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Order your copy online at www.familylaw.co.uk orcall Customer Services on 0117 918 1492

The Family Court Practice 2010
Editor-in-Chief: The Rt Hon Lord Justice WilsonGeneral Editor: His Honour Judge Anthony ClearyConsulting Editor: The Hon Mrs Justice Black

“unrivalled” Litigation
“no serious family lawyer will practise without it . . . brilliant! Buy it!” Solicitors Journal
“invaluable . . . I cannot now imagine being without it” New Law Journal

The acknowledged authority on practice and procedure in the family courts andrelied upon every day by the judiciary, barristers, solicitors and justices’ clerks.
In just one volume it contains fully and expertly annotated statutes and rules together with scores of uniqueeasy to follow procedural guides, which direct the user effortlessly to the relevant rules and annotation.
NEW FOR 2010
• Updated procedural guide on forced marriage protection orders, as well as new guidance on parental

orders• Substantial new legislation under the Children and Young Persons Act 2008 regarding residence orders and
the prescribed duties concerning looked-after children• Coverage of the Human Fertilisation and Embryology Act 2008, including regulation of the creation, use and
storage of embryos, as well as new provisions for second female parents• Enhanced commentary to reflect amendments to the Family Proceedings Rules 1991, including detailed
analysis of relevant case-law• Updated commentary on media access in family proceedings• Wider coverage of important European Regulations• Detailed commentary on the Civil Procedure Rules 1998, including expert evidence• Extended coverage of the Justices’ Clerks Rules 2005• Essential new Practice Directions and related guidance, including PD of 5 August 2009 (Appeals)• All the latest fee information for family proceedings, magistrates’ courts and the Supreme Court• Full text of the Supreme Court Rules 2009, giving detailed guidance on practice and procedures in the UK’s
new Supreme Court• New guidance on applications for judicial review and appeals• Additional commentary on pension entitlement for civil partners

May 2010 £299.00 inc UK p&p Hardback + CD-ROM ISBN 978 1 84661 221 3

Order
your copy now -

still only £299 Outstanding Newcomer in the
Field of Children Law
ALC Award 2010

Now in its sixth year, the ALC’s Outstanding Newcomer in the Field of Children Law Award in
memory of David Hershman QC is looking for its 2010 winner. The aim of the award is to
recognise the contributions of newcomers to the field of children law and to encourage them to
continue to play an active role in shaping the future. Last year’s nominations included university
students, barristers and solicitors alike.

If you know someone whom you think is an exceptional newcomer to the field of children law
then please nominate them NOW. Maybe they have demonstrated an ability for supporting
clients, have researched points of law, have helped with training, developed new ideas and
initiatives or represented parties in a particularly noteworthy case.

Lord Justice Munby, who will deliver the lecture, will present the winner with the award at the
Hershman/Levy Memorial Lecture on Thursday 1 July at St Philips Chambers Birmingham.

Eligibility:

• Nominees must be solicitors, barristers, trainees, pupils or students
• Nominees must have been working in the field of children law for 5 years or less.
• The proposer must feel that the nominee has made a contribution to good practice,

facilitating children’s voices or the development of the field of children law.

How to nominate someone:

• Entries must be in the form of 250 – 1000 words identifying relevant achievements and/or
characteristics under the following three headings:
(a) commitment to children law and practice
(b) legal expertise
(c) client-care and teamwork

• Nominations must make it clear that the nominee has been working in the field of children
law for 5 years or less.

• Nominations must include full contact details for both the nominee and their proposer.

• Entries must be received by close of business on Friday 18 June

• Please send entries via email to admin@alc.org.uk

For further details or if you have any queries please do not hesitate to contact
Julia Higgins, ALC Administrator on 0208 224 7071 or by email admin@alc.org.uk
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George Eddon
Editor

I took over the editorship of the Newsletter
from Richard White following the 2009
Conference. Richard had been the Editor since
before I joined the ALC, so it is hard to imagine
the Newsletter without him and truly daunting
to step into his shoes. Under his stewardship,
the Newsletter has become a valued and central
part of what the ALC is and does. I know that,
like me, many ALC members look forward to
receiving each issue and I hope that they will
continue to do so.

As some of you will know, the title of Newsletter
Editor does not tell the whole story, because so
much of the leg work involved in producing it is
done by the incomparable Claire O’Rourke, who
took on the role of assisting Richard while she was
our Student Co-ordinator and has continued with it
through her training contract and qualification. This,
coupled with her many other contributions to the
work of the ALC, makes her one of the Association’s
unsung heroes and I am pleased to be able to use
this column to express my thanks to her.

The introduction of our regular e-newsletter, which
all members should receive by email, combined with
the transition of the hard-copy newsletter from four
issues a year to two, means that the latter’s role in
keeping members up to date is less significant than it
was. This provides an opportunity to use the printed
newsletter as a platform for reflection, debate and
promoting good practice, things that are difficult in
the instant world of e-communication. For this to
work, however, we need contributions from our
membership. If you have never thought of writing
for publication, or if you have thought of it but been
wary of trying, your own newsletter is an ideal place
to start.

Richard based his last editorial on the subject of
Cafcass, so my instinct was to choose another topic
this time. That, however was before the
announcement that the interim guidance, which was
due to end on 31st March, is to remain in force. It

also coincides with a clear indication by the Chief
Executive of Cafcass that the family justice system
will have to get used to a reduced level of service,
implying that it is expected that the temporary
arrangements will become permanent.

Whether one takes the view that the temporary
measures are the product of the failure of Cafcass as
an organisation, or an appropriate response to a
dramatic increase in workload that has not been
matched by increased resources, we must not allow
the temporary to become permanent by default. It
would be easy, as time passes and other priorities
arise, to relax the pressure on Cafcass and on
government in relation to this issue, but we must all
resist that temptation.

Organisational memories can be short, as
practitioners, managers and policymakers come and
go. I was reminded of this recently when I saw a
letter from Cafcass to the court in relation to an
application for discharge of a care order. The Cafcass
manager reported that they had no Guardian to
allocate to the case but, having read the papers (ie
the local authority statement), Cafcass supported the

Editorial

��

Editorial
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application for discharge. To anyone who has heard
of the events leading to the death of Maria Colwell
some 40 years ago, this assumption that unopposed
discharge cases do not require proper investigation is
alarming. Older practitioners will recall that the
origins of our current system of guardians can be
found in the Field Fisher Report, following the
Colwell case. It was recognised that there is a danger
that, where a child has been returned home under a
care order and the local authority and the parents
agree that the order is no longer required, the court
is likely to discharge the order without any proper
scrutiny of whether this is truly in the child’s best
interests. The Field Fisher report therefore

recommended a system of independent social
workers to undertake that role, a role which
subsequently expanded to encompass other
categories of proceedings.

In that recent case, it is clear that, with the passage
of time and the emergence of new priorities, Cafcass
management had lost sight of the reason for the
existence of the guardian service. There is a danger
that, with the passage of a much shorter period of
time, the level and standard of service that we have
come to expect, and which the welfare of children
demands, will fade from memory. We must not
allow this to happen.

The ALC is delighted to announce
that Co-Chair Piers Pressdee has been
appointed as Queen's Counsel. This
is all the more commendable due to
the enormous workload that he
carries, the additional pressure on his
time that is needed on ALC business
and a busy home life with four young
daughters.

There were only seven family law
barristers appointed the others being
Patrick Chamberlayne and Robert Peel (�9 Bedford Row),
Jane Cross (Deans Court), Frank Feehan (4� Bedford Row) ,
Sally Harrison (St Johns Buildings) and Ian Wise (Doughty
Street Chambers). Professor Dame Joan Higgins, Chair of
the QC Selection Panel said that she believes that the quality
of applications this year was higher than ever.

Those who were not at the ALC
annual conference in November
when the announcement was made,
may not know that Alistair
MacDonald, a recent past Co-Chair
of the ALC, has been appointed as a
Recorder sitting in Family.
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Lord Justice Wall

A keynote address by Lord Justice Wall for the
national conference of the Association of
Lawyers for Children

1. I am very conscious of my audience. You are not
only specialists, but you are working at the sharp,
and uncomfortable end of your specialism. Much of
what I have to say will not, alas, be new, or even
original. Much will be – to you at least – statements
of the obvious. That I believe they need to be said
indicates the parlous state of family law in �009. I
am, however, going to discuss only three main topics
under the title of the conference. They are: (1) the
need to preserve the positives (I am going to
concentrate on section 41) under the Children Act
1989 (the 1989 Act) and the Family Proceedings
Rules (to be replaced (I hope in �010) by the re-
written Family Procedure Rules) (�) what has become
known as “transparency”; and (3) the recent
decision of the President in Re X (Residence and
Contact – Rights of Media attendance – FPR rule
10.28(4)) [�009] EWHC 1718 (Fam), handed down
on 15 July �009.

�. The first point I wish to make is that the family
justice system needs good lawyers to advocate the
cases of all those who appear before it. Be in no
doubt, judges greatly value competent advocacy, and
view the rise in cases in which litigants appear in
person with alarm. Children cases, in particular,
require an approach which is different to almost
every other area of law and practice, and the skills
needed are obvious to those who adjudicate, if not
to anyone else. This is, I think, sometimes, albeit
infrequently, recognised by government, but be in no
doubt that it is recognised by the judiciary. The
proper presentation of a difficult child case is a
highly skilled process.

3. In a recent case in the Court of Appeal, SW and
KSW v Portsmouth City Council (Re ISW, AJW, EDW
(children)) [�009] EWCA (Civ) 644 a step-father was
accused of raping his step-daughter, and as a result
of her accusations, his two children by the mother of
all three children (as well, that is, as the child he was

said to have raped) were taken into care, and were
living with foster parents. The stepfather was made a
party to the care proceedings, but was refused public
funding. He therefore had to represent himself.
There was a “finding of fact” hearing to ascertain
whether or not the rape allegation was true.
Unsurprisingly, the step-father took every point
(good, bad and indifferent) and the care proceedings
(on the question of the alleged abuse of the step-
daughter) grossly overran. The judge deplored the
fact, but said that the step-father was not to be
criticised for taking every point.

4. In giving judgment in the appeal, I said I was in
no doubt at all that most of the unsatisfactory
features of the case stemmed from the fact that the
appellant, although properly made a party to the
care proceedings, did not have the benefit of either
legal advice or representation before the judge. A
total of 14 days were thus spent on the fact-finding
hearing, spread over July, September and October
�008. I added:–

However, what those who control the court’s
purse strings simply do not – or will not –
understand is that competent legal
representation not only saves time (and by the
sensible identification and elucidation of issues
makes cases easier for the court to resolve) but
that it also saves money. I am in no doubt at all
that if the appellant had been legally represented
before the judge in the care proceedings; (a) the
hearing would not have overrun so grossly; (b)
the result would have been much more likely to
be perceived by all to have been fair; and (c) the
cost to the public and the parties in terms of
both money and stress would have been
substantially less.

5. Competent lawyers must, of course, be paid
reasonable fees. I am very grateful to Piers Pressdee
and the ALC fees team (Alan Bean, Nicole Jones-
King and Pauline Troy) for filling me in on the
outcome of the latest negotiations with the LSC and
the government. The profession in general, and the
ALC in particular should, I think, be very grateful to
that team and others who have worked so hard and
done so much on this front.4

Justice for Children:
Welfare or Farewell?
Manchester, 19 – 21 November 2009

Justice for Children: Welfare or Farewell?
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6 Family lawyers do not in my experience
undertake the work to make money, but they have
to live, and are entitled to a standard of living
commensurate with other professionals of equivalent
status. If family lawyers are starved of proper fees,
they will, as we know only too well, be forced to
undertake other work. A valuable specialism will
simply be lost. Cases will take longer. Delays will
increase. For the government, the result will be more
delays, greater cost and more damaged children.
We, the specialists, are in no doubt, are we as to the
direct consequence? Children will suffer.

7. I am, therefore, glad to learn from Piers that the
outcome of the negotiations in relation to public law
fees is better than had been expected, even if the
representation scheme within the private law field
makes, as he puts it ~ “pretty grim reading”. I was
also pleased to see that observations of Hogg J on
the value of specialist advocacy were influential:– see
Re J (Care Proceedings – Injuries) [�009] � FLR 99. I
echo those views in this paper.

The role of the judiciary: who is to speak out for
children?

8. Before I turn to the main points I want to make,
however, I would like to express my views on the
future role of the senior judiciary, and the effect of
the reforms now embodied in the Constitutional
Reform Act �005 (CRA �005). I remind you – not, of
course, that you need reminding – that judicial
independence is now enshrined in CRA �005 itself:–
see section 3.

9. By “the Senior Judiciary”, I mean judges of the
High Court and above. We occupy a unique position.
Like almost nobody else in England and Wales we
cannot be dismissed except by resolution of both
Houses of Parliament. We are, in effect, unsackable.
We are, accordingly, permanent. Most of us were in
practice for many years before being appointed to
the High Court Bench. Although what we do is, to
some extent, rarefied and divorced from the brutal
run of many family proceedings, we do, I think,
bring a detailed knowledge of family justice with us.
By contrast, I have to say, I have lost count of the
junior Ministers in the various Departments dealing
with children since I began in practice in 1969. And
how many of them, I ask rhetorically, have ever
actually practised family law or know anything about
the stresses and strains of practice? Even now, whilst
practitioners recognise the interdisciplinary nature of
family justice and legislate by good practice for
cooperation between its various strands, legislative
provision for children remains divided between
different Departments of State.

10. I am the first to acknowledge that responsibilities
come with our highly privileged position. We do not

engage in politics. We do not take political decisions,
or score political points. We adhere to the fiction
that Parliament controls the executive, even though
we know that, in reality, it is the other way round.
We interpret and implement the will of Parliament.
That is our function. Parliament has also charged us
(the judges) with the decision making process in
relation to the children who come before us – in
both public and private law cases. It is judges and
magistrates who have to decide, in the cases before
them, where the paramount best interests of
children lie.

11. Forgive these statements of the obvious. CRA
�005, however, does not simply codify this position.
It gives us a much greater degree of self-regulation
and autonomy. Family judges have pioneered case
management. We are all much better versed in
administration. We fight for our budgets and our
sitting days. Neither I, nor any of my colleagues has
any wish to engage in politics. But I do think –
certainly in the field of Family Justice – that the time
has now come when the historical and indeed
instinctive judicial reluctance to go public over
matters properly within our sphere of activity must
come to an end. In common parlance, we must
come off the bench. We must say what we think,
and if we feel that the exercise of our proper
functions is being impeded by anyone or anything,
we should say so, loud and clear, and in plain
language.

1�. I do not think that I am in fact saying anything
particularly revolutionary – certainly so far as Family
Justice is concerned. The creation of the Family
Justice Council (the FJC) – which is chaired by the
President – has given family justice a voice which the
FJC has used and which the President has endorsed.
As part of my preparation for this paper, I re-read the
President’s October �006 endorsement of the FJC’s
response to the LSC’s consultation paper. It is
powerful stuff. Furthermore, nobody listening to this
year’s ALC Hershman Levy Memorial Lecture,
delivered by the President in the summer, could have
been left in any doubt that the President was coming
off the Bench and speaking his mind.

13. This is a trend, which I welcome and support. We
have tried introducing change through judgments.
Even though every word uttered in the Court of
Appeal and in what is now the Supreme Court is
spoken in public, and everything we do is in the
public domain (our judgments are all published on
Bailii) nothing I have said has reached the popular
press – except perhaps the citation of a particular
poem in a case now, I understand, known by the Bar
as Re F and my decision to refuse permission to
appeal against an immaculate decision by a circuit
judge moving the residence of a boy from his mother
to his father.
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14. I have therefore reluctantly come to the
conclusion that nobody except law reporters,
litigators and academics read judgments, and
sometimes even they don’t. Furthermore, journalists,
as we know, are interested in personalities and
stories, not issues or processes that demonstrate
justice and fairness. So I think that as part of the
transparency debate it is for the senior judiciary to
speak out in public on issues in relation to which
they have knowledge and expertise.

15. So, I begin this paper by stating that, although I
sit at one remove and now only hear cases which
reach the Court of Appeal through a narrow
permission filter, I am with you body and soul, both
in what you are doing and what you aspire to do.

16. I am also wholly committed to the good practice
of family law. I firmly believe, contrary to the views
held by some elements in the Press, that the Family
Justice System – in all its aspects – is made up, on
the whole, of conscientious individuals who are
doing their best for the children they serve, often –
indeed commonly – with wholly inadequate
resources.

17. I should add that I have never ceased to be
surprised and impressed by local initiatives – up and
down the country – thought up and put into practice
by individuals whose only motivation was and is to
improve the lot of those – notably children – whom
they represent. My years as Liaison Judge for the
Northern Circuit remain the most fulfilling and
enjoyable years of my judicial life.

18. Innovative thinking is, of course, particularly true
of the ALC. It is a matter of considerable regret to
me that my old chambers now almost exclusively
specialise in what we continue to call ancillary relief.
I understand why, and I do not say that the division
of ordinary people’s assets on divorce or separation is
unimportant, although I personally regret the
government’s decision not to legislate on the Law
Commission’s proposals to enable unmarried couples
to make claims against each other. In my experience,
however, people care most about their children first
and foremost and only then about their money. In
my judgement, therefore, the protection and welfare
of children are the primary functions of the Family
Justice System.

19. What, you may legitimately ask, are my
qualifications for what I am about to say? My answer
is that over a period of nearly 40 years I have been
engaged as practitioner and judge in cases involving
children from every perspective. At the Bar, I
represented parents both seeking and resisting
orders for residence and contact: I represented local
authorities: I represented parents wrongly accused of

abusing their children, and parents who had. Above
all I often represented children themselves.

�0. Most of my practice at the bar was publicly
funded in one way or another. I was, of course,
fortunate; I was in practice at a time when publicly
funded children work – at least for the Bar – paid
well, even if the occasional millionaire divorce helped
pay the bills. Today’s challenges are wholly different.
On the bench, I have sought as far as possible to
avoid “big” money cases. Although the judicial oath
applies to them, I think more important what the
average district judge is doing day in day out in the
county court.

�1. But above all, I am the first to recognise and
support the need for specialist family lawyers to
represent children, and for guardians who get to
know the children they represent; who support them
through proceedings and prevent them being
abused by the system. Specialist representation is
also required for parents, family members and local
authorities. It is very difficult work, which requires a
special and very high level of expertise.

��. Most parents and children – certainly those who
come within the care system – are disadvantaged.
Most are poor. Research continues to demonstrate
that most are on the lowest rung of the socio-
economic ladder, and most have multiple needs and
problems. Furthermore, my experience in the private
law field teaches me that relationship breakdown
frequently has serious effects on the physical and
mental stability even of the rich and the intelligent.
Post separation parenting is fiendishly difficult, and
the damage to children caused by ongoing parental
disputes is incalculable.

�3. I appreciate that some of this may be an
appellate perspective – at least so far as care
proceedings are concerned. In the lower courts in
the context of care proceedings research evidence
seems to show that increased case management by
courts ensures that proceedings are directed towards
‘problem solving’. Most cases in these courts do not
result in a fully contested final hearing; most
threshold statements are usually agreed – albeit
following expert evidence. Thus in the FPC and the
county court the process may be described as
something of a ‘hybrid’ – that is to say part
inquisitorial (with a focus on problem solving –
especially post PLO) – and part adversarial (that is if /
when evidence is not agreed and quite rightly has to
be tested.

�4. Contested final hearings, I understand, remain in
a minority of cases. I anticipate that experienced
specialist children’s advocates further facilitate and
support the court in a problem solving non-
adversarial approach, although I am a firm believer in
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due process, and remain concerned that it is a fine
line between a firm judicial view expressed at the
issues resolution hearing and premature adjudication
on the whole case.

�5. In my experience, the court process is not best
suited to many private law cases, whereas, in public
law cases, care proceedings have a number of
advantages and offer a framework and protection
for some children that cannot be achieved outside of
the court process. As the research puts it:
‘proceedings are built on a model of rights for
parents and children, children are at the centre of
the process and their needs for safety are met,
evidence is timetabled, the use of experts and the
examination of children is controlled, and all parties
– including the local authority – are made
accountable for actions and decisions’ (Brophy
(�006) Child care proceedings under the Children
Act 1989. London: DCA)

�6. All that said, the need for a powerful and
properly resourced Family Justice System, peopled by
specialist practitioners who are properly remunerated
cannot be over-emphasised. And, of course, it is not
just in the courtroom that such skills are required.
Family justice within the court system, has, of
necessity, been grafted on to the common law
structure. It can decide: it can make orders and lay
down rules. But it cannot educate: it cannot mediate
and in my view many if not most family problems are
best solved outside the courtroom.

�7. So, in this paper I will, of course, be looking
primarily at what is my area of expertise, namely
family justice for children within the court structure.
But that does not mean that I am unaware of the
vast area of family justice – in which your expertise is
equally valuable – which lies outside the courtroom.
It is, in this context, deeply ironic that the fee set by
the LSC for pre-proceedings work remains so low
that most experienced child care lawyers cannot
afford to do it.

�8. If – as I believe – substantial areas of family
justice lie outside the courtroom, it seems to be that
we, as lawyers, have two principal functions. The
first is to ensure that family justice within the
courtroom is conducted in the manner which best
promotes the interests of children. The second is to
ensure – wherever possible – that, when proceedings
do not provide the appropriate solution for a child,
that child and their parents are referred to the
resource, which does. My anxiety is that – due
largely to a lack of appropriate resources – neither
the court itself nor the out of court facilities is
serving disadvantaged children, as both should.

�9. There is, I think, a profound irony in the fact that
family justice is funded by those who know nothing

about it, and have never practised it. The
implications of this are everywhere – and will be
most apparent, I think, in this paper when I come to
discuss transparency. But in my view the position is
simple. Family practitioners have striven to cut costs
and delays. We have pared ourselves to the bone.
The PLO – properly operated – is a code, which, in
my view, combines thoroughness with efficiency and
the exclusion of waste.

30. It is, frankly, absurd to think that family
proceedings, notably in the field of public law, can
ever be self-funding. The enormous hike in fees
charged to local authorities to institute care
proceedings was, in my judgement, equally absurd
and for the same reason. The government, as I
understand it, now acknowledges that this was a
mistake. The reality of this is, of course, being
brought home by the flood of cases that have
followed Baby P.

31. The President was right in �006 when he told the
government that the profession was not crying wolf,
and that the effect of its proposals would be wholly
counter-productive. He was right to predict the
wholesale abandonment of publicly funded work –
not because practitioners wished to abandon it, but
because they could not do it and support themselves
on it. The statistics are very worrying.

3�. So, in my judgement, the time has come for the
judiciary to make clear the effect that this lack of
sufficient resources will have in the cases for which
they are responsible. The lead, of course, has to be
taken by the President; he is after all, the Head of
Family Justice, he chairs the FJC and has most
contact with government. But government must
realise that, if it fails properly to fund the system,
there will undoubtedly be greater delays, poorer
justice, too few judges, and many litigants in person
left to struggle on their own. Let me take only one
example. If you double the workload but leave the
number of judges and sitting days the same, you do
not have to be a genius to see that (leaving aside the
other accompanying evils) delays will increase. But
above all – and this is without doubt the most
important point – it is the children who will suffer.

33. If all this happens, politicians should not blame
practitioners. We have done what has been asked of
us. We have reformed the care and the ancillary
relief systems. We have – in the PLO – devised a
system, which goes as far as it can to produce
efficiencies and savings without compromising
standards. Judges and practitioners have been at the
forefront of reform. More of us are needed, not less.
So please do not blame us if things go wrong.
Politicians are very happy to take the credit when
things go well, and equally reluctant to take the
blame when they go badly. But let there be no
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mistake. If the Family Justice System is not properly
funded it will implode, and it is the children who will
suffer most. It really is welfare or farewell. Your
conference title is apt.

34. My final thought on this topic is that if you agree
with me that judges should speak out – particularly
for children – it is essential that we be kept in the
loop. I have already identified the unique role of the
President. But the rest of us can only really support
you if we are kept informed. I am grateful for the
information I have received in preparing this paper. I
have come to this conference as much to learn as to
impart information. I am sorry that I will not be able
to go to all of the workshops. But continue to keep
us posted about what is going on. If we are to come
off the bench and speak our minds, we must be well
informed.

The following sections of the paper – notably on
section 41 of the Children Act 1989 and on
“transparency” – were largely written before the
government’s decision not to amend section 41 of
the Children Act 1989 and before the publication of
the Children, Schools and Families Bill on 19
November 2009. Although I read to the conference
Ed Balls’ letter to the President relating to section 41
(a copy of which has been placed in the House of
Commons Library and which I understand to be a
public document) and the relevant clauses of the Bill,
I have decided not to alter much of what I have
previously written. The principal reason for leaving
this material unaltered is that the government has
made it clear that it intends to revisit both topics,
and the Bill itself contains provisions which enable
the Lord Chancellor to amend the law by affirmative
resolution. It seems to me, therefore, that although
some of what I had written has – for the time being
– been overtaken by events, the overtaking may
indeed prove to be temporary, and it remains
necessary for me to make clear where I stand on the
issues which I have raised.

Guardians, the Tandem Model and the
representation of children

35. I remain, unashamedly, of the view that the best
method of representing children in family
proceedings is by means of the tandem model of
representation by a solicitor and a guardian whose
background is, usually, in social work. That is my
starting point, and in my judgement it is not
negotiable.

36. It is, I think, worth remembering how far we
have come since I began practice in 1969. Do you
remember parental rights resolutions, parents not
being parties to care proceedings and the
consequential uncomfortable appearances before
the ECtHR? If you don’t, you can read it up in

Stephen Cretney’s magisterial volume – Family Law
in the Twentieth Century. We should, however, never
forget that Jasmine Beckford died because there was
no independent voice to speak for her at the
application to discharge her care order. We now, of
course, have parents who are parties to care
proceedings, invariably represented, if that is their
choice. What, however, about children, and the need
for them to be fully and properly protected?

37. Section 41(1) of the Act is expressed in
mandatory terms. In practice, the court invariably
appoints a guardian for children in public law
proceedings. That, however, is only a small part of
the story. What matters, of course, is that a guardian
is allocated and begins work swiftly. Once again,
section 41(�) is expressed in mandatory terms. The
appointed guardian “shall…(b) be under a duty to
safeguard the interests of the child in the manner
prescribed by… rules.” I need not remind this
audience of the breath and scope of those rules.

38. Nor, I think, do I need to remind this audience of
the terms of section 4� of the Act, which give the
guardian the right of access to all local authority
records. The powers of the guardian are, in real
terms, at large.

39. Furthermore, the amendment to section 41(6)
and the insertion of section 41(6A) would appear
greatly to extend the scope of the guardian’s role.
“The proceedings which may be specified under sub-
section 6(i) include (for example) proceedings for the
making, varying or discharging of a section 8 order”.
Wow! The naïve reader might be forgiven for
thinking that here – at last – was the green light for
sensible court welfare based decision designed to
ensure that children in private law proceedings could
be separately represented.

40. Sadly, we all know that the reality is different. It
never ceases to surprise and irritate me that a judicial
decision that a child needs separate representation
can, in effect, be frustrated by an administrative
decision not to fund the court’s order. Maybe we can
reflect on that during this conference. What is the
rationale behind the proposition, apart from a
reluctance to spend money? Is it acceptable that the
will of Parliament expressed through a judicial
decision should be frustrated by administrative
action?

41. However, a more serious problem is the fact that
guardians are not allocated when they should be,
and that important decisions are made about
children without the guardian’s input. I was shocked
during the summer to learn both of the number of
care cases in which a guardian had not been
allocated, and the fact that insistence on the
CAFCASS monopoly inevitably meant that guardians
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would simply not be timeously allocated. The
President, in this year’s Hershman Levy Memorial
Lecture ran into criticism when he announced a
system of “duty” guardians to plug the deficiencies
in the system. But who can blame him? He is doing
what anyone in his position would do. That it is not
acceptable is not his fault nor his responsibility.

4�. The failure to protect children through the sensible
operation of the guardian system seems to me to be
one symptom of a much wider malaise. I can speak of
it through direct experience via the Children Act Sub-
Committee, and its reports on contact – both where
there is and where there is not domestic violence. I
see that in our domestic violence report we called for
“longitudinal research” and careful monitoring of the
proposed guidelines. We now have the Practice
Direction but no idea how it is working.

43. Equally if, as I believe, much of the work of the
FJS needs to be conducted outside the courtroom,
why do we not have welfare services, which are fit
for purpose, and which enable Parliamentary
aspirations to be put into effect? We need to inform
and to educate. We need to empower people to
enable them to take control of their own lives. An
inadequately funded CAFCASS, which is unable to
work with parents and children outside the
courtroom, is a bitter disappointment to those who
believed that they were being promised change for
the better when CAFCASS was brought into being.

44. So much had I written (and I do not resile from
any of it) when I became aware of the move to
amend section 41 of the Act. I now think it worth
looking at the Act in greater detail. The key phrase,
it seems to me is “a” guardian. As presently drafted,
section 41 (1) of the Act provides that:–

For the purposes of any specified proceedings,
the court shall appoint an officer of the Service
or a Welsh family proceedings officer for the
child concerned unless… (emphasis supplied)

The proposed amendment to section 41 would
require the court to appoint CAFCASS as an
organisation.

45. In my judgment, this is a retrograde proposal and
must be fiercely resisted. Its purpose is obvious,
particularly when taken in conjunction with
CAFCASS’ apparent inability in England timeously to
allocate guardians to care proceedings, and the
President’s reluctant acceptance that, as a temporary
measure, duty guardians will have to be appointed in
order to cover the deficiency.

46. I am on record more times than I can remember
in stating that the role of the guardian in care
proceedings as the person who gets to know the

child, who provides continuity for the child and who
acts as the protector of the child against
inappropriate or shoddy practice by the local
authority is critical. The guardian makes an individual
assessment of the child’s needs and circumstances,
and in tandem with the child’s solicitor presents the
child’s case to the court. The role of the guardian is
enshrined in both the Statute and the rules. The duty
“to safeguard the interests of the child” is in the
Statute. Section 4� gives the guardian powers given
to no other individual in care proceedings. Rules 4.11
and 4.11A put detailed flesh on those bones.

47. I have to say that the proposed amendment
strikes me as a cynical means of diluting powers
given by Parliament for the protection of children.
CAFCASS cannot – for whatever reason – do what
Parliament empowered it to so. So to avoid doing it,
the Statute has to be changed. Let nobody be fooled
by bland arguments that this is simply an editorial, or
tidying up amendment. It is a fundamental attack on
a point of pivotal importance, and we must resist it.

48. One of the difficulties faced by practitioners and
the judiciary is that the law is often made by those
who have no direct experience of the practice of
family law. In my judgement, the answer to the point
under discussion is simple, If CAFCASS agrees – as
surely it must – that the appointment of an individual
guardian for individual children is pivotal to the
system, let it disavow the amendment.

49. When the President announced the duty
guardian proposal in the summer, I was unkind
enough to cite to him the famous French dictum il y
a rien plus permanent que le provisoire. As I have
already made clear, I do not blame the President for
the current situation, nor do I criticise him for taking
necessary steps to address a crisis not of his making.
However, let the message from this conference be
very clear. The tandem model in both public and
private law is of pivotal importance, and depends
crucially upon the skill of the individual guardian. As
currently operated the system is failing some children
because guardians are not being appointed. The
“duty” system is a temporary measure. The situation
must be remedied, and the amendment to section
41 must be rejected.

Transparency

50. I am deeply dispirited by the attitude of the
government to this subject, and by its conduct. Even
two days before the conference, I could not tell you
precisely what the government intended to do. We
now have the Ministry of Justice clauses in the
Children, Schools and Families Bill presented by the
DCSF. We really have been dealing with a moving
target, and what is particularly dispiriting is that,
despite the government’s press releases, one gets no
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real sense of the objective of all this. What is
reassuring in the Bill is the ban on revealing the
identities of children and the importation of a large
area of judicial discretion. Let us hope these remain.

51. There have, as you know, been a number of
governmental U turns, and a patent inadequacy of
what passes for consultation. Government appears
to be driven by a powerful political agenda, which
has no clear rationale, but which ignores the views
of those who know most about the subject – that is,
of course, the practitioners and the judges.

5�. I have taken the opportunity to re-read my
Hershman Levy Memorial Lecture, which I delivered
in Birmingham in June �006, and the essence of
which is published at [�006] Fam Law 747. My views
have not changed. We must address the canard of
so called “secret justice”. It is very much in the
interests of the FJS overall that we do so. I do not
propose to repeat what I said in �006, which was, I
have to say, similar to what I was saying in 1994 and
what I have said on many occasions since.

53. This is, however, a topic of the utmost
importance. It is one on which there is a variety of
legitimate views. Above all, in my judgment, it is not
a subject to be rushed, or to be the subject of ill-
thought through legislation immediately prior to a
general election. It needs to be considered with care:
it needs to be the subject of sensible dialogue
between the government, those directly affected by
the proposed change, and the press. None of this –
so far as I am aware – has happened.

54. Are journalists eventually (and perhaps
unfettered by judicial discretion) to be allowed to
attend family proceedings and report everything they
hear? – the so-called “substance of the
proceedings”. What does that phrase mean? It is
patently incapable of definition. A journalist may put
in an appearance for an hour – say – during which a
particular piece of evidence is being given. The
journalist will, it appears, be at liberty – verbatim
(and subject currently to safeguards to which I will
return) – to report that piece of evidence. Leave
aside, for a moment, the undesirability of this as a
general proposition – just consider this. What if the
judge later in the case (a) hears contrary evidence
when no journalist is present and (b) concludes that
the evidence that the journalist has reported is
tendentious or downright untrue? The evidence may
be sensitive or salacious, and is unlikely, it must be
said, to attract the attention of the journalist if it is
neither. What happens to fair and balanced
reporting in these circumstances?

55. My understanding is, that the government has
(for the time being) abandoned its proposals that
reporting the substance of the proceedings includes

the right to have resort to the documents in the
case, and to report what litigants say to journalists as
the hearing progresses. Let me deal with each, if
only to demonstrate the lack of thought behind
them. Each was seriously proposed at one stage.

56. In my judgement it is grotesquely contrary to the
interests of children to allow journalists access to
sensitive court documents. Quite apart from the
desire to encourage frankness in what may well be
very personal and sensitive areas of a case, are
lawyers now to draft documents with one eye to
them being published in the press? What a charter
for the tendentious litigant and the downright
publicity seeker! It is simply unacceptable that such
documents should be available and, presumably,
capable of being selectively reproduced. And if they
are to be redacted, who is to do the redacting? And
who will pay? You will be on fixed fees, irrespective
of whether you think the process acceptable. Surely
the judge cannot be expected to do it.

57. Equally, I have no doubt that this audience will
not only be aware of, but will agree with the fact
that the FJS has set its face against the tendentious
leaking of so-called information by one side –
namely that side’s version of events. You don’t have
to read a judgment like Re H (Freeing Orders:
Publicity) [�005] EWCA Civ 13�5, [�006] 1 FLR 815
to see the dangers here.

58. But leave aside, for a moment, what the parties
say. What about the information within a psychiatric
or CAFCASS report on a child? Here the Bill promises
anonymity and a large area of judicial discretion. It
would seem that the child will not have been told
that the information contained in the report will be
shared with the press, although it will be seen by the
other parties and the judge. Sensitive information
about children – including things children have said
to experts – is not to be put in the public domain
through unregulated reporting – at least for the time
being.

59. I am sure that you will have read Danya Glaser’s
Comment in the October issue of Family Law. There
is another canard abroad that experts are in the pay
of those who instruct hem – usually, it is said, local
authorities, and sometimes guardians. Nothing, in
my experience, could be further from the truth.
Many of us have spent years of our professional lives
defining and then refining the role of the expert in
family proceedings relating to children. The truth is
that the FJS leads the field in seeking to ensure that
– irrespective of the source of the instructions – the
duty that the expert owes is to the court and to the
child. The fact that the report is disclosed – whatever
it says – has been tested in the highest court in the
land and is now universally accepted in child
proceedings: see Re L (minors) (police investigations)
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[1997] AC 1. Experts are challenged in cross-
examination and any dispute between experts is
subject to judicial scrutiny.

60. It is thus impossible to disagree with Danya
Glaser when she says – as she does – that it is
inconceivable that (clinicians) should be put in the
position of having to warn the patient (i.e. the child)
that what is being discussed, almost invariably highly
personal and often distressing, and already being
included in (a clinician’s) report will also be read by
the media.

61. It is, I think, worth spending a moment looking
at the quality of the criticisms being made. In RP v
Nottingham City Council and the Official Solicitor
(Mental Capacity of Parent) [�008] EWCA Civ 46�,
[�008] � FLR 1516, a Member of Parliament, no less
(Mr John Hemming), accused the independent
expert in the case of being in the pocket of the local
authority and the Official Solicitor of forging
documents and fabricating substantial parts of his
file. The MP did so without a shred of evidence to
support his assertions, and when publicly challenged
in the Court of Appeal said that he had made the
allegation and asked to “move on”. In the public
language of the Law Report I commented, and
repeat:–

I find it not only unacceptable but also shocking,
that a man in Mr Hemming’s position should feel
able to make so serious an allegation without
any evidence to support it. In my judgment, it is
irresponsible and an abuse of his position.
Unfortunately, as other aspects of this judgment
will make clear, it is not the only part of the case
in which Mr Hemming has been willing to scatter
unfounded allegations of professional
impropriety and malpractice without any
evidence to support them.

6�. Since this judgment also contains my view of the
role and function of experts, I propose to repeat it:–

97. It is plain to me from these documents that
in addition to the allegations set out above, Mr.
Hemming believes that HJ (the expert in the case)
was in the pay of the local authority and thus
was “the local authority’s expert”. For good
measure, he asserts that the system is “evil” and
that “there does seem to be little concern in the
legal profession about the reliability of opinion
offered in court.”. The clear implication behind
the “witch findings” items on the website set
out at paragraph 95 above is that “experts” like
HJ are in it for the money; that they are happy to
“manufacture ‘evidence’”; and that they are in
receipt of “phoney” letters of instruction. The
result, Mr Hemming asserts is a “disaster”.

98. In my judgment, these comments are not
only wrong and ill-informed; the simple fact
remains that they have no foundation ….

101. The position in the Family Justice System is
that there is a very strict code for experts and for
the instruction of experts. Appendix C to the
Protocol for Judicial Case Management in Public
Law Children Act Cases [�003] � FLR 719 at 771
(now replaced by the Public Law Outline (the
PLO) and the latest Practice Direction on Experts)
set out that code in considerable detail. I give
only some of the more obvious points. The duty
which the expert owes is to the court, not to the
party instructing the expert. The process is
subject to judicial control. The expert cannot
have a sight of the court papers without the
permission of the judge, and the letter of
instruction to the expert is a document, which,
like the expert’s report, has to be disclosed. The
Family Justice System has been in the forefront
over the past 15 years in attempting to do away
with partisan experts who present the point of
view sought by the solicitor instructing them.
Long gone are the days when a report would be
written for one side or the other, and
automatically reflect that side’s case or what that
side wanted to hear. The clear duty of experts is
to provide objective and independent advice to
the court based on their expertise, and
irrespective of the source of their instructions.

10�. In addition to the matters already listed, the
onus is on the judge to ensure that the expert
selected by one or more of the parties has the
requisite qualifications to provide the advice,
which is sought. The expert will, invariably in my
experience, provide a CV, setting out his or her
qualifications and experience.

63. At the risk of being accused of indulging in a
rant, I will select a few more points and then, in Mr
Hemming’s words “move on”.

64. Any proposals from the government will have to
be implemented through rules. Here, the
constitutional position is clear. The Lord Chancellor is
entitled to require the FPRC to make rules. But in my
view, we can only make rules for which we have
vires and which are lawful. We also have our own
obligation under the Act to consult. If Parliament
changes the law, we will, of course, be bound by the
changes. Even then there may be those who feel so
strongly on the point that they will resign rather than
do so. Please be reassured that the FPRC is not a
willing government tool but an independent body of
practitioners and judiciary, on which every level is
represented and has an equal voice. Furthermore,
the FPRC is acute to protect the welfare of children
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65. The proposal that the FJS should follow the
Youth Court model so far as publicity is concerned
once again, in my judgement, and for the reasons
the President himself has spelled out, is
unacceptable. The differences are obvious.

66. So, please be alert to the proposals contained in
the Bill. I need to repeat, and here I do not think I am
a lone voice, that the senior judiciary is in favour of
greater transparency. I do believe that the circle can
be squared, and I remain of the view that a wider
and more informed public appreciation of the work
we do is both important and in our interests. I very
much welcome the initiative, which is piloting the
anonymisation and publication of judgments given
by the professional bench and lay justices. I have
long advocated the publication of judgments in
anonymised form, and press releases in cases of
complexity and controversy. I would welcome
sensible discussions with the Press and a protocol
along the lines of that negotiated with the Criminal
Press Association. But my current message to the
government is very simple. This is not the way to go
about it. Please talk to us. We know what we are
talking about.

The decision of the President in Re X (Residence and
Contact – Rights of Media attendance – FPR rule
10.28(4)) [�009] EWHC 1718 (Fam) 19.

67. This is a decision, which I wholeheartedly
commend to you. The context is familiar: ongoing
proceedings relating to a girl who lives with her
mother and with whom her father has contact. The
parents are at loggerheads, and the child has
suffered acutely as a consequence. Unsurprisingly,
the child is deeply disturbed, and critical to the
hearing before the President was a psychiatric report
from a Dr C, who was not named by the President.

68. What distinguishes the case, of course, is that X’s
father is a household name, and someone of whom
everyone in this room – and I include myself – will
have heard. The position prior to the current hearing
was that the proceedings had hitherto been heard in
private with the press and media excluded. The
parties wished that position to continue. However,
pursuant to a recent amendment to the Family
Proceedings Rules 1991 (“FPR”), the media proposed
to attend future hearings in order to report and
discuss the proceedings so far as the law permitted.

69. For present purposes I do not propose to address
the fact that the judge hearing the application had
made a contra mundum injunction when she should
not have done. I go at once to the dilemma voiced
by Dr. C, which closely echoes the concern expressed
by Dr. Danya Glaser in the Family Law editorial to
which I have already made reference. The President
describes it thus:–

He (that is Dr C) raises an issue which may well
not have been foreseen by government (it is
certainly not mentioned), in its Response to the
Consultation conducted prior to the Rule change
……. However, it lends considerable substance
to the recognition by government in that
Response of the need to safeguard and protect
children and their families. Dr C explains that
when a specialist such as himself interviews
children for public or private law proceedings,
they explain to them according to their age and
understanding, the process in which they are
involved and what is going to happen to what
they say to the specialist. Hitherto specialists have
explained that what the children say will be
written down and put in a report which will be
seen by the Judge, their parents and, according
to circumstance, a CAFCASS or other social
worker. Hitherto children have not been
informed that the media will be given access to
what they have said. That is the position in this
case in relation to X who has spoken frankly and
in confidence to Dr C and Mrs M, a colleague
working closely with him, on the basis that
matters would only be disclosed to the Judge the
parties their legal advisors and the CAFCASS
officer. Dr C considers, and has been so advised
by the Medical Protection Society, that if he were
to disclose to the Court in the presence of the
media the information which he possesses
concerning X it would be a clear breach of
confidentiality. Furthermore, if he or Mrs M were
to inform X now that the information they
possessed were to be so disclosed it would
undermine the trust which X has placed in Dr C
and the work undertaken by him. She would also
be highly likely to assume, regardless of
explanations to the contrary, that their
attendance was at the invitation and instigation
of one of her parents. Dr C considers that, if the
media are admitted to the hearings in this
matter, X will not have sufficient trust in the
ongoing process to be able to participate in it
and the work initiated as a result of these
proceedings will be unable to continue. Dr C also
makes clear that, quite apart from that
unfortunate effect, he would himself be inhibited
and in considerable difficulties in relation to
giving evidence about X if the media were to be
admitted to the hearing.

70. In reaching his conclusion that the proceedings
relating to X should remain private, the President
was able to cite the ECtHR in Von Hannover v
Germany [�005] 40 EHRR 1 at paragraph 63:

A fundamental distinction needs to be made
between reporting facts – even controversial
ones – capable of contributing to a debate in a
democratic society reacting to politicians in the
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exercise of their functions, for example, and
reporting details of the private life of an
individual who, moreover, as in this case, does
not exercise official functions. While in the
former case the press exercises its vital role of
“watchdog” in a democracy by contributing to
“imparting information and ideas on matters of
public interest” it does not do so in the latter
case.

71. He was also able to cite paragraph 76 of the
judgment of the EctHR in the same case to the effect
that:

It considers that the decisive factor in balancing
the protection of private life against freedom of
expression should lie in the contribution that the
published photos and articles make to a debate
of general interest. It is clear in the instant case
that they made no such contribution since the
applicant exercises no official function and the
photos and articles related exclusively to details
of private life.

7�. The President also cited a substantial extract from
the government’s response to its own consultation
paper Family Justice In View to the following effect:

We propose to change the law to allow access to
the courts so that family justice can be seen. The
family justice system is not secret, it has nothing
to hide, but it does need to be private to
safeguard and protect children and their families.

The media have a role to play. Their reporting
must be responsible and honest, providing
information about the system without
endangering the identities or welfare of children.
We believe that there could be a positive
influence in increasing the understanding of the
work of the courts.

We can understand that journalists want to run
human-interest stories where the parties and
children are identified. Journalists have said that
they want to provide the full detail “human”
story with photos. But the rules limiting reporting
are there for the good of children experiencing
very difficult situations. While the media will not
be able to identify parties or the child subject to
proceedings, they will certainly be able to discuss
in a more informed way, how the system works.

Journalists who have attended family
proceedings courts have been able to report
sufficient outlines of several cases that allow the
reader to understand the gist of proceedings but
without identifying those involved. The challenge
for the media is to report fairly, openly and

without any risk to the identities and welfare of
those involved.” (p31)

“Since we have decided to open up family
proceedings to the media, we consider it
essential to bring forward legislation that
provides the necessary protection for children
and families by preventing certain information
from being published without the permission of
the Court. Children and families need to be
confident that their privacy will be protected. We
will revise law on reporting restrictions as soon as
Parliamentary time allows.” (p33)

“�. To protect the interests of children and
vulnerable adults
We will change the law so that:

• The Court may exclude the media in the
interests of children or for the safety and
protection of parties or witnesses;

• There will be a consistent set of reporting
restrictions to ensure children and families are
protected; and that certain information
cannot be published without the permission
of the Court; …”

73. The President commented that with those
passages available as an appropriate guide to the
intent and interpretation of Rule 10.�8, it seemed to
him that, albeit he had received from the parties
lengthy submissions on the background of European
and Convention jurisprudence in relation to the
balancing of Article 8 and Article 10 rights, they
needed little recitation or elaboration in this
judgment, at least in relation to the application
which is made by the parties that the media be
excluded from the proceedings.

74. The President continued:–

45. Put in terms of the Convention, the position
seems to me to be as follows. The restrictions i.e.
the grounds for exclusion under Rule 10.�8 (4)
are in broad terms Article 6 compliant. Paragraph
(a) (i) is within the legitimate aim of protecting
the interests of juveniles and grounds (a) (ii) (iii)
and (b) are legitimised under the heading of
“special circumstances where publicity would
prejudice the interests of justice”. It is to be
noted in passing that nothing is included in the
Rule to provide for exclusion of the press where
the Article 8 interests of the parties (as opposed
to those of the child) so require. However, one
can envisage a situation where a ground for
exclusion, at least for part of the proceedings,
might be required to protect the Article 8
interests of the parties which could properly
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justify exclusion of the media under ground (b) to
prevent the press from hearing and/or reporting
allegations of an outrageous or intimate nature
before the Court’s decision as to whether or not
they were established. This might well constitute
a serious and irredeemable invasion of the
privacy and/or family life of an adult party if the
press were not excluded.

46. The task faced by the Court in deciding
whether or not to exclude the press in the
welfare or privacy interests of a party or third
party is to conduct the balancing exercise and
process of parallel analysis first considered by the
House of Lords in Campbell v MGN Limited
[�004] � AC 457 and further elaborated in Re S
(A Child) [�005] 1 AC 593 in respect of the
interplay between Articles 8 and 10 of the
Convention. At paragraph [17], Lord Steyn
observed that four propositions emerged clearly
from the decision in Campbell:

“First, neither Article has as such precedence
over the other. Secondly, where the values under
the two articles are in conflict, an intense focus
on the comparative importance of the specific
rights being claimed in the individual case is
necessary. Thirdly, the justifications for interfering
with or restricting each right must be taken into
account. Finally, the proportionality test must be
applied to each. For convenience I will call this
the ultimate balancing test.”

47. The structure of Articles 8 and 10 are both
the same; accordingly, the same considerations
apply to the rights protected by each and to the
grounds for restricting those rights. In relation to
the interference with either right it is necessary
to consider whether the interference complained
of corresponds to a pressing social need, whether
it is proportionate to the legitimate aim pursued,
and whether the reasons given by the National
Authority to justify it are relevant and sufficient.
All cases are, to an extent, fact specific and, in
relation to press freedom, the question to be
asked is that articulated by Lord Hoffman in the
Campbell case at para [56]:

“When press freedom comes into conflict with
another interest protected by the law, the
question is whether there is sufficient public
interest in that particular publication to justify
curtailment of the conflicting rights.” (Emphasis
added)

In that respect, the positive obligations which are
imposed on the state under Article 8 are to
respect, and therefore to protect the interests of
private and family life which embrace rights of

autonomy, dignity, respect, self esteem, to
control the dissemination of private and
confidential information and to establish and
develop relationships with other people. In
relation to the question of confidentiality, as Lord
Phillips CJ stated in HRH The Prince of Wales v
Associated Newspapers Ltd [�007] 3 WLR ��� at
para [68]:

“The test to be applied in considering whether it
is necessary to restrict freedom of expression in
order to prevent the disclosure of information
received in confidence is not simply whether the
information is a matter for public interest but
whether, in all the circumstances, it is in the
public interest that the duty of confidence should
be breached. The Court will need to consider
whether, having regard to the nature of the
information and all the relevant circumstances, it
is legitimate for the owner of the information to
seek to keep it confidential or whether it is in the
public interest that the information should be
made public.”

48. While the task for the Court to perform in
relation to Rule 10.�8 (4) is to apply the same
process as the House of Lords in Re S, the
outcome in terms of the hegemony accorded to
the Article 10 rights of the press over the Article
8 rights of the child is by no means necessarily
the same. In Re S, the Court was concerned with
an application to restrain the right of the press
freely to report criminal proceedings and, in
particular, to report the identity of the adult
defendant in those proceedings in order to
protect the identity and privacy of the
defendant’s child who was not involved in the
proceedings in any way. The dispositive feature in
the decision of the House of Lords was (a) the
emphasis it placed upon the importance of the
public and media interest in enjoying the
uninhibited right both to attend and report on all
criminal proceedings; (b) the fact that the child
who was sought to be protected was not the
subject of or involved in the proceedings in any
way; (c) the fact that the provisions of s39 of the
Children and Young Persons Act 1933 directed to
the question of child protection in relation to
criminal proceedings limited the Court’s powers
to any child or young person concerned in the
proceedings as a party or a witness; thus, the
right not to be identified which the child was
asserting was contemplated but not recognised
by domestic legislation. None of those
considerations applies to the issues in this case.
Whilst the principle of open justice is important
in civil proceedings concerning children, the need
for the protection of children from publicity in
the course of proceedings which concern them,
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was long ago recognised at common law in Scott
v Scott, and is provided for in the statutory
provisions as to identification to which I have
referred at paragraphs �9-31 above.

75. The President rightly concluded that private law
family cases concerning the children of celebrities
were no different in principle from those involving
the children of anyone else, and that an application
by a celebrity who happens also to be a parent who
is unable to agree with a former spouse or partner
over the appropriate arrangements for their
child(ren) was not governed by any principle or
assumption more favourable to the privacy of the
celebrity than that applied to any other parent
caught up in the court process.

76. In every case, however, the focus was on the
interests of the child. The word “necessary” in rule
10.�8 was to be strongly interpreted by reference to
whether the interference complained of
corresponded to a pressing social need, whether it
was proportionate to the legitimate aim pursued and
whether the reasons given by the national authority
to justify it were relevant and sufficient under ECHR
Article 10(�).

77. The FPR were clearly Convention compliant, and
in conducting the “balancing exercise”, and, in
particular, applying the test of proportionality, it was
the Judge dealing with the case who was the person
best placed to make the necessary decision. The
burden of satisfying the Court of the grounds set out
in Rule 10.�8 (4) is upon the party or parties who
sought exclusion, or the Court itself in a case where
it took steps of its own motion, to exclude the press.
This, the President held, would be an easier burden
to satisfy in the case of temporary exclusion in the
course of the proceedings, in order to meet concerns
arising from the evidence of the particular witness or
witnesses.

78. In deciding whether or not the grounds
advanced for exclusion were sufficient to override
the presumptive right of the press to be present and
in particular whether or not an order for total
exclusion was proportionate, it would be relevant to
have regard to the nature and sensitivities of the
evidence and the degree to which the watchdog
function of the media might be engaged, or whether
its apparent interests lie in observing, and reporting
on matters relating to the child which might well be
the object of interest, in the sense of curiosity, on the
part of the public but which were confidential and
private and did not themselves involve matters of
public interest properly so called. However, while this
might be a relevant consideration, it in no sense
created or placed any burden of proof or justification
upon the media. The burden lay upon the applicant

to demonstrate that the matter could not be
appropriately dealt with by allowing the press to
attend, subject as they are to the statutory
safeguards in respect of identity and under the
provisions of section 1� of the 1960 Act.

79. The President was in no doubt that, so far as
the imminent hearing is concerned, a direction
should be made that the media should be
excluded from attending the proceedings, or any
part of them, on the basis that such exercise was
necessary in the interests of the child, and amounted
to a strong case of “necessity”. The President
added:–

61. Albeit X has received considerable
attention from the press in the past as the
child of famous parents as a result of press
interviews granted by one or other of her
parents there is no suggestion that any of
the matters involved in the next hearing
regarding her present progress and state of
mind are in the public domain or known to
any one other than the parents, the CAFCASS
officer and Dr C. Nor has it been disputed that
X’s welfare interests dictate that there should
be no derailing of these processes which are
crucial to the protection and development of
her family life.

80. The President thus concluded:–

65. While it is true that an exclusion order will
deprive the media of their strong prima facie
right to attend the proceedings, they will not
thereby be deprived of attending a case in which
the issues raised matters of public interest or of
particular importance from the point of view of
the watchdog role of the press. It has been
argued by Mr Millar QC for the media that the
interests of X can be sufficiently catered for by
the protections as to identity and on reporting
imposed by the current statutory regime. I do not
consider that is so for a number of reasons. The
first is that which I have already articulated,
namely that the intrusion of the press into the
proceedings in relation to this particular child and
the particular matters investigated in Court
would constitute a betrayal of the trust already
built up between X and Dr C and Mrs E and
would present a grave danger to a successful
outcome for the welfare and family issues on the
case.

66. Finally, this case is one in which there is a
very high degree of interest on the part of the
English media and an even greater interest in the
media of a particular country who have already
been active in approaching the parties for
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comment on the proceedings, on one occasion
by the press, and on another by the presence of
a foreign television crew outside the Court. The
reason for the Judge’s granting of the contra
mundum order was the presence of press
photographers outside the Court throughout
the hearing. Shortly after the grant of the
injunction, a foreign magazine published an
article identifying the parents and speculating
upon the outcome of the proceedings. Upon
the day the matter was transferred to me by
the Judge, a member of the press of that
country was taking photographs in the Court
corridors and of the door of the Court. Upon
appearing before the Judge, she said that she
was intending to publish the pictures to illustrate
a report of the proceedings in a foreign
magazine.

67. In these circumstances, and with this level of
curiosity, as it seems to me, if the press are
admitted to the proceedings at this stage at
least, there is inevitably a danger of details of the

case as explored and discussed in Court leading
to a wider audience and, in the case of the
foreign media, being published in a country
beyond the reach of this Court so far as
proceedings for contempt of court are
concerned. If this happens, there is an obvious
danger that the contents of the article may come
to the attention of X via her own access to the
internet or via her friends.

68. In all the circumstances, I am satisfied it is
necessary to exclude the media from the
imminent hearing before the Judge on the
grounds set out in paras 4 (a) (i) and 4 (b) of Rule
10.�8.

81. I do not propose to deal in this paper with the
“contra mundum” arguments, and I apologise for
the level of citation. I cite extensively because I do
not believe that the case has yet been fully reported,
although it is, of course, available on Bailii. It is,
however, in my judgment, a decision warmly to be
welcomed, and an indication, subject, of course, to
whatever is in the Bill, of how the judiciary will seek
to protect the privacy of children. This was, of
course, a “celebrity” case. Nonetheless, many of the
principles will apply in “ordinary” cases in which the
rights of children to privacy under ECHR Article 8 fall
to be compared with the right to free expression
under ECHR Article 10.

8�. As I have already, I hope, made clear, I remain of
the view that greater transparency can and should
be achieved. But it cannot be achieved at the price
of sacrificing the interests of children. It may be that
the choice is between welfare and farewell, but I can
assure you that the family judiciary is alert to the
issues, and will continue to promote the interests of
children as best it can.

Conclusion
83. Since my arrival here yesterday afternoon, I have
already learned a great deal. I have also been very
impressed by the mood of the conference. As I read
it, there is a mixture of anger, pride and
determination. You are entitled to be angry at the
way you have been treated; you are justified in being
proud of what you have achieved. And above all you
are right to be determined to continue to represent
children and to fight their corner with and for them.
In twenty years time I will not be here, but I am
confident you will be. In the meantime, and for as
long as I am around, I will give you all the support I
can.LJ Wall
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Piers Pressdee and Alan Bean

This guide to the new Family Advocacy Scheme,
coming in from October �010, is based on the
presentation given on fees at the �009 ALC National
Conference.

Introduction
In December �008, the MoJ and LSC launched their
Consultation on Family Legal Aid Funding from
�010. It contained proposals for a unified Family
Advocacy Scheme, covering advocacy for both public
and private family cases, bringing solicitors’ and
barristers’ fees into a single fee scheme, and for a
Private Family Law Representation Scheme, covering
family private Certified Work (levels 3 & 4), from the
issue of proceedings until the end of the final
hearing, and replacing the current hourly rate
system. The ALC opposed the proposals from the
outset.

The outcome of that consultation became known on
�1st October �009, when Lord Bach, the Legal Aid
Minister, announced the new schemes. For family
lawyers generally, the news on fees is mixed. But, for
children advocates and lawyers, particularly those
practising in the public law field, the news is far
better than we could have hoped for when we first
started our campaign of opposition to the
Government’s original disastrous proposals. Given
the lowness of the starting-point, the amount that
needed to change, and the fact that we were
negotiating with a fixed budget and at a time of
recession and cuts, the ALC can be justifiably proud
of the difference that it has made to the final
outcome.

Main Features of the new Family
Advocacy Scheme (FAS)
Following input from (among others) the ALC,
through its consultation response and then through
its participation in the working group that
subsequently assisted the LSC, the advocacy scheme
has been radically restructured in a way that not only
enshrines the principle of equality of pay for equality
of work, but also provides some recognition of the
value of experience and expertise, and of the

importance, demands and complexities of the work
that we do.

While the main features of FAS are set out below,
there is no substitute for reading it in full, together
with the formal guidance that will subsequently
accompany it.

Equality for pay for equality of work
The LSC’s December �008 proposals were for
individual fees for advocacy, supplemented (in the
case of self-employed advocates only) by a hearing
preparation fee. The figures within FAS are inclusive
of time spent on advocacy and hearing preparation,
regardless of who carries out that work. There was
no way that this was going to be achieved without
any adjustment to the public law representation fees.
The LSC’s stance was that time spent on hearing
preparation in public law had been encompassed
within (and when calculating) the representation fee.
And, as that assertion had not then been statistically
undermined, we were effectively limited to attacking
the self-evident unfairness of the methodology used,
which we did successfully. The LSC’s March �009
consultation paper ‘Phase 1 Civil Fee Schemes
Review – Proposed Amendments from �010’
suggested a reduction of some 40% in the
representation fee to achieve the objective of equal
payment. It has now been achieved by a reduction of
10% (in public law) and by an appropriate
adjustment to extract hearing preparation from the
representation fee in private law. It is important to
emphasise the above. Talk of the LSC having cut the
representation fee is misconceived. What the LSC
has done is what it should have done in the first
place – to take hearing preparation out of the
representation side and put it on the advocacy side,
so as to ensure that those who actually do the
hearing preparation are properly remunerated for
doing it.

Categories of work included and excluded
FAS includes the following five categories of work
for which different rates pertain – within the ambit
of Public Law Family, care/supervision cases and
other public law cases; within the ambit of Private
Law Family, private law children cases, finance cases
and domestic abuse cases 17

A Guide to the New Family Advocacy
Scheme

A Guide to the New Family Advocacy Scheme
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Excluded from FAS are: advocacy in relation to final
appeals and any appeal before the Court of Appeal
and Supreme Court; Very High Cost Cases carried
out under a contract with the LSC Special Cases
Unit; child abduction cases; wardship proceedings;
advocacy undertaken by Queen’s Counsel (which will
be remunerated otherwise); Inheritance Act cases;
TOLATA cases; forced marriage orders; defended
divorces/nullities; as well as, in a significant change
from the original scheme, representation of children
within private law proceedings, which will still be
paid at the existing hourly rates.

Payment by time not hearing – interim hearings
The LSC’s original proposals were for a per hearing
fee for interim hearings, rewarding the 30 minute
directions hearing with the same fee as the 3 day
contested ICO, and providing for a tapered fee after
a specified number of hearings. The new scheme
provides for fees based on hearing time. There is a
fee for an interim hearing lasting up to 1 hour
(hearing unit 1), and one for a hearing taking 1 hour
– �½ hours (hearing unit �), with multiples of the
hearing unit � fee thereafter. For the purposes of
calculating the fee, time starts from when the case is
listed or the parties are directed to attend court (if
earlier) and ends when the advocate leaves the
courtroom (excluding adjournments for lunch and
overnight). The fee is deemed to include all
preparation for the hearing, advocacy, waiting time,
and travel time to court unless covered by the
exceptional travel bolt-on. If the experience of the
Family Graduated Fee Scheme for the Bar is
indicative, practitioners will invariably find that, in
anything other than the most straightforward interim
hearing, they will not be claiming hearing unit 1.

Payment by time not hearing – final hearings
The LSC’s original proposals were for there to be a
fee covering the first two days of the final hearing,
with a so-called exceptional hearing fee for each day
thereafter. It meant that an advocate would earn
considerably more per hour undertaking an
uncomplicated half-day final hearing than another
advocate would conducting a final hearing lasting
five days. Final hearings are now to be remunerated
with a per day fee. So, for example, the one day final
hearing will be paid the same whether it lasts an
hour or 5 hours. Fact-finding hearings in both public
and private children law cases are payable as final
hearings, as are public law IRHs if the case concludes
at that point. The fee is deemed to include all
preparation for the hearing, advocacy, waiting time,
and travel time to court unless covered by the
exceptional travel bolt-on.
The following, mostly reflecting the
recommendations of the working group, should be
noted in relation to the advocacy scheme:

• Tier of court – the fees represent a 10%
uplift on the FPC rate for the County Court
and a �0% uplift on the County Court rate
for the High Court (the differential applies to
hearings and advocates’ meeting, but not to
conference and opinion fees).

• Bundle payments – on the first day of the
final hearing and at up to two public children
law interim hearings (if CMC, IRH or a
contested hearing) and at one private law
interim hearing, a bundle payment is payable
where the bundle respectively is over 350
pages (CB1) and over 700 pages (CB�)
A CB3 fee is payable on the first day of
the final hearing for a bundle over 1,400
pages.

• Complexity – the following complexity bolt-
ons/uplifts on the base fee are available to
the advocate:
– There is no automatic uplift (as in the

FGFS for the Bar) for representing a
parent. There is, however, a �5% uplift in
public and private children law for
representing a party against whom
allegations are made of their having
causing significant harm to a child that
falls with one or more of 7 specified
categories of physical abuse and/or
constitutes sexual abuse (in public law,
this has to be where the local authority
makes or adopts that allegation and is
payable so long as the allegation is live
within the proceedings).

– There is a �5% uplift in public children
law for representing a person who has
difficulty in giving instructions or
understanding advice, where attributable
to a mental disorder or significant
impairment of intelligence or social
functioning (as evidenced by a
psychologist’s or psychiatrist’s report).

– There is an uplift of �5% (public children
law) and �0% (private children law)
where an independent expert witness
attends court to give evidence which is to
be substantially challenged in cross-
examination (claimable only at the
hearing when the expert attends) – this
uplift can be claimed by all advocates
appearing at that hearing.

Advocates’ meetings, Conferences and Opinions
There are separate payments for advocates’ meetings
carried out under the PLO. For self-employed
advocates there are payments for conferences (up to
a maximum of two per set of proceedings) and for
opinions (again a maximum of two, unless an advice
on appeal).
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Travel expenses and time
The original scheme provided for the payment of
travel expenses (which remains) but intended only to
pay travel time where undertaken by a self-employed
advocate and exceeding 60 miles. An “exceptional
travel bolt-on” of £35.60 may now be claimed by all
advocates when travelling over �5 miles each way to
attend a hearing or advocates’ meeting (subject to
the LSC being satisfied that the advocate’s
instruction was reasonable).

Main features of the new Private
Family Law Representation Scheme
(PFLRS)
Given the parameters, our capacity to influence the
shape of the new Private Family Law Representation
Scheme (PFLRS) was much more limited.

The new scheme includes all work (excluding
advocacy which is covered by FAS) from the issue of
proceedings up to the conclusion of the final
hearing, including any review hearing following the
final order. Excluded from the scheme are: Very High
Cost Cases; child abduction cases; appeals against
final orders; Inheritance Act cases; defended divorce
proceedings; wardship; parental orders under the
Human Fertilisation and Embryology Act; forced
marriage protection orders; TOLATA cases; and all
representation of children in private law cases.

The structure of the scheme is as follows:
• separate fees for children, finance cases and

domestic abuse cases;
• for children and finance there will be Level 3

and Level 4 fees;
• Level 3 covers all work up to the preparation

for final hearing;
• Level 4 covers all work from preparation for a

final hearing up to and including all work to
conclude a case after the final hearing;

• an exceptional fee limit of 3x the standard
fee for each aspect of the case (the
exceptional case threshold is 3x the profit
costs – there are separate thresholds for the
different aspects (eg if the case involves
children and finance the limits are calculated
separately), however, within any aspect of a
case it is the combined cost of work done at
all levels which will be considered when
looking at whether a case is exceptional – a
case does not need to be exceptional at both
Level 3 and Level 4);

• national fees with a London uplift;
• a �0% uplift for cases ending in the High

Court;
• a separate fee for enforcement applications –

half the Level 4 fee;
• no panel uplift unless the case becomes

exceptional;
• disbursements are excluded;
• the current mediation provisions will continue

to apply.

New Rates (FAS and PFLRS)
The new FAS and PFLRS rates for children law are as follows.

Advocacy base fees – care and supervision (excl VAT)
Court: FPC CC HC

Hearing Unit 1 98.35 106.00 1�7.�0
Hearing Unit � �40.90 �64.95 317.95

Conference 141.90 141.90 141.90
Opinion 117.40 117.40 117.40

Adv meeting 14�.40 156.65 188.00
FH daily fee 56�.50 618.75 74�.50

Advocacy base fees – other public law children (excl VAT)
Court: FPC CC HC

Hearing Unit 1 84.�5 9�.65 111.�0
Hearing Unit � �10.65 �31.70 �78.00

Conference 141.90 141.90 141.90
Opinion 117.40 117.40 117.40

Adv meeting 14�.40 156.65 188.00
FH daily fee 515.90 567.50 681.00

Advocacy base fees – private law children (excl VAT)
Court: FPC CC HC

Hearing Unit 1 69.65 76.60 91.95
Hearing Unit � 174.15 191.55 ��9.85

Conference 139.30 139.30 139.30
Opinion 104.50 104.50 104.50

FH daily fee 441.15 485.�5 58�.30
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Advocacy scheme uplifts (excl VAT)
Court bundles (int): CB1 – 66; CB� – 99; (final): CB1 – 177; CB� – �66; CB3 – 354
Bolt-ons (pub): client allegations �5%; client lack of understanding �5%; experts �5%
Bolt-ons (priv): client allegations �5%; experts �0%

Representation fees – private law children: levels 3 & 4 (excl VAT)
Level Level 3 Level 4

National (FPC/CC) 39� �79
National (HC) 471 335

London (FPC/CC) 471 335
London (HC) 565 40�

Calculating the advocacy fee under FAS
To those used to working on hourly rates, the new scheme will need some getting used to. Those who have
worked under the Family Graduated Fee Scheme for the Bar will probably find the new scheme easier to
handle. Follow these steps to calculate your fee for any given hearing:

(1) What is my base fee?
(a) what category of case is this (ie care/supervision, other public or private)?
(b) at what level of court is the hearing taking place?
(c) is the hearing payable as an interim or final hearing?
(d) how long did my hearing take (nb difference between interim and final)?

(�) Are there any uplifts applicable to my base fee? If so multiply as appropriate.
(3) Are any page uplifts claimable? If so, add those.
(4) Add travel, if appropriate.

And now for some basic comparisons between the original proposals and now.

Care case – County Court – acting for the children
Hearing Dec 08 sol Dec 08 bar Oct 10 both

less than 1 h int �45 307 106
�h 30m-5h int �45 307 5�9.90

� day ICO contest (5 units, 350-700) �45 307 1,390.75
3 hr FH (350-700) 5�3 718 795.75

� day FH (350-700) 5�3 718 1,414.50
3 day FH (expert, 350-700) 784 1,077 �,497.31

5 day FH (expert, 700-1,400) 1,306 1,795 4,133.19

Contact case – County Court – acting for a parent
Hearing Dec 08 sol Dec 08 bar Oct 10 both

less than 1h int 154 198 76.60
1h -�h 30m int 154 198 191.55
�h 30m-5h int 154 198 383.10

� day FF 154 198 970.50
3 day FH (350-700) 5�3 718 1,63�.75

Full Case Comparators
To assess the impact of the new advocacy rates over the life of a case, we undertook some full case
comparisons (for cases which have actually occurred) between the advocacy rates currently being paid to
solicitors on hourly rates, those currently being paid to barristers under the FGFS, those proposed for solicitors
in the LSC’s original consultation paper, those then proposed for the Bar, and those coming into force for both
from October �010.

We recognise that, in different parts of the country, the current uplifts may be different from those indicated
below, also that one has to bear in mind in these comparisons the 10% reduction in the representation fee to
ensure the proper payment of hearing preparation to solicitors. However, the patterns shown are clear.
Practitioners are naturally suspicious of change, especially LSC-generated change. But many will find
themselves pleasantly surprised once the actual effect of the new rates is felt from October �010.
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EXAMPLE A

A simple care case for a parent in the FPC throughout.
350-700 pages in the bundle (ie more than 1 lever arch file).
Mark up 15% where appropriate for Children Panel Membership.

Hearing Hours NOW
(sols)

NOW
(bar)

DEC 08
(sols)

DEC 08
(bar)

OCT 10
(both)

IH 1 1.4 1�5.�9 155.76 �45.00 307.00 �40.90
IH � 1.7 144.09 175.�3 �45.00 307.00 �40.90
IH 3 1.4 1�0.5� 155.76 �45.00 307.00 �40.90
ADV 68.67 133.57 157.00 157.00 14�.40
IH 4 1.4 1�1.69 155.76 �45.00 307.00 306.90
IH 5 0.7 70.97 110.33 �45.00 307.00 96.35
IH 6 1.4 1�0.17 155.76 �45.00 307.00 �40.90
FINAL 3.0 �14.�8 �86.00 5�3.00 718.00 739.50
TOTAL 985.68 1,328.17 2,150.00 2,717.00 2,248.75
% of now - 135% 218% 276% 228%
% of Oct 10 44% 59% 96% 121% -

EXAMPLE B

A simple care case for a child, in the FPC throughout.
Over 700 pages in the bundle (ie more than � lever arch files).
Mark up 15% where appropriate for Children Panel Membership.

Hearing Hours NOW
(sols)

NOW
(bar)

DEC 08
(sols)

DEC 08
(bar)

OCT 10
(both)

IH 1 �.0 197.84 �07.90 �45.00 307.00 �40.90
IH � �.0 166.48 �07.90 �45.00 307.00 �40.90
IH 3 1.3 114.99 157.85 �45.00 307.00 �40.90
IH 4 (IRH) 3.6 �98.80 3��.30 �45.00 307.00 339.90
FINAL 1.8 144.08 193.60 5�3.00 718.00 8�8.50
TOTAL 922.19 1,089.55 1,503.00 1,946.00 1,891.10
% of now - 118% 163% 211% 205%
% of Oct 10 49% 58% 79% 103% -

EXAMPLE C

A more complex care case for a child in the County Court throughout.
Over 700 pages in the bundle. Mark up 15 to 35% as appropriate.
Conduct and expert SIPS (and at final hearing 3 hours special prep) for the Bar.

Hearing Hours NOW
(sols)

NOW
(bar)

DEC 08
(sols)

DEC 08
(bar)

OCT 10
(both)

IH 1 4.3 407.3� 476.40 �45.00 307.00 5�9.90
ADV 19�.75 �71.�0 157.00 157.00 156.65
IH � 5.9 538.99 681.60 �45.00 307.00 794.95
IH 3 3.3 �96.59 476.40 �45.00 307.00 5�9.90
IH 4 3.9 3�5.58 476.40 �45.00 307.00 5�9.90
IH 5 3.7 34�.67 476.40 �45.00 307.00 5�9.90
IH 6 3.5 3�4.�6 476.40 �45.00 307.00 5�9.90
IH 7 �.5 �35.59 �71.�0 �45.00 307.00 �64.95
ADV 116.8� �71.�0 157.00 157.00 156.65
IH 8 (CMC) �.8 �64.70 564.90 �45.00 307.00 6�8.90
ADV 131.4� nil 157.00 157.00 156.65
IH 9 �.9 �70.80 476.40 �45.00 307.00 5�9.90
FINAL �18.13 977.33 5�3.00 718.00 884.75
TOTAL 3,665.62 5,895.83 3,199.00 3,952.00 6,222.90
% of sols now - 161% 87% 108% 170%
% of Oct 10 59% 95% 51% 63% -
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EXAMPLE D

Complex case for a child, transferred to the High Court, involving a 5 day fact finding hearing, with
experts called to give evidence.
Over 1400 pages in the bundle. Mark up of 35-50% on current rates.
Conduct and expert SIPS (and at FF hearing 1� hours special prep) for the Bar. Under FAS, expert uplift of �5%
on the base fee.

Hearing Hours NOW
(sols)

NOW
(bar)

DEC 08
(sols)

DEC 08
(bar)

OCT 10
(both)

IH 1 FPC 1.3 104.48 157.85 �45.00 307.00 �40.90
IH � CC 1.1 103.84 �71.�0 �45.00 307.00 �64.95
IH 3 HC �.9 318.48 753.4� 3�6.00 408.00 635.90
ADV 138.88 360.70 �08.00 �08.00 188.00
IH 4 (CMC) �.7 �68.08 871.13 3�6.00 408.00 734.90
F/F 5 DAYS 35.0 3,753.75 4,�91.18 1,737.00 �,386.00 4,994.63
IH 5 3.� �87.43 753.4� 3�6.00 408.00 635.90
ADV 11�.60 360.70 �08.00 �08.00 188.00
IH 6 1.8 181.�1 360.70 3�6.00 408.00 317.95
FINAL 1.1 113.64 6�7.53 347.00 477.00 74�.50
TOTAL 5,382.39 8,807.83 4,294.00 5,525.00 8,943.63
% of sols now - 163% 80% 103% 166%
% of Oct 10 60% 98% 48% 62% -

EXAMPLE E

Care case for a parent, against whom allegations of responsibilities for scalding injuries are made.
The case is transferred to the County Court, where there is a 4 day fact finding hearing, with
experts called to give evidence.
There are 3 lever arch files in the trial bundle (over 700 pages).
Mark up 35-50% on current rates.
Conduct, parent & expert SIPS (and at FF hearing 10 hours special prep) for the Bar
Under FAS, allegations and experts uplifts totalling 50% of the base fee.

Hearing Hours NOW
(sols)

NOW
(bar)

DEC 08
(sols)

DEC 08
(bar)

OCT 10
(both)

IH 1 FPC 1.3 104.48 157.85 �45.00 307.00 301.13

IH � CC 3.7 34�.65 553.40 �45.00 307.00 66�.38
ADV 19�.75 309.70 157.00 157.00 156.65
IH 3 (CMC) 5.9 538.99 885.60 �45.00 307.00 1,09�.56
F/F 4 DAYS 35.0 3,003.00 3,00�.�4 1,045.00 1436.00 3,978.50
IH 4 3.5 3�4.�6 553.40 �45.00 307.00 5�9.90
ADV 116.9� 309.70 157.00 157.00 156.65
IH 5 (IRH) �.5 �35.59 309.70 �45.00 307.00 363.95
FINAL 4.3 407.3� 539.�1 �61.00 359.00 618.75
TOTAL 5,265.96 6,620.80 2,845.00 3,644.00 7,860.47
% of sols now - 126% 54% 69% 149%
% of Oct 10 67% 84% 36% 46% -
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Attachment and the Court Process

Attachment and the Court Process

Dr Paul Holmes & Chip Chimera

Issues of attachment have become an increasing
focus of assessments in those child care proceedings
where possible emotional neglect or abuse by
parents is a main concern. This short article will try to
address some of the complex issues raised by the use
of attachment theory and assessment in court
reports in child care proceedings.

We wish to stress that attachment styles, whilst
crucially important in personality development and
functioning, form one of the many complex factors,
which should go into child care decision making, and
must never be the sole criteria on which decisions
are based.

Attachment is the basic survival process whereby a
vulnerable infant develops strategies to maintain
close proximity to a potential protector, its ‘secure
base’, especially at times of danger or need. This is a
biological imperative for the infant’s survival. It is
now known that there is a significant correlation
between a child’s attachment style and the
attachment strategies they develop and their
subsequent personality development and functioning
as an adult. Indeed many, perhaps the majority, of
parents who become involved in care proceedings
have insecure attachment styles themselves as a
result of their own poor experiences in childhood.
Their ineffective attachment strategies lead to poor
interpersonal functioning, emotional vulnerability
and inadequacies as parents.

Attachment theory has been identified as a way of
understanding why human beings tend to form
specific and long-lasting relationships with particular
others and why disruptions or conflicts in these
relationships can result in psychological, psycho-
somatic, psycho-social and behavioural disturbance.
The need to remain close to a ‘secure base’ is
necessary throughout the life cycle (for example in
adult partnerships and marriages) but is even more
important in early childhood as the qualities of the
attachment relationship, held in the infant’s mind as
an ‘inner working model of the world’, will in very
fundamental ways direct the course of their further
personality development.

The negative impact of dysfunctional, neglectful or
abusive parenting on children has long been known.
The theoretical and clinical study of attachment
patterns allows for a more direct understanding of
the consequences of a parent’s care-giving style on
the short term behaviour and emotional state of the
child as well as on the long-term implications for the
development of their adult personality and
functioning.

The theory of attachment of infant and carer in
humans emerged out of the joint work of John
Bowlby and Mary Ainsworth. Bowlby (1907-1990)
was a British psychoanalyst and child psychiatrist.
Ainsworth (1913-1999) was an American
developmental psychologist. Drawing on concepts
from psychoanalysis, developmental psychology,
biology, ethology, cybernetics and information
processing theory, John Bowlby formulated the basic
principles of the theory and with Mary Ainsworth
developed research methods to test these theories.
They also encouraged others to extend this work.
These theories and assessment measures were
further developed by Mary Main and Patricia
Crittenden, two of Mary Ainsworth’s research
students.

The significant developments in attachment
theory since Bowlby’s seminal work have resulted
from their work over the last thirty years resulting
in two theoretical models of attachment, which
have considerable overlap but have also led to
different classifications of attachment. Whilst
having a common bed-rock in Bowlby’s and
Ainsworth’s work there are significant differences
that need to be understood by experts and by the
Courts.

The model promoted by Main and her followers,
referred to as the ABCD model, is the one most
commonly known in the UK. In recent years
Crittenden’s model, the Dynamic Maturational
Model (DMM) has been gaining popularity as it
addresses the continuum of attachment styles across
the years of a child’s development. The DMM also
explains as ‘organised’ and understandable, at least
at that point in time when the use of this strategy
was initiated, behaviour which is labelled as
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disorganised in the ABCD model, where indeed the
‘D’ is for ‘disorganised’.

There are further potential confusions in that issues
of disturbed or insecure attachment have also been
considered using the much more overtly diagnostic
medical model as detailed in ICD 10 and DSM IV in
which the diagnosis of Reactive Attachment Disorder
is used to classify more disturbed children. This
population is included in the more developmentally
comprehensive DMM.

In this short article, we do not have space to discuss
the important differences between these models in
detail, let alone to enter the fascinating realm of the
complex history of these divergent developments.

However, in summary the broad classifications of
adult attachment in the Mary Main’s model are:
secure, preoccupied and dismissive. These
correspond to the children’s attachment categories
of secure (B), ambivalent (C) and avoidant (A). Mary
Main and her associates use a fourth adult category,
unresolved, which corresponds to the child category
of disorganised (D). These descriptive categories are
sometimes presented as being ‘fixed’ in early
childhood and thus may be seen remaining
dominant throughout the individual’s life.

The Dynamic Maturational Model created by Patricia
Crittenden acknowledges that attachment styles
become more complex during a child’s development
into adulthood. It integrates the developmental
changes in cognitive, emotional and social
functioning as the child grows from infancy to
adolescence. Her model is thus one that becomes
more elaborate for older children and adolescents, a
consequence that extends the continuum of
attachment styles from secure, associated with
‘normative’ development, to the deeply insecure,
associated with marked psychopathology.

Dr Crittenden also uses the letters A, B and C with
sub-divisions, these letters were first suggested by
Mary Ainsworth, but not the categoric names
‘avoidant’, ‘secure’ and ‘ambivalent’ used by Mary
Main. Crittenden’s A, B and C groups of personality
style correspond generally to the three principal
categories of the Mary Main model. Individuals who
would be placed in Mary Main’s fourth category, D
(disorganised or unresolved) are included within the
developmental structure of the DMM.

Dr Crittenden stresses that an individual’s attachment
style is not set firmly in early childhood. The possible
attachment styles, with the associated interpersonal

attachment-seeking strategies, change over time
consequent upon normal child and adolescent
development. She stresses the importance of the
child’s context and the modifying effects of trauma
and loss on children at their specific age and stage of
development.

Although patterns of attachment tend to form
enduring ‘internal working models’ or ‘dispositional
representations’ of relationships, research and clinical
experience has shown that the associated ‘inner
working model of the world’ can be changed
through corrective experiences. These may occur
through positive life events, for example meeting
and forming a positive relationship with someone
with whom trust can develop, or through the more
formal reflective interpersonal processes involved in
some forms of psychotherapy and counselling. Such
lucky individuals are described by Crittenden as
having ‘earnt security’. Whilst their childhood
histories maybe full of trauma, loss and inadequate
parenting, as adults they can give a coherent
‘narrative’ of their lives and are better able to form
trusting and secure relationships.

A common misunderstanding of the phenomenon of
‘inner working models’ is the idea that attachments
can be ‘transferred’ from carer to carer. While it is
true that one’s early attachment experiences
establish an expectation of what important
relationships will be like, it does not follow that the
next relationship will be an ‘attachment twin’ of the
last one. Much depends on the context in which the
new relationship is situated, albeit a child with a
‘secure’ attachment style will, after a period of
grieving, be better able to form new trusting
relationships than will a child with an already
insecure attachment style.

It is important therefore to consider attachment as
both an inner expectation of relationship within the
person’s psychological makeup and the expression of
a real relationship in the real world with a real other.
This is evident in families who do not cause any
concern to child protection services where children
may develop different attachment styles with each
parent.

Further we should stress that up to 35% of the
non-clinical population have ‘insecure’ (A or C)
attachment styles. This group contains many
individuals who function well in many areas of
their lives and are consider to be ‘normative’
rather than to suffer from any marked
psychopathology.
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The Assessment of Attachment
Given the crucial importance of attachment for
ongoing mental health and development, it is clearly
important for the Court to have a view on the
attachment styles of a child and their parents. A
useful opinion on the attachment styles can be
gained by direct observation of a parent and child,
for example by looking at issues such as the degree
of eye contact and who the child turns to if upset,
distressed or hurt. Indeed attachment can only really
be assessed if the child is in need of comfort or
access to its ‘secure base’ when being observed. A
view on an adult’s attachment style can be obtained
by a developmental and life-style interview using a
process informed by attachment theory. In our
experience, many of the opinions on attachment
currently presented to the courts use these well
established clinical processes.

However, attachment styles can be more precisely
assessed using the methods developed by those who
have followed on from John Bowlby. These methods
were initially used as research tools but increasingly
they are finding applications in clinical work and in
the courts. The reliability and validity of these
measures are supported by an increasing body of
research literature. The first of these was the Strange
Situation devised by Mary Ainsworth for children
aged 11 to 18 months. It is based on Ainsworth’s
and her students’ meticulous observations over many
years and in a number of cultures. It is still widely
used and indeed provides a gold standard for other
observational methods.

Assessment tools now extend across the age range.
They include the Adult Attachment Interview (AAI)
devised by Mary Main and further developed by
Patricia Crittenden. They, with others, have written
extensively on this instrument. Dr Crittenden has also
developed assessments tools for children. These
include the Care Index for infants, the Preschool
Assessment of Attachment (PAA) for children aged 3
to 5 and the School Age Assessment of Attachment
(SAA) for children aged six to thirteen.

These measures all require the issue of a
standardised protocol which can be coded by trained
and ‘reliable’ raters thereby increasing the ‘scientific
reliability’ of the information obtained.

There are other important assessment measures for
attachment that may be presented to the courts.
These include: the Story Stem Assessment Profile
(SSAP) for children aged between 4 and 9 years
developed by Jill Hodges and her colleagues at the
Great Ormond Street Hospital and the Anna Freud
Centre; the Attachment Style Interview (ASI) for use
with adults developed by Antonia Bifulco at Royal

Holloway College, London and the Child Attachment
Interview (CAI) developed Peter Fonagy and his
colleagues at the Anna Freud Centre. The latter was
designed in an attempt to find a middle ground
between assessments such as the Strange Situation
and Story Stems Assessment Profile and the adult
attachment interview.

There are a number of other attachment-based
approaches to evaluating parent-child interactions
such as the Marschak Intervention Method (MIM)
developed in association with Jernberg and Booth’s
parenting intervention, Theraplay.

We intend to only focus on the AAI and SAA in this
article

Adult Attachment Interview (AAI)
The aim of the AAI is to determine the subject’s
present state of mind with regard to significant past
relationships. The core of this semi-structured
interview is the description of relationships with
father and mother. Subjects are asked for five
adjectives to describe their relationship with their
parents and then for memories which illustrate each
choice of adjective. They are then asked for other
important memories for the attachment system, such
as losses, disruptions, traumas and abuse as well as
loving behaviour.
Undergoing the AAI may in itself be a clinical
intervention as it requires the person to reflect on
their experience. Subjects often report insights and
connections they had not made previously. The
interview typically takes about an hour. It is then
transcribed and analysed according to both the
content of the persons reported experiences and
their style, i.e. the way they tell the story. For formal
reliability, the transcript should be coded ‘blind’ by a
fully trained reliable rater who does not know the
background to the specific assessment.

The School Age Assessment of Attachment
The School Age Assessment of Attachment has been
developed by Dr Patricia Crittenden and is suitable
for 6 to 13 year olds. It consists of seven picture
cards that depict a range of situations that activate
the attachment system of a school age child. The
cards are arranged in an order of likely increasing
concern for the child, though what is of most
concern will differ from one child to another,
depending on their experiences. In order of
presentation the concerns are: going out alone,
having one’s best friend leave to play with other
children, moving to a new neighbourhood, being
bullied, father leaving, running away and mother
going to hospital. For each story, the child is asked to
tell a made up story and is then asked if anything
like that has ever happened to them.

Association of Lawyers for Children Spring 2010 Issue 46
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Semi-structured follow-up questions are used for
each story to explore the child’s understanding of his
or her own feelings and motives, the feelings and
motives of others in the story and methods of
resolving interpersonal conflicts are discussed. The
way in which the child engages with the process is
also of significance. Crittenden describes the
purpose of administering an SAA as generating
information about:

• A child’s self-protective strategy when they
feel at risk or threatened. At such times they
will seek interaction with their attachment
figure or ‘secure base’.

• The way the child makes sense of
information. This underlies the attachment
strategy.

• How the child applies the strategy to
relationships and problems in the child’s life.

• Information about specific life-events as
recalled by the child.

Additionally an understanding of how these historic
self-protective behavioural strategies have arisen can
explain experiences or relationships that are currently
problematic and a source of distress to the child or
to those caring for the child. The SAA should also,
ideally, be coded ‘blind’.

Conclusion
It is hoped that the increasing use of such
procedures will improve the clarity and reliability of
attachment assessments presented to the courts. But
such developments are not without serious
difficulties and costs. The AAI and SAA require
transcripts of the tape recordings of interviews that
follow a standardised protocol and allow for a
subsequent detailed analysis of the discourse in

which the process of how the subject engages with
the procedure and their discourse style is considered
as well as content. The process of subsequent
transcription is costly. Further, as others have noted
in respect of our work, if included in a court report,
the transcripts add significantly to its length.

Ideally, these transcripts need to be formally coded
‘blind’ by a fully reliable rater, i.e. someone who has
undergone a significant level of further training in
these procedures and who does not know the
history of the case. This step is designed to eliminate
any bias in the assessment of attachment based on
their knowledge of the case history.

However there are problems with this process as
there is a significant shortage of fully trained coders
and there is the practical risk that such individuals
may be drawn into the court process by a
requirement that they give oral evidence, thereby
adding to the cost and to the number of experts
instructed.
However on a more optimistic note we would add
that in our clinical and practice-based experience our
training in the theory and administration of the AAI
and SAA has been invaluable in allowing us to
provide more focussed attachment-based
assessments for the courts even without the added
benefit of our transcripts being formally rated.

We have no doubt that a better understanding of
the importance of attachments between children
and adults, and indeed between the adults involved
in a child’s life, is gained from the clinical use of
these procedures and the process can assist the
courts in the highly complex decision making process
that forms the core of Child Care Proceedings.

BUPA
Discounted Rates for members of the ALC !!!

As the UK’s leading private health care provider BUPA now provide all members of
the ALC discounted rates off personal BUPA membership.

Suffering an illness or injury can cause great stress and disruption, as well as
potential financial difficulties, and the impact can be acute.
Enjoy the peace of mind knowing you’ll have prompt access to private care in clean,
comfortable surroundings. Plus you’ll be covered for all the important things, like
eligible cancer and heart disease treatment.

Existing BUPA members would need to be medically re-underwritten to have access
to the scheme but this can be discussed with Tim Francis when you make your
enquiry.

For more information please e-mail Tim Francis at ‘francest@bupa.com’ and
quote the reference 3031– ALC.
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Are consequences of serious early
maltreatment irreversible?
1 March 2010

Danya Glaser

There is now considerable evidence indicating that
early child maltreatment may lead to lasting harmful
consequences for the child’s emotional, behavioural
and social development. With reference to early
brain development, this brief paper (presented to the
ALC in Manchester in November �009) discusses
some processes leading to these consequences and
discusses possible explanations for the heterogeneity
of outcomes.

Prenatal factors
It important to note at the outset, that considerable
harm may already have been caused to the foetal
brain from maternal alcohol and drug abuse, and
from excessive maternal stress during pregnancy.
However, we have no legal means to ensure
protection of the foetus.

Brain development
By the time of birth, most of the brain’s nerve cells
(neurons) have been formed. During the first years of
life, the brain continues to grow considerably; this
growth is caused by the proliferation of brain cell
fibres, which enter (dendrites) and leave (axons) the
neurone body, which contains the cell nucleus. As
well as growing in number, the nerve fibres become
sheathed (myelination) in a fatty ‘lagging’ (myelin)
which expedites the passage of nerve impulses.
Different parts of the brain have specific functions.
Overall effective brain functioning is reliant on
communication between neurones, which occurs at
the junction between axons and dendrites, termed a
synapse. The over-proliferation of synapses is
supported by blood vessels and support (glial) cells.
While the sequence of synapse development is
genetically determined according to their pre-
determined function, it is the nature (both quantity
and quality) of experience which will determine
which synapses will survive. Early experiences,
especially the nature and consistency of caregiving,
as well as abuse and neglect in the first few months,
already affect brain development.

New neuronal connections or synapses continue to
form throughout life, reflecting new learning.

However, much learning follows an orderly pattern
or sequence and occurs much more quickly at the
assigned time – for example language development.
While the formation of first attachments occurs
during the first few months of life, later attachments
– whether in childhood to ‘new’ parents, or in late
adolescence/early adulthood to peer-partners, takes
far longer.

The effects of extreme deprivation
and neglect
Some synapses are ‘programmed’ for some normal,
expectable experiences and those required for
survival, and will not continue to ‘wire’ if the baby
does not have these experiences within the
appropriate ‘sensitive’ period. Fortunately, human
(unlike animal) brain development is far less
dependent on sensitive periods. Nevertheless, there
appear to be some functions that may not develop
even if the early deprivation is later reversed. They
include self-regulation of surges of emotion,
wariness of strangers and aspects of meaningful
affiliation.

There is also evidence that severe neglect affects
overall brain growth.

Adaptation to (maladaptive)
experiences
Brain development is designed to be adaptive to the
environment in which the infant grows, in the
expectation that the environment will endure. Thus,
for example, children who have had a succession of
caregivers may continue to search for a permanent
attachment figure and develop socially disinhibited
social behaviour even after placement with
permanent parents. Children who were exposed to
repeated abuse or aggression/violence in early life
will develop an enhanced awareness of, and
neurological response to angry faces. While this is
clearly necessary for self protection in a hostile
environment, it becomes counter-productive in non-
hostile settings. Some patterns of interaction, which
were adaptive, endure. If or when a maltreated child
is eventually accorded ‘good’ parents or parenting,
the child will mostly have the capacity to learn and
develop new patterns of interaction. However, the
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‘old’ patterns cannot be erased, particularly if the
harmful experiences have continued for some years.
For instance, aggression which developed as an
adaptive response in early childhood may be
reversed or lessened but will require skilled, sensitive,
non-punitive, consistent care-giving with firm
boundaries; protection of the child from
opportunities to aggress; protection from exposure
to aggression and violence and work with the child
on problem solving, pro-social behaviour and curbing
impulsive responses.

The effects of stress
Much child maltreatment is stressful. The response to
stress is a physiological and psychological coping
mechanism, which is necessary for survival. There are
enduring individual variations in the stress response,
based on differences in temperament (genetic) as
well as on prior experience. Some experience of
stress is necessary for the development of resilience;
much stress is harmful both because of enhanced
sensitivity and response to stress and the harm,
which the stress response itself can cause.

There are many aspects to the stress response. They
include the well recognised, immediate (sympathetic
nervous system – adrenaline and noradrenaline) fight
or flight response with elevated heart rate, blood
pressure and blood glucose. Another is the
extensively studied hypothalamic-pituitary-adrenal
axis (HPA), a hormonal negative feed-back loop
within the brain and between the brain and the
adrenal glands, which produce cortisol as one of the
hormones in the loop. Cortisol has been especially
studied as it is obtainable from saliva and urine (and
therefore not requiring a needle prick). Cortisol, as
well as some of the other hormones in the HPA axis,
is harmful to the brain in excess. For example, it
slows down myelination (see Brain development

above) and affects adversely areas in the brain
concerned with memory (hippocampus).

Excessive stress also decreases vasopressin &
Oxytocin, which are concerned with social bonding
and attachment and adversely affects the brain area
(pre-frontal cortex) concerned with executive
function – the regulation of purposeful behaviour.

Interestingly, children who have a secure attachment
have a lower HPA axis reactivity to stress.

Gene-environment interactions
It is clear that not all children experiencing the same
early maltreatment are affected equally. One reason
for this is the contribution of genetic vulnerability to
adversity. There is now evidence that some genes
render children particularly vulnerable to the effects
of maltreatment, while children without the
particular genes are less affected.

Resilience
Resilience is not an attribute or trait, nor synonymous
with social competence or good mental health.
Children are resilient in relation to specific adversity.
Resilience may be expressed by a coping response or
may depend on factors following the adversity such
as a change in caregiving.

Conclusions
Maltreatment affects brain structure and early
development by a number of different mechanisms.
The effects may be ameliorated by later changes in
caregiving or by treatment of the child, but effects
may endure. There is a need to intervene early in the
protection of young children from maltreatment, as
it is not usually possible to predict whether a
particular child may be resilient to the effects of
maltreatment.

Covent Garden Family Law (formerly Lynch and Co) is

pleased to announce that leading childcare practitioner

Alison Burt has joined the firm as a partner to head our

Public Law Department. Full details of the firm can be

found at www.cgfamilylaw.co.uk
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Caroline Little and Piers Pressdee

The National Family Justice Board was formed in
early 2009 “to scrutinise and drive forward further
improvements in both public and private family law
with children’s welfare being their paramount
concern”. It succeeded the Ministerial Group on Care
Proceedings, whose remit was solely limited to the
public law sphere. The Board’s membership includes
ministers from the MoJ and the DCSF, and the
President of the Family Division. Doubtless reflecting
its specific focus on children law and its cross-
professional membership, the ALC is the practitioner
representative on the Board, with both co-chairs
ordinarily in attendance at its meetings.

The following paper was prepared by the ALC’s co-
chairs for the Board meeting that took place on 26th

October 2009. Its central theme was the value of
collaborative working. We had just become aware of
the outcome of the big LSC fees consultation, an
outcome undeniably improved by the collaborative
working that had characterised its latter stages. But
next on the horizon were the threat to section 41
Children Act 1989 and the proposals for greater
media access to the family courts – issues that were
coming to the fore in an entirely non-collaborative
way. In the case of both those issues, we also
wanted to set out our stall in a very clear way that
would provide a touchstone for the future. And, in
the case of Cafcass, we have recently drawn on what
we wrote in presenting our views to the President on
the continuation of his Interim Guidance, particularly
in warning against any attempt by Cafcass to plan
on its short-term working methods becoming
permanent.

PAPER FOR THE NATIONAL FAMILY
JUSTICE BOARD

MEETING ON 26TH OCTOBER 2009

Introduction
1. The Association of Lawyers for Children has
prepared this short paper to brief fellow Board
members on three issues currently of great concern
to practitioners within the family justice system. It
addresses in turn:

• family legal aid, by particular reference to the
outcome of the consultation launched in
December �008, signalled by Lord Bach’s
announcement of �1st October �009;

• Cafcass, with particular regard to the
intended amendment to section 41 Children
Act 1989; and

• media access to the family courts, with
particular regard to the further changes
planned to be included within the
forthcoming Schools and Safeguarding
Children Bill.

Family Legal Aid
�. Following Lord Bach’s announcement on �1st

October �009, the Association of Lawyers for
Children issued the following press release, which
we note has been extensively quoted within the legal
media:

ALC COMMENT ON FAMILY LEGAL AID
ANNOUNCEMENT

The Government today announced the outcome
of the Legal Services Commission Consultation
on Family Legal Aid Funding From 2010, which
was launched in December 2008. The
consultation principally concerned the
Government’s proposals for a new payment
scheme for solicitors and barristers undertaking
advocacy in family legal aid cases.

The Government’s original proposals were heavily
criticised by family lawyers and judges who
warned that they would lead to parents and
children in complex cases being badly
represented or not even represented at all. But
the scheme has been radically restructured and
revised following in particular extensive input
from the leading practitioner groups and
intervention by the President of the Family
Division.

The Government’s announcement was broadly
welcomed by the Association of Lawyers of
Children, one of the practitioner groups involved
in improving the scheme. �9

Cafcass, Media Access and Legal Aid

Cafcass, Media Access and
Legal Aid:
The ALC Paper for The National Family Justice Board
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ALC co-chair, Piers Pressdee, commented:

“The priority for family legal aid must be child
protection. These are complex, demanding
cases, involving the highest of stakes, and
requiring a high level of expertise to conduct
properly. We welcome the Government’s
recognition of that priority and reality,
together with the significant improvements
to the scheme that have now been made.
While we still have concerns about some
elements of it, the scheme now proposed is
immeasurably better, fairer and more
practice-reflective than that originally devised.
That shows the benefits of collaborative
working within the family justice system.”

3. As an association, children law is naturally our
paramount focus, and, whilst all children subject to
proceedings are important, perhaps inevitably
particular regard has to be had to those cases where
children are most at risk and where their needs and
voices are especially important – namely:

• public children law cases, which by their very
nature involve decisions about children of the
greatest magnitude; and

• on the private law side, those cases involving
allegations of serious harm and those where
the child is a party.

4. The Government has unveiled two schemes, of
which the scheme dealing with non-advocacy work
within the private law sphere (ie private children law,
ancillary relief, and domestic violence) makes, in
terms of the figures, pretty grim reading. The
negative reaction in particular of Resolution to that
scheme, and its warnings of firms leaving legal aid
practice and access to justice being denied, are, in
our view, well-founded and warrant serious
consideration.

5. The advocacy scheme (covering public and
private children law, ancillary relief, and domestic
violence) is, however, and in so many respects, an
enormous improvement on that which was first
mooted – and especially so in the priority areas
identified above. And we felt it only right that we
acknowledged that publicly, and right too that we
highlighted the process that has got us to this point.

6. All that is good within the family justice system
has been created collaboratively, by working
together to harness the skills and expertise of the
many and across disciplines. The Children Act 1989
is a shining example of that process, and the
National Family Justice Board is built on the same
foundations. And it has been the process of sensible

and respectful collaborative working which has
turned an advocacy scheme that was unworkable
into one which, certainly in the cases where the
need for legal aid is perhaps greatest, may properly
be viewed as viable.

7. Having espoused the benefits of collaborative
working, and by implication alluded to the dangers
of decisions being taken otherwise, we now turn to
consider the issues of Cafcass and media access to
the family courts.

Cafcass and Section 41 Children Act
1989
8. We have recently been advised that a proposed
amendment to section 41 Children Act 1989 is to be
included within the forthcoming Schools and
Safeguarding Children Bill, without any proper
debate, let alone formal consultation, as to the
merits of such a step.

9. Section 41 places a responsibility upon the court
to appoint a named Guardian to represent the
interests of the child at the centre of care and related
proceedings. The independent assessment of the
child’s situation carried out by the Guardian, working
in tandem with the child’s solicitor, provides the
court with continuity of oversight of the case,
unbiased information, and the independent view
needed in order to make the best possible decision
about the welfare of each child. Such independence
and continuity are much valued by the family court,
and are critical in ensuring that proceedings are
focused and child-centred. Take that independence
and continuity away, and proceedings will inevitably
be longer and costlier, and the decision-making
within them poorer and less consistent.

10. If section 41 is to be amended so as to replace
the appointment of a named (and therefore single)
Children’s Guardian in such proceedings with the
appointment of Cafcass as a corporate entity, that is
a fundamental alteration to the tenets of the
Children Act 1989 which will have far-reaching
consequences for the child’s rights to effective
representation and to an equality of arms under
Article 6 ECHR and Article 1� UNCRC. It also creates
a significant shift in the role of the children’s solicitor
which has not been properly canvassed and
considered.

11. Any such change is in any event inappropriate at
a time when Cafcass is under extreme pressure and
is struggling with backlogs in both public and private
law proceedings. In July �009, the President of the
Family Division published Interim Guidance to
address these problems. Cafcass is a co-signatory to
that Guidance. The President stressed that the
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changes, which include the widespread use of advice
systems and the absence of continuity of Guardian,
would be temporary and will be reviewed by him in
April �010. In those circumstances, it would be
manifestly premature to amend an important piece
of primary legislation for children before the
President has had a chance to review the impact of
the interim arrangements on the children and
proceedings concerned.

1�. We need to be frank. There is now throughout
the family justice system – among children’s
solicitors, barristers, judges and Cafcass’s own front-
line staff – deep and widespread concern about the
Service. The concern far exceeds the anxieties about
excessive workloads and delayed appointments. It
extends to a management structure, which leaves
many front-line practitioners feeling demoralised,
marginalised and undervalued, and to the direction
being planned for the Service.

13. Cafcass is a creature of statute. Section 1�
Criminal Justice and Court Services Act �000 defines
the principal functions of the Service as being, “in
respect of family proceedings in which the welfare of
children is or may be in question”, to:

(a) safeguard and promote the welfare of the
children,

(b) give advice to any court about any
application made to it in such proceedings,

(c) make provision for the children to be
represented in such proceedings,

(d) provide information, advice and other
support for the children and their families.

14. No one function is given priority over the other,
and it is not for Cafcass alone, or even Ofsted, to
construe and prioritise one function to the detriment
of others, let alone redraw the distinctions and
prioritisations of the Children Act 1989 itself. In the
context of Cafcass’s seeming determination to turn
itself into some front-line supra children’s
safeguarding service, the distinction that lies at the
heart of the Children Act 1989 between specified
proceedings (in which the child is ordinarily
represented and where the Guardian has a specific
statutory safeguarding role) and non-specified
proceedings needs to be kept firmly in mind, as do
the obligations inherent in Article 6 ECHR and Article
1� UNCRC.

15. We invite a proper and informed debate about
the role that Cafcass now has to play within the
family justice system, and in particular the extent to
which it can still deliver on its core functions and
duties under the Children Act 1989. It is utterly self-
evident that such a debate needs to take place
before any attempt to amend section 41 is made.

Media Access To The Family Courts
16. On 17th September �009, at short notice, the
ALC, together with representatives of the FLBA,
NAGALRO and the Family Justice Council, attended a
meeting at the Ministry of Justice to discuss the
Government’s next wave of proposals relating to
media access to family proceedings. There were no
agenda or working papers sent out in advance to
inform ourselves (and others attending on the
limited other days available) what those proposals
were, what had already been decided upon, and
what was still being considered. On arrival we were
told that this meeting was to be conducted on
Chatham House principles, and we were expected to
make comment as and when items were introduced
to us.

17. The irony was lost on nobody present that this
was supposedly an exercise in transparency.

18. Under the terms of the Cabinet Code on
Consultation, the changes contemplated plainly
ought to be subject to a proper consultation,
especially as they exceed the subject-matter of the
previous consultations on family court openness. The
fact that they have not been subject to proper
consultation, and are not intended to be, makes it
inevitable that this process will be challenged.

19. The proposals in themselves appear rushed and
ill-considered and display a very limited
understanding of the workings of the family court.
Their application will, in our view, inexorably lead to
excessive delays in proceedings and significantly
increase the cost of the same.

�0. Our greatest concerns, however, relate to the
impact on children. The timetable does not allow for
a proper impact assessment of the effects on
children or attempt to ascertain their views. This is
alarming in that these proposals have the clear
potential to cause enormous harm to children who
are or have been subject to family proceedings about
them. And the risks are not limited to the damaging
consequences of identification, which these
proposals are bound to increase. The concepts of
candour and confidentiality lie at the heart of the
family justice system, are particularly important in
cases involving allegations of the most serious abuse,
and ought never to be compromised.

�1. Research published by the Ministry of Justice in
early �008 (conducted by Professor Judith Masson)
showed that most families had been known to
Children’s Services Departments before proceedings,
and in nearly half of the cases for five years or more.
In the majority of these cases there had been active
social work leading up to the application. Consider
at what point a school teacher should have to
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second-guess potential proceedings and tell a child
about to disclose familial sexual abuse that what
they say may end up in the local paper. This utterly
foreseeable example shows the extent to which the
concepts of candour and confidentiality will be
jeopardised.

��. And for what benefit? The first stated rationale
for the change in direction signalled by the
December �008 Family Justice in View document
was that media access would improve alleged failing
confidence in family courts. All of six months down
the line post-implementation, where is the evidence
that it has or, more pertinently, that the media want
to achieve that outcome? Indeed, where is there any
review of how the media has performed under this
new regime?

�3. One of so many difficulties in this process is that
there is a complete mismatch between what is
expected of the media in this context and what the
media itself wants to achieve.

�4. If public confidence is to rise, then reporting has
to be both balanced and wholly accurate. What we
have seen over the last six months has, in our view,
been neither.

�5. In the course of the last few months, the media
will have come across countless examples of good
practice. Yet how much of that have we seen
reported? Good practice sadly does not make good
news. Miscarriages of justice, or (perhaps we should
say) alleged miscarriages of justice, do. And so, in a
classic example of the law of unintended returns, the
reforms will have exacerbated that which they
sought to diminish.

�6. As for accuracy, we have detected in the reports
that we have read no real understanding of, for

example, the difference between different sorts of
proceedings (care, placement, adoption), the two-
stage process in care proceedings, the family court’s
different approach to the evidence and standard of
proof, the role of the Children’s Guardian and the
concept of the jointly instructed expert. None of
that is consequent on an absence of access to the
case papers or on an inability to report the
substance of proceedings. It is simply due to a
lack of willingness to understand the basics of the
system upon which the journalist seeks to write in
judgement – basics that they could easily pick up
if they troubled to read a decent family law
textbook or, better still, familiarised themselves
with the published family law reports readily
available.

�7. Much of what is being proposed is being hung
on the hook of “what’s good for the youth court is
good for the family court”. We struggle to think of a
less appropriate justification. The youth court deals
with past specific events The family court involves a
dynamic and creative process accounting for past
events but also planning with meticulous care for the
future. The youth court often still has to punish
children. The family court always seeks to protect
them. The youth court on the whole deals with
minor offending. The family court deals with life-
changing events for children and, sadly all too often,
with some of the most grotesque abuse of the
vulnerable. The difference in the volume of paper
involved in each jurisdiction and the level of expertise
required to understand them also could not be
greater.

�8. A detailed critique of what is proposed must
await the formal consultation, which, given the need
to protect children’s safety and the value of the
collaborative process, must surely now precede any
attempt to legislate further in this area.
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Forced Marriage

Forced marriage is an appalling and indefensible
practice. It is an abuse of human rights and a form
of domestic violence and (when minors are involved)
child abuse. For those involved it can be nothing
short of a nightmare; victims can be of any age,
either gender, many are beaten, blackmailed and
raped on their wedding night.

In the run up to the first anniversary of the Forced
Marriage (Civil Protection) Act �007, the Ministry of
Justice has provided an overview of developments in
this policy area along with an update from the
Forced Marriage Unit (FMU) on its work.

The FM (CP) Act was implemented on �5 November
�008. The Act provides for individuals and third
parties to apply for protection to prevent a forced
marriage taking place or to instigate steps to recover
a person if the marriage has already taken place. A
Power of Arrest may be attached to the order.

Typical provisions of a Forced Marriage Protection
Order (FMPO) include:

• preventing a respondent or respondents from
removing the Person to Be Protected (PTBP)
from the jurisdiction of the court; applying
for a new passport for the PTBP and/or
surrendering the PTBP passport;

• forbidding a respondent or respondents from
entering into any arrangements for marriage
of the PTBP in or out of the jurisdiction; and

• forbidding a respondent or respondents from
threatening, intimidating, harassing or using
force against the PTBP.

The High court and the following specified county
courts may make a Forced Marriage Protection
Order:

• the Principal Registry of the Family Division;
• Birmingham Family Courts;
• Blackburn County Court;
• Bradford County Court;
• Bristol County Court;
• Cardiff Civil Justice Centre;
• Derby County Court;

• Leeds Combined Court;
• Leicester County Court;
• Luton County Court;
• Manchester County Court;
• Middlesbrough County Court at Teesside;
• Newcastle County Court;
• Romford County Court; and
• Willesden County Court.

Since implementation last November and up to the
end of September �009, 7� FMPOs have been
recorded across most of the 15 courts designated to
hear applications. This has exceeded the projection
of 50 orders being made in a year.

From 01 November �009, Local Authorities will be
designated as ‘relevant third parties’ under the Act
and they will no longer need to apply for leave to
make an application on behalf of a PTBP. Guidance
for Local Authorities has been drafted and will be
made available on line.

Recently the Ministry of Justice has met with people
who are using the Act to find out how its provisions
have been implemented and to identify any
problems with the process as well as good practice
that can be shared nationally. A paper setting out
the findings from this work will be issued to coincide
with the first anniversary of implementation on �5
November �009 and this will also be made available
on line.

A number of voluntary sector services in 11 of the 15
areas have signed up to the FMPO-IDVA Support
Pilot. The services will be in a key position to assist
applicants in liaison with statutory agencies or
solicitors or support them in any way they can
outside of the court process. The pilot is running
from 01 September �009 to �8 February �010 with
findings to be published by the end of March �010.
Services have been asked to provided monthly
feedback on the cases they are engaged with and
this will provide information on what support is
required by victims and also help to inform the case
as to whether or not the voluntary sector should be
made a Relevant Third Party. The services taking part
are:
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• ADVANCE covering Willesden
• Victim Support Havering covering Romford
• My Sister’s Place covering Middlesbrough at

Teeside
• Karma Nirvana covering Newcastle upon Tyne
• Blackburn Darwen and District Womens Aid

covering Blackburn
• Manchester IDVA Service covering

Manchester
• Domestic & Sexual Violence Unit covering

Derby
• Birmingham and Solihull Women’s Aid

covering Birmingham
• Staying Put covering Bradford
• Next Link covering Bristol
• Womens Safety Unit covering Cardiff

The Forced Marriage Unit (FMU) plays a key role in
almost all cases where the PTBP is at risk of being
taken abroad or has already been taken abroad. The
FMU leads on policy on forced marriage across
government and speaks at around 90 events a year
to raise awareness and understanding of forced
marriage across the country. The FMU also runs a
public helpline (0�07 008 0151) and can provide
information and support to victims, concerned
individuals and professionals handling cases of
forced marriage.

Some courts which are designated to hear FMPO
applications have included in their template order a
provision to disclose the order to the FCO (under
which the FMU operates). In these circumstances,
and especially where the FMU is being asked to take
action in relation to a person taken abroad,
practitioners are strongly encouraged to notify the
Unit in advance that such an order is being sought.

In �008 over 1,600 incidences of suspected forced
marriage were reported to the FMU by individuals,
non governmental organisations and other agencies.
Of these suspected cases the FMU directly intervened
to help victims in 4�0 cases. This included overseas
assistance and support to reluctant sponsors in
immigration cases.

In July �009, the FMU issued new guidelines for
frontline professionals (such as teachers, police
officers, social and health care professionals and
housing officers) to help them to work more closely
together to better identify and protect children and
adults at risk of forced marriage. These are available
in hard copy from the FMU or an electronic copy can
be downloaded from www.fco.gov.uk/
forcedmarriage. These practice guidelines have been
designed to provide step-by-step advice to frontline
workers and have been produced to complement
the statutory guidance, (which came into force with
the launch of the Forced Marriage (Civil Protection)
Act in November �008), which sets out the broader
strategic responsibilities of Chief Executives and
senior managers in tackling forced marriage locally.

For further information from the Ministry of
Justice please contact Jan Salihi:
jan.salihi@justice.gsi.gov.uk
020 3334 3109

The Forced Marriage Unit runs a public helpline: 0�0
7008 0151 between 9am-5pm Monday to Friday or
email fmu@fco.gov.uk . Practitioners handling forced
marriage cases can also call the FMU for advice and
support.

Note from the Editor

The Voice of the Child subcommittee of the Family Justice
Council has prepared guidance for judges about seeing children
in proceedings and a CD, which supports the guidance. The
guidance is approved by the Family Justice Council and the
President and will be ready for use shortly.
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Public Consultation On The Draft
Statutory Guidance
“Working Together To Safeguard Children, 2010”

Response of the Association of
Lawyers for Children

10 February 2010

A. Introduction
The ALC welcomes this draft amended Guidance as
part of the Government’s overall response to Lord
Laming’s �008 Progress Report. We also welcome
the extent to which Government has accepted and
committed to implement the 58 recommendations
from Lord Laming. This amended Guidance is
intended to constitute the Government’s response to
a number of those recommendations, as set out in
the consultation paper. We are concerned that the
inclusion of these matters in the Guidance, while
welcome, must be seen as the beginning and not
the end of the process of responding to the
important matters raised by Lord Laming. It is
essential that implementation of these changes is the
subject of sufficient resourcing, training and
monitoring to ensure that change really happens.

This draft modifies, but does not structurally alter,
the �006 version of Working Together. The
consultation in relation to the �005 draft was rather
more wide-ranging than this consultation, because it
involved a more fundamental rewrite. In responding
in detail to this consultation, the ALC has confined
its response to those matters that are specifically
raised. However, we would reiterate the various
matters of general relevance that we set out in our
October �005 response to the earlier draft. For
example, at that time, we drew attention to the
absence of reference to Human Rights in the draft.
In �005, we said that “the [Human Rights Act 1998]
is critical to the legislative baseline and has been
referred to frequently in judgments criticising the
work of Local Authorities and their partner agencies
and setting appropriate standards for safeguarding
work”. In particular, we drew attention to the
importance for Local Authorities and other agencies
of ensuring compliance with the “procedural”
aspects of Article 8 rights, for example in relation to
the conduct of crucial meetings. We also drew
attention to the different approaches taken to
involving children and young people in the looked

after planning process as contrasted with the
safeguarding/child protection process.

We acknowledge that the scope of the present
consultation is more limited than the �005
predecessor, both in scope and in timescales. We
therefore do not propose to revisit all the broader
policy issues that we raised earlier. However, they
remain a concern to us and the fact that this
response is necessarily more tightly focused does not
mean that we resile from any of them.

We now turn to deal with the specific questions
asked in the consultation document:-

1(a) Does Chapter 2 sufficiently capture the
wide range of partners who share responsibility
for safeguarding and promoting the welfare of
children?

The document has an understandable focus on Local
Authorities and their statutory partners, but we
believe that, without diminishing the importance of
the statutory role, more should be said about the
role in safeguarding of the large number of third
sector agencies. There is description of what these
agencies do, but it is not always clear how that
relates to their safeguarding duties. The increasing
emphasis on commissioning as opposed to direct
provision by statutory agencies, combined with the
more generalised growth of the third sector, means
that this issue is growing in importance. Also, third
sector providers are frequently working in closer
contact with young people than is sometimes the
case with statutory agencies. We would like to see
more in the document about how third sector
organisations are expected to work alongside
statutory agencies in safeguarding.

There is a brief mention in Chapter � of the role of
Civil Court proceedings in safeguarding. Although
most safeguarding cases do not end up in Court, the
availability of Court processes and orders is a vital
part of the system, in that it both underpins and sets
limits to the concept of working in partnership with
parents. It is important for partner agencies to
understand how Court proceedings fit into the
overall process. The same applies to the pre

ALC Newsletter Text Issue 46.ind35 35 09/04/2010 11:00:16



36

Association of Lawyers for Children Spring 2010 Issue 46

proceedings steps introduced in �008 by the Public
Law Outline and by the revised Volume 1 Guidance.
Our members report that there are occasions when
staff of safeguarding partner agencies have, for
example, pressed the Local Authority to start
proceedings in situations where the preliminary steps
of the Public Law Outline have not been followed. In
the current risk averse climate, there is a risk that
Local Authorities will respond to such pressure by
starting proceedings prematurely. Clearer
information for partner agencies as to the role and
the correct place of Court proceedings in the
safeguarding system would help to alleviate this.
There should also be more information about the
roles and responsibilities of agencies in relation to
Court proceedings, for example in connection with
the disclosure of information. One example is in
relation to general practitioner practices, which have
a high degree of independence within the health
economy. When asked for information, or for
assistance with steps such as drug testing or referral
to specialist agencies, GP practices are often unsure
of their responsibilities and concerned about the
financial implications of fulfilling. This makes it more
difficult to use Court proceedings as part of the
safeguarding process. We acknowledge that Court
proceedings have not been addressed in any depth
in previous editions of Working Together, but there is
a gap in the Guidance available to agencies. In
particular, the Ministry of Justice, for example
through its care proceedings programme, has issued
copious guidance to Courts, Local Authorities and
the legal profession in relation to what happens
when Court proceedings start. They have however
issued little if any guidance to other agencies.
Conversely, DCSF has issued pre proceedings
guidance to Local Authorities in the form of new
Volume 1 Regulations and Guidance. There is a gap
however in respect of the relationship between
Court proceedings and other agencies, which
appears to fall outside both sets of guidance.
Working Together, which is a well-known and widely
respected multi disciplinary source of information,
would provide a suitable platform to fill that gap.

The section on the relationship between the roles of
the Police and the CPS is not sufficiently clear. For
example, the responsibility for deciding as to charge,
which now lies with the CPS rather than the Police,
is not made clear. Also there is reference to the CPS
always being responsible for determining what
information should be shared with other agencies,
whereas our understanding is that this does not
apply pre charge, when the decision is the
responsibility of the Police.

We welcome the introduction of guidance on
information sharing, but would wish to see more of
this, given that it is a source of anxiety for
professionals and the practice is often inconsistent

between areas. There is reference to the cross
Government guidance on information sharing, but it
would still be helpful to have some guidance here as
to how that document applies to safeguarding and,
in particular to the different bases of intervention (i.
e. Section 17 or Section 47). There is still a
widespread belief that information sharing without
consent could only happen in the context of Section
47. It would be useful for there to be a clearer
statement that the public interest may make
information sharing appropriate even when the
Section 47 threshold has not been reached.

Paragraph �.35 is potentially misleading. Registered
social landlords (RSLs) have been grouped under the
heading of “Other Local Authority Roles”, whereas,
as the Guidance states, they are independent
organisations which may or may not have a link with
a Local Authority.

In paragraph �.36 the “six diversity groups” should
be explained.

In paragraph �.37, the citation for the Southwark
case should be given.

In paragraph �.45, we are not sure why the words
“and parents under stress” have been omitted from
the ninth bullet point. They appeared in the �006
version. We would be concerned if this is intended
to imply a reduced focus on the importance of
providing help to families at an early stage. In the
same paragraph we welcome the addition of a
reference to the links to adult domestic abuse and
child abuse. Our members’ daily experiences tell
them that this is a large and growing element of
safeguarding work. This is supported by the research
of Brophy.1, which shows domestic abuse is a factor
in up to 50% of those cases that result in Court
proceedings.

The addition to paragraph �.106 of a reference to
emotional wellbeing as an “essential component” of
effective safeguarding is welcome. Our members
regularly deal with young people who do not have
an identifiable mental disorder, but bear the
emotional scars of years of abuse or neglect. It is all
too common for agencies to address physical
safeguarding issues, and possibly formal mental
health issues, without addressing the child’s broader
emotional needs. We see the result of this when we
represent parents, who were themselves abused or
neglected and may have been in care, and are now
experiencing the removal of their own children. Very
often, these young adults have never been helped to
recover from the effects of their adverse early
experiences.

1 Brophy, J (�006) Research Review: Child Care Proceedings
under the Children Act 1989 DCA Research Series 5/06

ALC Newsletter Text Issue 46.ind36 36 09/04/2010 11:00:16



Association of Lawyers for Children Spring 2010 Issue 46

37

We welcome the increased clarity and role of the
different types of secure accommodation (young
offenders institutions, secure training centre, secure
children’s home). However, the age limits specified in
paragraph �.154 are misleading, in that they refer to
the approach taken in criminal justice cases. There is
more flexibility around the suitability of secure
accommodation for different age and gender groups
where secure accommodation is used on welfare
grounds.

In paragraph �.16�, the UK Border Agency should
have its own heading.

Question 2. Does chapter 3 clearly set out the
LSCBs responsibilities to improve the outcomes
of children?

The final bullet point in paragraph 3.6 should be
stronger than it is in relation to the importance of
protecting the core functions. Our members have
experience of LSCBs that have focussed
inappropriately on lower levels of intervention and
family support and on the other Every Child Matters
outcomes, causing them to lose focus on the core
business. This is more likely to happen where the
Director of Children’s Services is also the chair of the
LSCB and we therefore welcome the requirement to
appoint an independent chair.

We are pleased to note the inclusion of “a safe
environment free from violence” in the definition of
safeguarding in paragraph 3.8.

Question 3. Is the guidance clear enough on the
responsibilities of LSCBs and partner agencies in
relation to agreeing local thresholds for making
referrals to children’s social care services?

Paragraph 3.19 – Our members have dealt with
cases where there has been confusion as to what
constitutes a referral to Children’s Social Care. In
some cases, a professional from a partner agency will
wish to make Children’s Social Care aware of a
concern, but are not requesting that any particular
action is taken. This places social care staff in a
difficult position, as they cannot simply ignore
information that a child may be at risk, but may not
have been given sufficient information to enable
them to take action. It would be helpful to set out
more clearly how a referral should be made. Another
issue relates to the desire of some professional
referrers to withhold their details from the family.
This is rarely appropriate, so the Guidance should
explain when it would be appropriate to accept an
anonymous referral and/or withhold the name of the
referrer.

Paragraph 3.�1 is too diffident. We believe that it
should say that a document setting out clear
thresholds, which if possible have been agreed
between agencies, is a prerequisite for ensuring that
appropriate referrals are made.

Question 4. Is the relationship between the
LSCB and the Children’s Trust Board clear?

While we have some members who work for local
authorities, most of our members are not closely
involved in the work of LSCBs and Trust Boards.
However, we wholeheartedly support the measures
designed to enhance the ability of the LSCB to
challenge the safeguarding aspects of the work of
the Trust. To that end, we welcome the requirement
for the two bodies to have different chairs.

Question 5. Are the expectations concerning
the LSCB annual report clear?

The requirements are clear, subject to two
comments:
1. There should be a requirement for the report to
identify what needs to be done to remedy any
deficiencies identified in the report, by whom and by
when.
�. A report that meets these criteria is going to be a
major piece of work, which will need to be properly
resourced. We are concerned that it will simply be
added to the existing heavy workloads of LSCB
managers and will either be done superficially or, if
done properly, will divert them from other work.

Question 6. Are the expectations regarding the
appointment of lay members to the LSCB clear?

Yes, but we would like to see more guidance as to
what LSCBs should look for when they recruit lay
members. Are they to be drawn from the local
“great and good”, which could be inferred from the
reference to promoting stronger public engagement?
Or should LSCBs follow the practice of adoption
panels and look for people with direct experience of
the system, who will provide a source of challenge to
the work of the Board? This could include a parent
who has been involved in the safeguarding system
and/or a young adult who was involved in the
system as a child.

Question 7a) Are the respective roles and
responsibilities of employers, Children’s Trusts
and LSCBs in respect of staff training set out
clearly enough?

We have no particular comment to make, as this is
outside the remit of this Association.

ALC Newsletter Text Issue 46.ind37 37 09/04/2010 11:00:17



38

Association of Lawyers for Children Spring 2010 Issue 46

Question 7(b). Would it be helpful to have more
detail which sets out the generic elements of
effective supervision for all types of
practitioners?

We would like to see a reference to the need to
devote sufficient time to supervision and for the
amount of time spent to reflect the experience of
the person being supervised. This needs to take into
account their general experience, their specific
experience in relation to safeguarding and,
increasingly relevant, their experience of working in
the UK.

Question 8. Is the focus on understanding what
the child’s daily life experiences and wishes and
feelings are when undertaking an assessment
of a child in need and intervening, including
where they are suspected to be suffering
significant harm, strong enough?

We would like to see reference to the need for these
assessments to be conducted in a spirit of what Lord
Laming termed “respectful unbelief” and the
dangers of what Dingwall et al� termed:

• ‘the rule of optimism’ (a desire to find the
most positive explanation for what has
happened),

• ‘natural love’ (an assumption parents
invariably and naturally love their children)
and

• ‘cultural relativism’ (a tendency to apply
elastic norms and standards about care of
children and family life linked to perceived
cultural differences, especially where the
worker does not truly understand the
relevant culture).

We would also add a references to the “start-again
syndrome” identified in the biennial reviews of
serious case reviews3 and to the danger of workers
becoming desensitised to chronic neglect and “living
with” levels of harm that ought to be seen as
unacceptable..

Lawyers, Children’s Guardians and judges frequently
express concern at the amount of delay and drift in
many safeguarding cases. These professionals see
the cases only when they do eventually reach court,
when the child’s prospects have been permanently
damaged. Some or all of these factors are invariably

� Dingwall, R., Eekalaar, J. and Murray, T. (1983) The
protection of children: state, intervention and family life,
Oxford: Blackwell.
3 Brandon, M., Belderson, P., Warren, C., Howe, D.,
Gardner, R., Dodsworth, J. and Black, J. (�008) Analysing
child deaths and serious injury through abuse and neglect:
what can we learn? A biennial analysis of serious case
reviews �003–�005, London: DCSF.

present in these cases.
Paragraph 5.39 – there should be a requirement that
the child is always seen alone, unless there are
exceptional circumstances that make this
inappropriate. The proposed wording – “when
appropriate” – is too weak. The worker should also
see all of the child’s accommodation, not just the
room(s) that the family wish them to see.

We welcome the expectation that children’s views
will be listened to. We often find, however, that a
professional listens carefully to the child, but the
actual decision is made by a manager or a panel who
have not seen the child. It is difficult for a young
person to know whether, and if so to what extent,
their views have actually been taken into account in
reaching the decision. Professionals need to ensure
that their young service users are not merely heard,
but are able to influence decision-making. This
extends to explaining why a decision has been taken
that does not reflect the child’s views.

In paragraph 5.40, there should be a reference to
the need to obtain an independent interpreter where
the worker and the child do not share fluency in a
common language and the inappropriateness of
relying on family members to interpret.

Question 9. Is the guidance on when to make a
referral to Children’s Social Care services clear?

We would like to see stronger encouragement to
LSCBs to have specific thresholds documents that are
available to all professionals and, if possible, are
agreed between the relevant agencies. We would
also like clarity on the circumstances in which it is,
and in which it is not, appropriate to complete the
Common Assessment Framework before making a
referral.

Question 10. Do you agree with the proposal in
Chapter 5 at 5.37 that an initial assessment,
where one is undertaken, should be completed
within a maximum of ten working days of the
date of referral (this is a suggested change from
the previous 7 day timeframe)?

We do not understand the rationale and/or evidence
base for this proposal. If it is based upon a
widespread failure by agencies to adhere to the
existing timescale, then we would say that the
solution is to work with agencies to rectify the
problem, not to move the goalposts. On the other
hand, we understand that there is some evidence
that, if more time were allowed for the initial
assessment, there are some cases where this would
allow for a more thorough initial assessment and
avoid the need to move to a core assessment. If that
is the rationale, then we have no objection in
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principle. We are, however, concerned that the new
maximum period would become the norm, causing
delay in those cases where the assessment could be
completed more quickly.

Question 11. For looked after children, who are
also the subject of a child protection plan, do
you agree that the child protection plan should
form part of the looked after child’s overarching
care plan?

We agree that the two plans should be integrated to
some degree, but we are concerned that the draft
suggests that the looked-after reviewing system
replaces the multi-agency safeguarding system. This
is not the same as integrating the two. The two
systems are very different, in relation to their
objectives and the personnel and agencies involved.
For example, paragraph 5.14� can be read as stating
that a looked after review can decide to discontinue
a child protection plan. What should happen is that,
if the review considers that a plan is no longer
required, a review child protection conference, which
has a wider membership, should be called. In reality,
it is likely that the two meetings will take place on
the same day.

It is difficult to respond more fully to this proposal
until the wording has been amended in response to
the Care Planning Guidance. Footnote 71 says that
“Working Together will be amended to reflect the
new requirements”. The amendments that are likely
to be required are not purely a matter of form, but
have significant implications for some looked after
children. They should not be made without
consultation.

Question 12. This chapter provides references to
other guidance which is supplementary to
Working Together in respect of particular
groups of potentially vulnerable children and
categories of abuse. Do you have any
comments on this chapter?

Our only comment would relate to the section on
abuse of disabled children. We entirely agree with
everything that is said in that chapter. We would add
two comments:-

1. Local Authorities generally treat disabled children
as a specialist field, with specialist teams. Those
teams tend to work towards the care management
model and mindset, rather than an assessment and
safeguarding model. The various issues which are
identified above, for example, the assumption of
“natural love”, can be very strong among workers
whose vocation is to work with disabled children.
That can cause them to lose sight of valuable signs
of abuse. Given the evidence of the incidence of

abuse and neglect among disabled children is much
higher than elsewhere, this can be dangerous. We
would like to see emphasis that, where there are any
safeguarding concerns, assessments are undertaken
by or in conjunction with, a worker with
safeguarding expertise.

�. The Children Act describes that, when evaluating
the likelihood of “significant harm”, professionals
must have regard to what would be expected of a
similar child. Where a child is disabled, workers may
well have very low expectations of what a child
would be capable of developmentally. Their
expectations are often informed by the parents' self
report. Where a child is being abused or neglected,
that is an unreliable source of information. It is
important that workers are challenging in their
expectation of what a child can achieve, to enable
them to identify where abuse or neglect is
preventing the child achieving their potential.

Question 13. The paragraphs on the roles and
responsibilities of the CDOP now occur before
those on the Rapid Response Team. Does the
revised structure of the chapter work?

The previous structure was intuitive, in that rapid
response precedes the full CDOP process. However,
the rapid response is only a part of the child death
review process, and we agree that it is sensible for
the general description of the process to precede the
detailed discussion of one aspect of it. We therefore
support the change.

Question 14. Will the revised definition of
preventability assist CDOPs in making decisions
on whether a child’s death was preventable?

We understand the logic underpinning the definition
in paragraph 7.��, namely that the focus should be
on those factors which could be modified, rather
than those which are beyond the control of those
involved. However, while we would not disagree
with the definition, we think there should be some
examples of the kind of factors that a CDOP could
realistically consider. For example, if a death could
have been prevented had national policy been
different, should that be treated as a modifiable
factor (because national policy can be changed), or
non modifiable (because the local agencies that
contribute to the CDOP do not have the capacity to
change policy at national level)?

Question 15. Is the definition of “unexpected”
child deaths clear?

The letters “ie” in the first bullet point appear to be
superfluous. In the second bullet point the word
“collapse” implies that this procedure is confined to
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medical causes. Perhaps “collapse” or “incident”
would clarify that matters such as road traffic or
sporting accident would be classed as unexpected
deaths, even if the child did not die for more than �4
hours after the precipitating incident.

Question 16. Are the expectations regarding the
involvement of parents in the process clear?

The requirements about informing family members
and feeding back to them on the process are clear.
There is however only a cursory reference in
paragraph 7.8 to parents and family members having
significant information to contribute. We think there
should be more emphasis on that. In many cases, it
will be the family who saw the child in the period
leading up to the death and their information would
be particularly valuable. It should be made clearer
that family members are contributors to and not
merely recipients of the review process.

Question 17. Have you any suggestions about
additional research findings that could be
referred to in this chapter?

The Association of Lawyers for Children is not a
social care research body, and we do not believe that
there is anything that we can usefully contribute.

Question 18. Are there other aspects of working
with children and their families that you think
ought to be covered in this chapter?

In paragraphs 10.5 and 10.6, it refers to support,
advice and advocacy, we would like to see a
reference to the value in certain circumstances of
expert legal advice in assisting young people and
families in addressing problems. This should not be
confined to the small minority of cases where the
Public Law Outline is invoked. Legal advisers can
often help with issues such as housing, debt,
benefits entitlement, entitlement to disability services
etc. These are issues which often place already

vulnerable families under severe stress, making abuse
or neglect more likely. The early and appropriate use
of legal advice to help to address these problems
may well be a useful preventative strategy and
professionals should consider signposting families to
legal services where appropriate.

Question 19. Are there other groups of
potentially vulnerable children and categories
of abuse which you think should be mentioned
in this chapter specifically?

We would like to see reference to young people
joining the armed services, and in particular
guidance as to the role of civilian agencies, who may
have been working with a young person for some
time, in working with the young person following
enlistment. From paragraph 11.6 onwards, we think
that a distinction should be drawn between Local
Authority fostering of looked after children and
private fostering. The legal relationship in each of
these cases is completely different. The safeguards
for looked after children are much better developed
and subject to much greater scrutiny. The safeguards
for privately fostered children, while significantly
improved, remain relatively limited. Workers need to
be clear within which regime a child fits. Separating
the two in this guidance would help to achieve that.

Question 20A. Are there any other
arrangements for managing individuals who
pose a risk of harm to children which you think
ought to be mentioned in this chapter?

Question 20B. Do you have any comments on
the arrangements described in this chapter (eg
MAPPA, MARAC)?

These provisions are quite specialised and fall outside
our remit as an organisation of lawyers representing
children and we have no particular comment to
make.

All ALC responses can be found at www.alc.org.uk
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The Family Drug and Alcohol Court
evaluation project
Early learning from the Interim Report

Professor Judith Harwin
Brunel University

Background and introduction
In �008, a pilot family drug and alcohol court (FDAC)
opened at Wells Street Family Proceedings Court in
London. It is the only such court in the UK. FDAC is a
new approach to care proceedings, in cases where
parental substance misuse is a key element in the
local authority decision to bring proceedings. Initially
funded for three years by central government and
the three pilot authorities (Camden, Islington and
Westminster), FDAC has recently received new
central government support and it will now continue
until March �01� (DCSF �010).

Parental substance misuse is a factor in up to two-
thirds of all families going through care proceedings
(Harwin and Ryan �007). The new court, based on a
successful US model (Edwards and Ray, �005), aims
to address the treatment needs of parents so that
families can stay together and, if this is not possible,
to make swifter decisions to place children in
alternative permanent families. The national
evaluation of US family drug treatment courts on
which FDAC is based, reports their success in
meeting both these objectives (Worcel et al, �007
and �008).

In this article, we draw on the interim findings of an
independent evaluation of FDAC that is being
conducted by a team at Brunel University, sponsored
by the Nuffield Foundation and Home Office. We
highlight the progress made in the establishment of
FDAC in its first year of operation and identify some
of the key challenges that emerged. We conclude by
briefly considering next steps.

Method
The interim stage was carried out using an analysis
of child and parent file data; observation of the court
in operation; interviews with parents, judges and the
FDAC team; a focus group with children’s guardians;
informal feedback meetings with social workers and
lawyers and information from FDAC’s governing
groups.

A profile of the families entering FDAC in the
first year
Thirty-seven families with fifty-one children entered
FDAC in the first year. Twenty-three fathers were
parties to the proceedings and twenty-five cases
concerned single parents. Maternal substance misuse
was always the trigger to the proceedings but
eighteen of the twenty fathers for whom
information was available also misused illegal drugs
and alcohol. In ten cases, the children were living
with two misusing parents. A striking feature of the
cases was the lengthy history of maternal substance
misuse: twenty-seven mothers had misused for ten
years or more. Parental misuse of illegal drugs and
alcohol predominated. Crack cocaine, heroin,
cocaine, cannabis and alcohol were misused most
frequently. Although alcohol was misused by the
largest number of parents, only four cases involved
alcohol misuse alone.

Parents had many other psychosocial problems.
Unemployment, dependency on income support and
housing difficulties were widespread. Over half the
mothers had mental health problems (54%),
experience of domestic violence (65%), care (30%)
and criminal convictions (51%). 70% of the fathers
had criminal convictions. 44% of the families had
been known to children’s services for five years or
more but another group of cases, mostly involving
infants under the age of one, had been known to
children’s services for less than a year.

Young children predominated. 75% were aged
under five and of these, �6% were aged less than
one. �1% were born withdrawing from drugs.
Health, emotional and behavioural difficulties
affected just over a third of the children and
developmental delay was an issue for 14%. The
combined category of ‘neglect, physical harm and
emotional harm’ was the commonest reason for the
proceedings.

These were hard cases. FDAC’s ability to bring about
positive child and parent outcomes will be explored
in the final report when we shall compare FDAC
cases with s31 cases involving parental substance
misuse from two non FDAC inner London
authorities.
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We turn now to examine the central question of the
Interim Report. How far is FDAC developing a
distinctive approach that enables it to act as a
problem solving court, in line with the US model?
First, we summarise the features of the FDAC model.

The FDAC model
The feasibility study (Ryan et al, �006) undertaken
before FDAC was set up, outlined the new structures
and processes that would enable FDAC to develop as
a problem-solving court. The features of problem-
solving courts include non-traditional judicial roles in
court, the attempt to address the underlying
problems of the individual using the authority of the
court to promote compliance, regular case reviews
and individualised case planning

These features, listed below, show how FDAC court
and process differ from standard proceedings in
many crucial ways:

• two specialist district judges to manage the
proceedings

• frequent non-lawyer review hearings in which
the judges encourage and motivate parents
to engage with services

• a multi-disciplinary specialist team to advise
the court about parent progress and related
issues, assess and support the family, and link
them into relevant local services. The
emphasis is on direct work with parents and
children, not just assessment of their needs.
(The team is provided by the Tavistock and
Portman NHS Trust Foundation in partnership
with the children’s charity, Coram Family.)

• parent mentors (non-professionals) to provide
support to parents and act as positive role
models on the basis of their own life
experience, and

• a team of children’s guardians allocated to
FDAC cases.

Progress achieved in the first year
There were three main ways in which our sources
provide early indications that FDAC is developing a
distinctive ethos and operating as a problem-solving
court.

A high level of judicial scrutiny and continuity
Problem solving courts emphasise the importance of
judicial continuity and frequent case scrutiny in order
to motivate parents, whilst at the same time
reminding them of their responsibilities and
consequences of non-compliance. The fortnightly
non-lawyer review hearings were the main forum for
promoting direct interaction between judges and
parents. A striking finding was that in over three

quarters of the cases, both mothers and fathers
attended at least 75% of their review hearings. By
the end of the first year, parents were seeing the
same judge throughout. This is rare in standard care
proceedings.

Weekly court observations by the research team on a
small number of early cases showed that the judges
were taking on non-traditional roles. They were
attempting to address problems that fell outside
their normal remit, such as housing and financial
difficulties.

The FDAC team: quick assessments and links to
community services
The specialist multidisciplinary team provides swift
assessments and regular updates to court with the
first assessment made available to court within
three weeks of the first hearing. Parents are provided
with services from the FDAC team from the first
hearing. These include relapse prevention,
individualised counselling and regular drug and
alcohol counselling. Parents are swiftly linked to
support services to address the full array of their
problems, for example housing and income support.
Formal protocols have been developed with local
housing and domestic violence agencies. Finally, in
court the FDAC team are supporting parents while
maintaining the necessary impartiality. Interviews
suggested this difficult role was being effectively
managed.

A proactive approach to case management
The court is adopting a proactive approach to
decision-making, particularly focusing on the child’s
timescales. Most parents who exited FDAC did so
within the first five months of coming before the
court and in the majority of cases, the FDAC team, in
consultation with other partners initiated the
decision. In line with the experience of American
equivalent courts, positive engagement is associated
with a longer period in FDAC (never less than 6
months). Some parents make good progress with
their substance misuse but continue to need help
over parenting. These cases leave FDAC later but
move swiftly to an Issues Resolution Hearing and
final order.

Parental Support for FDAC
All but two parents took up the offer of FDAC and
all those who were interviewed said that they would
recommend it to other parents in care proceedings.
The role of the judge was highly valued as was the
support provided by the FDAC team.

Challenges faced in the first year
FDAC faced a number of challenges in its first year.
Of these, the most important are:
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Identification and selection of cases
The profile of cases was heavy end. Parental
difficulties were entrenched and wide-ranging. These
hard cases made the work of the court particularly
difficult and also raise questions about case
selection. It makes it difficult to judge FDAC’s ability
to deal with a wide spectrum of cases as had been
envisaged when FDAC was being planned. Local
authorities may need to review the way in which
cases are identified and selected for FDAC. As part
of this process, consideration should be given to
how to increase referrals for parental alcohol misuse.
The number of cases dealt with by FDAC in its first
year was also lower than anticipated. How far this
was related to the introduction of the Public Law
Outline is unclear and it may simply reflect the time
any new service takes to get established. The
demand for FDAC will need to be kept under review.

Intervening early through care proceedings
The timing of care proceedings is a critical issue but
often courts are seen as a last resort and this
pessimistic view can delay the start of court action.
One of the aims of FDAC envisaged in the feasibility
study was that the court would encourage local
authorities to start proceedings before difficulties
become so entrenched that positive change is
unlikely. There was no indication that this was
happening in the first year. The reasons are unclear.
The introduction of the PLO may have inhibited
authorities from starting proceedings early. The
partnership philosophy of the Children Act may also
have been a deterrent and similarly the
proportionality principle in the Human Rights Act
1998. It will be important to revisit this issue as it is
critical to the possibility of FDAC being able to
address parental substance misuse problems in a
timely way.

Mentors
The parent mentor programme is potentially a very
important ingredient of FDAC. Its purpose is to
provide parents with support from non-professionals
who can act as a role model because they have
experienced similar problems and have dealt with
them successfully. The aim is to have 15-�0 parent
mentors but the numbers were much lower in the
first year. A key lesson is that the process of
recruiting, training and supporting parent mentors
requires a long lead-in period.

The role of FDAC in coordinating local services
The ability of FDAC to link families swiftly into local
services is an important aspect of its work but it also
depends on the availability and capacity of local
services. The experience of the first year suggests
that community drug services are more available
than those for alcohol misuse. Residential services

are also in short supply and housing support has
proved a particular challenge, despite the protocols
with housing providers.

The contribution of FDAC to assessing
parenting
In the early days, there was some confusion amongst
guardians, lawyers and social workers about the
scope of the FDAC assessments and in particular
whether the remit includes assessment of parenting.
In the feasibility study, it had been envisaged that
parenting assessments would be carried out by the
local community services. Over the year FDAC
developed a two stage assessment model (stage 1
focuses on substance misuse and stage � on
parenting) and this has helped clarify the approach.
If parenting assessments are to be part of FDAC’s
remit, it carries resource implications both for FDAC
and for the local authority and raises wider questions
about the role of FDAC. There was general
agreement that the assessment of substance misuse
by FDAC was good. The regular drug and alcohol
testing carried out by FDAC was also valued.

Conclusions
The early indications suggest that FDAC is
developing a distinctive approach in line with its
overall objectives to help motivate and support
parents while keeping the child’s timescales at the
forefront of decision-making. Some of the challenges
reflect the fact that FDAC is a new and evolving
service. Others may indicate constraints that are
beyond FDAC’s control. The final report due later this
year will give some early indications of the capacity
of FDAC compared to standard court and service
delivery to bring about positive outcomes for
children and their parents.
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Ode from the Treasurer
Welcome to the ALC

But please remember it’s not for free,

We are here to inspire, teach and provoke,

But we can’t do anything if we are broke.

�010 is the start of the Teenies,

And the ALC is no place for meanies,

To my delight and delectable pleasure,

It’s my job to look after the treasure.

So we need your subs if we are to survive,

If you’re all by yourself, that’s 85,

If you’re part of a group, there’s a better rate,

So pay up now and don’t be late.

If you want to join us then that’s good too,

The more the merrier in what we do,

At the ALC it’s bright and sunny,

But please remember, give us your money!
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Around 350 of us returned to the Midland Hotel in
Manchester for November’s conference. The
highlight of Thursday evening was an innovative
and challenging presentation by NYAS Young
Peoples Advisory Group. We were challenged, in
particular, to reflect upon what, as young people, we
would expect from our lawyers. The value of this
was not confined to those who work directly with
young people – we all benefitted from the
opportunity to reflect on how the family justice
system appears through the eyes of its main
beneficiaries.

This year’s keynote speaker was a long-standing
friend of the ALC, Lord Justice Wall. It was refreshing
and encouraging to hear him tell us of the
importance of the senior judiciary “getting off the
bench” and making government aware of the effect
of its policies on children, in relation to issues
ranging from the changing role of Cafcass, through
the importance of properly funded specialist

representation and the implementation of full-cost
court fees, to transparency. Several of the topics
covered in the address, including s41 and
transparency, were developing rapidly in the
run-up to the Conference, making the judge’s
comments especially relevant and timely. He
concluded by describing the mood of the
Conference as …

“… a mixture of anger, pride and determination.
You are entitled to be angry at the way you have
been treated; you are justified in being proud of
what you have achieved. And above all you are
right to be determined to continue to represent
children and to fight their corner with and for
them.”

After the usual well-run and stimulating workshops
and plenary sessions, Friday concluded with a
plenary panel discussion on the current issues
affecting Cafcass, during which that combination of
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anger, pride and determination was much in
evidence, followed by the Conference dinner. No
one present will quickly forget Piers Pressdee’s
hilarious tribute to our outgoing Chair, Caroline
Little, complete with the now-traditional song.
Caroline has worked tirelessly for the Association
during her term as co-chair and it was good for us to
have this opportunity to show our appreciation for
all that she has done.

The conference concluded at lunchtime on Saturday,
after a morning of well-attended and thought-
provoking sessions. By then, we were left with
paradoxical feelings of being both tired and
reinvigorated. Added to the anger, pride and
determination that we clearly felt at the start of the
weekend, these emotions should stand us all in good
stead as we face another challenging year before the
next conference.

DJ Nicholas Crichton,
LJ Wall, Piers Pressdee
and Alan Bean

The 2009 Conference
Team, Wendy Hunt,
Lucy Humby and
Julia Higgins
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Wonderwall (song for Caroline)
Today is gonna be the day,

That we’re gonna say goodbye to you;
By now we should’ve somehow

Realised that your term is through;
We don’t believe that anybody

Feels the way we do ... about you now.

Caroline, you’re working all the time
To keep the journalists all out;

Cam Cav, she didn’t really have
A prayer in your radio bout;

We don’t believe that anybody
Fights for children’s rights ... like you now.

And the DCSF listens to what you’re saying;
Section 41 is safe, it’s staying;

There are many causes that are championed by you,
We don’t know how.

Now maybe ... you’re gonna represent our baby;
You know it all ... you’re like Nicholas Wall.

Today is gonna be the day
The pressure’s coming off of you;
By now you should’ve somehow
Realised what you’d like to do;
We don’t believe that anybody

Deserves a Little break ... like you now

And the roads to Stamford Bridge seem so inviting,
Though the ALC is frankly more exciting;

There are many matches to take your children to,
And you can do now.

Though maybe, you’re gonna represent our baby;
You’ve got it all ... you’re our Nicholas Wall.

Caroline Little stood down as Co-chair of
the ALC at the �009 Annual Conference.
The �50 people at the conference dinner
serenaded her, accompanied by the band,
in recognition of the work she has done for
the ALC and its members.
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Executive Committee Officers

Executive Committee Officers

Our committee for �010 is as follows. A warm welcome is extended to our new committee members,
whose photographs are included, and many thanks to those who have previously given their time and
support. More details of all our committee members will feature on our revamped website in due
course:

CO-CHAIRS
Piers Pressdee, Harcourt Chambers
Alan Bean, Anthony Collins LLP

VICE CHAIR
Nicola Jones-King, McMillan Williams

TREASURER
Pauline Troy¸ Blackfords LLP

SECRETARY
William Simmonds, Services for Children and Young People, Guernsey

NEWSLETTER EDITOR
George Eddon, North Yorkshire CC, Legal Services

EDUCATION & TRAINING
Dr Julia Brophy

PRESS and PUBLICITY
Barbara Hopkin, Hopkin Murray Beskine

EXECUTIVE COMMITTEE OFFICERS
Martha Cover,Coram Chambers
Barbara Corbett , Hanson Renouf
Maud Davis, Blacklaws Davis LLP
Frances Judd QC, Harcourt Chambers
Caroline Little, Hanne & Co
Martina Longworth, Moody and Woolley
Alistair MacDonald, St Philip’s Chambers
Stephen Mannering, Blacklaws Davis LLP
Claire O’Rourke, Blackfords LLP
Debbie Singleton, NYAS

Martha Cover

Maud Davis

Martina Longworth

Stephen Mannering

Debbie Singleton
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Sugar, S and Bojarski, A. (2009)
Unlocking Matrimonial Assets on Divorce. Second Edition.
Jordan Publishing Limited.

555 pages Paperback ISBN 978-1-84661-158-2 (paperback)

This book, written by two barristers with almost 35 years’ experience between them and with contributions
from a forensic accountant and an actuary, was first published in December �006. The second edition usefully
expands upon the first and updates the law to 1st July �009. There are also two significant improvements on
the first edition. Part VI (Trusts and Inheritance Issues) is divided into two separate parts: Part VI on Trusts and
Part VII on Inherited Assets, Gifts and Non-Matrimonial Property. Of greater value, however, is the additional
Part X. Doubtless included in an effort to address the economic issues which have come to the fore since the
first edition, this includes three chapters devoted to “Dealing with Ancillary Relief in Uncertain Economic
Conditions”. This new section highlights a number of issues arising in recessionary times and provides
particular guidance on insolvency and the impact on valuations.

As before the book is extremely thorough and well-researched, not so much a handy guide to take to Court
but more a work of reference to be consulted in the planning and preparation of cases. In that role the
authors provide both practical guidance on the conduct of cases (for example in setting out the methods for
obtaining disclosure and for preventing dissipation of assets) and an overview of the issues that may arise in
considering more complex cases (for example those involving an analysis of company accounts or trusts).

It may seem odd to anticipate a third edition when reviewing the second but there is one area in which the
work could be extended. It sets out to “be of some assistance to practitioners in identifying arguments” to
employ in their cases, and this it does well, helping practitioners to identify where and what the assets might
be in any given case. What could also be helpfully addressed are the methods of recovering an award once the
assets have been identified and evaluated and a judgment secured. An additional section devoted to recovery
in the context of trusts and/or corporate interests would be a valuable enhancement. None of this however
devalues the worth of a second edition which is, as the first, an invaluable reference work for both novice and
experienced matrimonial finance practitioners.

Sally Max
Harcourt Chambers
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Mahendra, B. (2009)
The Psychiatry of Violence: A Guide for Lawyers.
Jordan Publishing Limited.

242 pages Paperback ISBN 978-1-84661-171-1 (paperback)

The author is a practicing consultant psychiatrist and a qualified Barrister who has already written extensively
on Medico-Legal issues. The author has worked for 30 years in the psychiatric risk assessment of violence and
regularly acts as an expert witness in legal proceedings.

This book is intended to be a guide for lawyers involved in criminal and family law and is particularly useful to
child care practitioners.

The book is essentially divided into three parts.

In the first part of the book, the author explores and discusses the causes of violent behaviour, in outline. The
book attempts to identify particular factors that could have a bearing on behaviour that turns out to be
aggressive and violent. Genetic, psychological and sociological factors that lead to violence in the family
setting are described.

The second part of the book identifies the general aspects of psychiatric conditions, which are discussed with
special emphasis being placed on symptoms of behaviour that have a bearing on situations involving
aggression and violence.

As well as dealing with mental disorders, psychotic disorders, disorders of mood and disorders of the
personality, dependency disorders including substance misuse and alcohol which are the bread and butter of
most child care lawyers practice when acting for parents are also covered. The book deals with these areas in
non technical terms and contains a very useful glossary. It is particularly useful when going through psychiatric
reports.

In the third part of the book, some special situations involving violence of one kind or another such as
domestic and sexual violence are examined and described.

This is a relatively modest handbook comprising �40 pages and is an invaluable guide for lawyers, particularly
those dealing with public law children proceedings, but also to social workers, Children’s Guardians and other
professionals working in the area.

Philip Bennett
Child Law Partnership
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ALC Annual Conference

Thursday �5 November �010 –
Saturday �7 November �010,
The De Vere Grand Harbour Hotel,
Southampton.

Keynote speaker Mr Justice Coleridge.
To register interest and receive copy of
conference programme in September
please email: julia@alc.org.uk.

ALC/Hanson Renouf Conference,
entitled “Privacy and Transparency”
– a conference exploring the
importance of disclosure and the
significance of publicity and
reporting in child law proceedings.

Friday 8 October, Radisson Hotel, St
Helier, Jersey,

Keynote speaker Baroness Butler-Sloss.
To register interest and receive further
details please email: julia@alc.org.uk

8th Annual Safeguarding Children
Forum

Thursday 10th June �010, The
Bloomsbury Hotel, London WC1

Expert speakers include:
Jacky Tiotto, Head, National
Safeguarding Delivery Unit
Cheryl Coppell, Chair, London
Safeguarding Children Board and Chief
Executive, London Borough of Havering
Dr Roger Morgan, Children’s Rights
Director for England
Andrew Flanagan, Chief Executive,
NSPCC

The �009 Laming Progress Report challenged the
Government, local authorities and all those working
with young people to do more to safeguard our
most vulnerable children.

The UK has one of the best child protection systems
in the world but good practice is not yet standard
practice everywhere.

Safeguarding professionals face extreme scrutiny and
work in a rapidly changing environment, it is
therefore essential to keep up to date with the latest
national initiatives. This 8th annual national
conference will bring together representatives from
local and central government, LCSBs, police,
education and child protection organisations to
discuss the latest policy and guidance, share good
practice and encourage effective multi-disciplinary
working.

For further information contact Laura
Brownlee on 0�0 73�4 437�,
e-mail laura.brownlee@
neilstewartassociates.co.uk

Training

Training

5�
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Order your copy online at www.familylaw.co.uk orcall Customer Services on 0117 918 1492

The Family Court Practice 2010
Editor-in-Chief: The Rt Hon Lord Justice WilsonGeneral Editor: His Honour Judge Anthony ClearyConsulting Editor: The Hon Mrs Justice Black

“unrivalled” Litigation
“no serious family lawyer will practise without it . . . brilliant! Buy it!” Solicitors Journal
“invaluable . . . I cannot now imagine being without it” New Law Journal

The acknowledged authority on practice and procedure in the family courts andrelied upon every day by the judiciary, barristers, solicitors and justices’ clerks.
In just one volume it contains fully and expertly annotated statutes and rules together with scores of uniqueeasy to follow procedural guides, which direct the user effortlessly to the relevant rules and annotation.
NEW FOR 2010
• Updated procedural guide on forced marriage protection orders, as well as new guidance on parental

orders• Substantial new legislation under the Children and Young Persons Act 2008 regarding residence orders and
the prescribed duties concerning looked-after children• Coverage of the Human Fertilisation and Embryology Act 2008, including regulation of the creation, use and
storage of embryos, as well as new provisions for second female parents• Enhanced commentary to reflect amendments to the Family Proceedings Rules 1991, including detailed
analysis of relevant case-law• Updated commentary on media access in family proceedings• Wider coverage of important European Regulations• Detailed commentary on the Civil Procedure Rules 1998, including expert evidence• Extended coverage of the Justices’ Clerks Rules 2005• Essential new Practice Directions and related guidance, including PD of 5 August 2009 (Appeals)• All the latest fee information for family proceedings, magistrates’ courts and the Supreme Court• Full text of the Supreme Court Rules 2009, giving detailed guidance on practice and procedures in the UK’s
new Supreme Court• New guidance on applications for judicial review and appeals• Additional commentary on pension entitlement for civil partners

May 2010 £299.00 inc UK p&p Hardback + CD-ROM ISBN 978 1 84661 221 3

Order
your copy now -

still only £299 Outstanding Newcomer in the
Field of Children Law
ALC Award 2010

Now in its sixth year, the ALC’s Outstanding Newcomer in the Field of Children Law Award in
memory of David Hershman QC is looking for its 2010 winner. The aim of the award is to
recognise the contributions of newcomers to the field of children law and to encourage them to
continue to play an active role in shaping the future. Last year’s nominations included university
students, barristers and solicitors alike.

If you know someone whom you think is an exceptional newcomer to the field of children law
then please nominate them NOW. Maybe they have demonstrated an ability for supporting
clients, have researched points of law, have helped with training, developed new ideas and
initiatives or represented parties in a particularly noteworthy case.

Lord Justice Munby, who will deliver the lecture, will present the winner with the award at the
Hershman/Levy Memorial Lecture on Thursday 1 July at St Philips Chambers Birmingham.

Eligibility:

• Nominees must be solicitors, barristers, trainees, pupils or students
• Nominees must have been working in the field of children law for 5 years or less.
• The proposer must feel that the nominee has made a contribution to good practice,

facilitating children’s voices or the development of the field of children law.

How to nominate someone:

• Entries must be in the form of 250 – 1000 words identifying relevant achievements and/or
characteristics under the following three headings:
(a) commitment to children law and practice
(b) legal expertise
(c) client-care and teamwork

• Nominations must make it clear that the nominee has been working in the field of children
law for 5 years or less.

• Nominations must include full contact details for both the nominee and their proposer.

• Entries must be received by close of business on Friday 18 June

• Please send entries via email to admin@alc.org.uk

For further details or if you have any queries please do not hesitate to contact
Julia Higgins, ALC Administrator on 0208 224 7071 or by email admin@alc.org.uk
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TO BE HELD AT

St Philips Chambers, 55 Temple Row,
Birmingham B2 5LS

ON 1 JULY 2010

THE HERSHMAN/LEVY
MEMORIAL LECTURE 2010

IN MEMORY OF DAVID HERSHMAN QC AND ALLAN LEVY QC

Keynote Speaker: Lord Justice Munby

Presentation of the ALC award for ‘Outstanding Newcomer
in the Field of Children Law’

There will be an opportunity for Delegates to put questions
to a Panel of Experts

Cheques payable to the ALC (address below) for

£30 – ALC Members £55 – non-members, to include
drinks and canapés

PO Box 283, EAST MOLESEY, KT8 0WH

admin @alc.org.uk and tel: 020 8224 7071

The event will be CPD accredited

Sponsored bya
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