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East Midlands FLBA National Conference and celebratory dinner – 16 November 2013

Venue: Nottingham Conference Centre – Time: 0930 – 1630 – Price: £190 – CPD Points: 5 hours

The East Midlands FLBA would welcome members of the ALC to their National conference on Saturday 16th November. The
conference will be addressed by Sir James Munby and Mr Justice Michael Keehan will chair the events.

The programme will include the PLO update/roadshow and consideration of Re: B-S with Sir James and Mr Justice Keehan.

Following the conference there will be a champagne reception at 1930 followed by a celebratory dinner, a close up magician and a
jazz trio. Partners are welcome.

For further information please contact Nigel Page, St Mary’s Chambers. Email: nigel.page@stmarysflc.co.uk or telephone 0115 950 3503

The Impact of Alcohol and Substance Misuse on Parenting Capacity – 13 December 2013
Venue: Rhyl – Time: 0930 - 1630 – Price: £190 – CPD Points: 5 hours

There is considerable research evidence to suggest that drug abuse is associated with poorer parenting skills. For example, apathy
and listlessness as a result of drug misuse may mean parents have difficulty in organising their lives (Famularo et al 1992). Other
studies have found high rates of psychiatric disorders among drug users (Tunnard 2002). In a review of developmental issues in
children of substance abusers the two main research findings regarding such children are firstly that they have poorer developmental
outcomes (physical, intellectual, social and emotional) than other children and secondly, they are at risk of substance abuse
themselves. Studies have also shown that parents with substance abuse problems are more likely than other parents to maltreat
their children.

This workshop will review the progress made since the Hidden Harm 3 Years On report (http://www.homeoffice.gov.uk/acmd1/
HiddenHarm1.pdf) and the introduction of the Integrated Family Support Services (IFSS) in Wales (http://wales.gov.uk/topics/
childrenyoungpeople/parenting/help/ifst/?lang=en)

This will be an interactive workshop in which participants will be encouraged to review and share their experiences. Participants will
be provided with an assessment tool to capture concerns and formulate effective safeguarding plans.

Contact details: Email: rhyl@baaf.org.uk Telephone: 01745 336336

Nagalro Spring 2014 Conference – ‘Beyond Despond? Reflections on working and thinking
in challenging times’ – 17 March 2014
Venue: Oxford – Price: £95 – £145 – CPD Points: 6 hours

It cannot be doubted that these are challenging times in the family justice system and the wider public sector in the context
of current and planned legislative and policy changes combined with economic austerity. There is concern that some children
and families in need will no longer be entitled to support and representation offered in the past. Organisations and individual
practitioners are required to do more with less whilst the opportunity of influencing outcomes for children through the provision of
expert advice to courts is diminishing. Many professionals are questioning how their skills and experience can be used for the benefit
of children in future years.

This conference aims to work towards understanding and critically evaluating the current environment whilst also providing a
framework in which organisations and individuals can think about how to make best use of what remains possible or how they may
helpfully adapt, diversify or reorganise.

Speakers include:

David Jockelson, Catherine Kenney, Julian Lousada, Joan Wilmot

For application forms and further details please contact Nagalro: 01372 818504 or nagalro@globalnet.co.uk www.nagalro.com

Nagalro Autumn 2014 Conference – Exploring the Changing Landscape in Child Sexual
Abuse – 6 October 2014
Venue: London – Price: £95 – £145 – CPD Points: 6 hours

There has been an enormous rise in public awareness of the vulnerability of children and young people to sexual abuse that goes
beyond the dynamics of abuse within the family. Virtually every week there is yet another headline involving the risk that society
poses to the sexual safety of children; sexual exploitation and trafficking of vulnerable young people by organised groups, the
extent of abuse, both current and historical, of children by trusted adults in school and faith based settings, abuse by celebrities,
abuse perpetrated online and through social networking sites and the systemic abuse of children by an unsympathetic investigation
and criminal justice system. This conference will consider recent developments and research in all these areas to better inform
professionals in this field about recognition and intervention in protecting children who are at risk.

For application forms and further details please contact Nagalro: 01372 818504 or nagalro@globalnet.co.uk www.nagalro.com
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Children’s Rights – The Business of Justice?

Children’s Rights – The Business of
Justice?
Annual Conference Keynote Speech 16 November 2012

The Rt Hon Lord Justice Ryder
Judge in Charge of the Modernisation of Family
Justice

Family justice is rightly in the public spotlight
and the reasons for anxious scrutiny, whether
from the media, in the political process or by
academic and practitioner analysis ought to
cause us to examine with care what we do,
why we do it and whether we have outcomes
that are at least no worse than, and one would
hope add value to, the lives of those who are
the subjects of proceedings.

In adversarial terms there are rarely win, win
solutions to family problems. In family justice, the
only winner should be any child of a relationship; for
everyone else new concepts of the aim and purposes
of justice need to be explored and described if we
are to minimise both the damaging consequences of
emotional disruption or relationship breakdown and
the harm that is often caused by the delay in
subsequent decision making.

You will be well aware that reform of family justice is
a concern of Government, the Judiciary and many if
not all of the public sector agencies and
professionals who try, indeed strive, to work
together in what is only in the loosest sense a family
justice system. There is a clear parliamentary and
public consensus for change and so the question will
not be whether but to what extent change will
occur. Please remember, however, whatever
cooperation we should and do try to foster the
proposals made by Government are different and
quite distinct from those made by the Judiciary.

We are also at the end of another 30 year justice
cycle where it is right that we seriously examine
whether our principles and processes are fit for the
social norms of our time and indeed for the
foreseeable future. I use that phrase deliberately –
our social norms. If I am right about the engagement
of that concept in its European Convention Article 8
sense, the nature and extent of those very real
influences upon family justice may well help us
define our theoretical principles and describe our
operational processes.

I want to suggest to you that there is a model of
family justice which is sustainable and capable of
adding value to family life.

Before I sketch out the parameters of the model and
its possible implications for judicial decision making
may I highlight the problem to be solved?

In stark terms, the problem is the possible denial of
effective access to justice that is one of the sequellae
of delay in decision making. One must not forget
that delay is also and usually inimicable to the
welfare of a child (and indeed to the interests of
many adult parties). I need look no further for that
than the conclusions of the recent Family Justice
Review conducted under the chairmanship of David
Norgrove. It is worth recollecting that there have
been a considerable number of previous reviews,
inter departmental bodies and working parties (at
least 23 to my knowledge) since the commencement
of the Children Act 1989 but as yet a solution to the
problem has evaded us.

The intention of the architects of the 1989 Act was
that we should aim to complete children proceedings
including care proceedings involving parents and the
State within 12 weeks of issue: that was based on
the pre-existing quasi criminal statutory process in
the Magistrates Courts and was a reflection of legal
policy that the courts should be moving away from
interference in the operative discretion of the local
authority – as had been the norm in wardship
proceedings before the seminal decision of their
Lordships’ House in A v Liverpool CC.
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By 2008 when we came to draft what is now
Practice Direction 12A, the Public Law Outline, which
is our main case management tool, we thought we
would be doing well if we could stabilise care cases
at 52 weeks from issue. We reckoned without the
tragic case of Baby P (Peter Connolly) which in
England and Wales led to a 50% increase in the
number of children involved in care proceedings
from 20,000 in 2008 to just under 30,000 by the
end of 2011. By the time of the Family Justice
Review the average time taken to complete a care
case was 57 weeks rising to more than 61 weeks in
the High Court and County Court. The eagle eyed
among you will have noticed that only this week the
Education Select Committee has reported on the
need to protect even more children more quickly.

There are of course some complex cases, where time
helps to make a positive decision e.g. those involving
a teenager whose views will be a dominant factor or
novel medical causation or treatment cases which of
necessity take time to resolve. For the significant
majority of cases, however, waiting for over a year
often before the child begins the journey into long
term placement, is, I would suggest, wholly
unacceptable.

We must not forget that alongside these cases are
the financial remedy and private law disputes
between parents where delays are quantatively
smaller but equally problematic causing families in
dispute to wait too long for their finances,
accommodation and child care responsibilities to be
reconstituted by the court. This group of litigants will
lose public funding from the Legal Services
Commission from 1 April next year (save in domestic
violence and some child abuse cases). The age of the
Self Representing Party will then be upon us
requiring, I would suggest, new approaches to
problem solving where the party in front of you is
not only emotionally fraught but also without the
basic knowledge of procedure or practice, and
without advice upon the law, the merits of their
position, their application or either their own
expectations or the expectations of the court. These
parties will not be able to afford expert reports to
assist them, leaving the court with very few options
to obtain the advice that it needs to resolve disputes.

From the Government’s perspective, family cases
have grown exponentially longer as they have
increased in volume. They have become much more
expensive. The increasing practice of asking for
multi-layered expert evidence in care cases also
contributes the most significant element to the time
any case takes to resolve. Longer cases involve more
hearings which utilise more sitting days, the judicial
unit of currency. In England and Wales over the last

2 years we have taken 8000 sitting days from our
civil judges (which at approximately 200 days a
judge, is 40 judges) and given them over to family.
We have little leeway to improve on that position.
Civil and criminal litigants are also entitled to access
to justice and the judiciary have a role in facilitating
that access particularly at a time of financial
stringency and reducing resources. The need to do
something significant; to find more proportionate
procedures and processes is patent.

The judicial imperative is to help design those
procedures and processes without damaging the
quality of judicial decision making. If possible, we
would like to improve that quality in what is a costs
neutral environment. That is not necessarily easy.
Despite our hierarchical structures and traditions,
directions from the centre tend to inhibit rather than
promote good practice. In any event, some would
argue that we already suffer from a surfeit of
direction.

The 1989 Act contains mandatory timetabling
provisions as do the rules and practice directions.
Furthermore, the concept of welfare, although
arguably too subjective, necessarily imports into
almost all children decision making under the Act,
the concept of the timetable for the child: the
corollary of the imperative that delay is usually
harmful. Within the Family Procedure Rules there is
embedded a further case management principle
relating to the effective use of the court’s resources,
the overriding objective, the intention of which is to
bind parties into proportionate working practices.

So why, when we have the technical scaffolding to
support the substantive law, do we feel unable to
move more quickly? One of the factors, I would
suggest, is that every case is seen to be unique and
complicated and that becomes a self fulfilling
prophesy. Another is that the quality of output is
determined by the quality of input: poor or missing
assessments and analysis leads to delay because an
expert has to be instructed to provide for it. But
there is also another factor: the art of advocacy is
adversarial; we build our litigation in the image of
those who participate in it. The question needs to
be asked: how do we use their valuable skills to help
us to solve our problem?

In the modernising family justice programme we
have developed two central themes to try and
improve process and we have obliquely suggested
that between the two pillars there should be a new
way of working in court. Let me deal briefly with
the two pillars or good practice frameworks which
are described in the report which was published in
July.
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There will be a framework of leadership and
management for those judges who will in future
control the workload of the new statutory Family
Court that Parliament is expected to create. That
will be a framework that allows leadership judges to
plan, to allocate or distribute business between the
judges of the court including the magistrates and
their legal advisors, who for the first time will be
equal judicial participants. In that way we can
prioritise and monitor what we are doing. We may
even (eventually) develop effective peer review
mechanisms. We can try to match judicial resources
to cases and use the overriding objective in a much
more pro-active way.

There will also be a framework of good practice. We
want judges to be able to make case management
decisions knowing what effect their decision will
have on the welfare of the child. That requires a
much more rigorous focus on the quality of evidence
and analysis and also a knowledge of what works:
by use of peer reviewed and accepted research into
outcomes. By that route welfare becomes much
more predictable, less subjective and more child
focussed. We will create good practice pathways
signposting how best outcomes can be achieved in a
timetable that reflects the needs of the child in the
proceedings.

We make no apologies for having taken the idea of
clinical good practice pathways from the best
healthcare environments. It seems to us that to
constantly inform good judicial practice by evidence
based research and standards or expectation
agreements with those other professionals with
whom we regularly work, will help to improve the
quality of analysis on which the court depends and
thereby reduce the number of time consuming and
expensive experts’ reports which are sometimes used
to undertake work that has already been done by
skilled and experienced professionals.

Not surprisingly the most recent research pilots such
as the tri borough project and Liverpool protocol
demonstrate that quality assurance of evidential
materials and management supervision of pre-
proceedings work with families significantly reduces
the need to re-validate the work that has already
been done and reduces the time that is taken by the
court in proceedings. By these mechanisms we hope
to improve outcomes and we have put in place trial
management information systems to provide the
judiciary with data so that we can see what works
and what does not, particularly in the context of
delay.

For my part, I do not believe that these mechanisms
will be sufficient unless they are accompanied by a
significant change of culture which would need to
be embraced by everyone in the system. It is this

change of culture which is at the heart of the
jurisprudential hypothesis I want to examine.

There is a thread running through almost all our
legislation and precedent based materials in family
justice (reflected also by the way in which a criminal
court considers its determinations) and that is the
welfare of the child who is the subject of or affected
by the proceedings. If we are to pay more than lip
service to the rights of the child as enshrined in the
UN Convention of the Rights of the Child we need
to be clearer and firmer about how and when
children obtain effective access to justice. Welfare is
not something that is just done to a child. Some of
the improvement that is necessary is procedural and
will be addressed in legislation and subordinate
materials but a key aspect of the problem to be
solved is the way we conduct family justice.

I am going to suggest that the bridge between the
two pillars that are the evidence based frameworks
has to be an investigative rather than an adversarial
system of justice. The judge has to be more than the
referee on a playing field where the parties (often
without any direct involvement with the child
affected) decide what issues they want to litigate
and what evidence they are going to present. In
future the judge should be the arbiter of what the
key issues are that need to be decided so that the
ultimate problem can be solved by the court and the
judge should decide what evidence he or she needs.
That may involve preventing parties litigating
disputes that are not key i.e. where they are only
marginally relevant and where it is not proportionate
for the dispute to be resolved because the resolution
of that dispute is not necessary for the ultimate
decision that needs to be made.

That in classic terms is an inquisition and the
implications of such a process need to be understood
in that, subject to all the proper procedural
safeguards about allegations and fact finding, the
judge controls the questions to be asked, at least in
a strategic sense. In private law disputes involving
Self Represented Parties some of whom will be
vulnerable and/or inarticulate, the judge may be the
only person asking the questions.

The model I describe is not new. In one form or
another you will see examples of it in the problem
solving courts in the United States and in particular in
Australia. There are also very interesting examples of
therapeutic or community justice where the judge
utilises the skills of or co-operates in a problem solving
arena with other professionals: a development beyond
the evidence based research framework I have so far
postulated or recommended.

These models have detractors as well as supporters
and academic and practitioner papers on these
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models tend to focus not just on whether problem
solving courts produce better i.e. immediate and
sustainable outcomes; a wholly valid enquiry where
costs are very much in play, but also on the more
theoretical criticisms of the bases upon which these
courts work.

Many of you know that problem solving therapeutic
justice was the model used in the creation of the
Family Court in Australia in the 1970s. The model
didn’t work entirely as its architects intended and
Australia retreated from the experiment by making
family justice more formal and traditional. In more
recent times specific pilot courts have successfully
re-visited some of the more adventurous aspects of
therapeutic justice.

The problem can be described as how to retain
respect for the court as the decision maker while
involving professionals and families in the decision
making process so that the family and their own
community take responsibility for the problem to be
solved and the solution identified, making the age
old problem of compliance or enforcement of family
justice a community and family based endeavour.

The principal criticism is that judges get side tracked
from their role as decision makers by the way they
work in a problem solving environment, which can
be collusive and a threat to their independence.
Especially where that collusion involves executing
social welfare principles that are not articulated in
the law but are in reality no more than the
fashionable hypothesis of the time or the edicts of
local or central Government undoubtedly influenced
by resources or other political expedients.
In other words for problem solving to work you need
to be very clear about the pro-active role and
functions of the judge vis-à-vis others including
advisers, counsellors and service providers and you
need to ensure that only evidence based good
practice is used by judges. That we can ensure by
publication of and training in the leadership and
skills frameworks.

But in moving into the problem solving arena I move
judges from the Hartian fount of authority, the Zeus
who applies fixed rules to Dvorkin’s Hercules – the
arbiter not only of rules as principles but also other
overt principles that can be ascertained out of what
the Supreme Court and towards the end of its days
the House of Lords started to describe as ‘legal
policy’.

As the jurisprudents among you will realise, that
provides an exciting theoretical opportunity. Not only
can the debate be widened to considering what are
the legal policies we use to deduce principles which
we apply but we can also debate whether those

principles adequately provide for the social norms
that exist around us.

Let me give you a snapshot of progress so far.
Primary legislation is before the House of Lords, The
Crime and Courts Bill creating the single family court
and pre-legislative scrutiny of what will become the
Children and Families Bill dealing with Government’s
welfare proposals in both public and private law
cases. The judiciary has accepted an invitation to give
evidence to 2 select committees on 20 and 27
November 2012 dealing with this proposed
legislation. There will be 16 Statutory Instruments
with associated rule and practice direction changes
to create the new court and deal with important
questions such as allocation i.e. the distribution of
the business of the court, and the destination of
appeals including case management appeals. There
is a one year programme designed to ensure the
Family Procedure Rules Committee can scrutinise all
of those materials and where appropriate provide an
opportunity for consultation on proposals.

The first rule and PD change will be that relating to
experts. The test in part 25 FPR will change so that
an expert can only be used where that is necessary
rather than reasonable. The new experts rule and
associated PDs will come into force in January. There
is likely to be guidance to accompany the new rules
to emphasise the appropriate use of experts i.e. to
help resolve a discrete issue beyond the skill and
expertise of the court and the witnesses already
before it or to undertake an overview in the most
complex cases where more than one professional
discipline is in play or to fill a gap caused by a
missing analysis or assessment.

Within the skills framework there will be a series of
pathways and the first to be published at the end of
the year will be for private law with a wide range of
supporting materials for SRPs. That will be followed
by the public law pathways: standard or 26 week
cases, exceptional cases and urgent cases including
the removal of children.

There will also be 5 or 6 expectation documents –
these are agreements between agencies and the
Family Justice Board and/or the judiciary to provide
minimum standards. They will include:

• Local Authority social work evidence and
Cafcass analyses

• Experts standards
• LSC on funding
• OS in re incapacitated adults
• HMCTS: the blueprint for the operation of the

new court
• Lawyers materials including threshold analysis

and case summaries.
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In time we hope to involve healthcare providers and
third parties from whom disclosure is most frequently
sought. The experts’ standards document is now out
for consultation. The next set of documents are
expected to deal with Local Authority and Cafcass
evidence for the court.

Finally in the skills framework, there will be
publication of peer reviewed research of which all
courts should have knowledge. The first compilation
was published last week and is on the Family Justice
Council website and deals with child development
and the effect of delayed decision making on
children.

In the leadership framework there will be guidance
on allocation and control of work, appeals, the use
of data in particular from the Care Monitoring
System (CMS) and deployment i.e. judicial continuity,
patterning, listing and the specialisation of the
judiciary.

Training for the judiciary will begin in December
with leadership and management training for all
Family Division Liaison Judges and Designated Family
Judges and then between April and July next year
there will be skills training for 600 ticketed public
law judges and key legal adviser trainers for the
magistrates. Cascaded training for all magistrates
and legal advisers will follow. My sincere wish is that
we will be able to have a multi-disciplinary roadshow
for all practitioners to which you will all have access
and where training can take place on the same
materials.

I should not leave you without looking at the
Government’s proposal to have a 26 week deadline
and to limit scrutiny of the care plan. I am not going
to comment on the Government’s published clauses:
it would be inappropriate for the judiciary to do so
now that they are before the House of Lords. Let me
examine however the practical effect.

The Government proposes a 26 week deadline for
care and supervision cases. The Judicial proposal is to
fix timetables by reference to evidence about welfare
at the beginning of every care case. We believe that
can be achieved within 26 weeks in many more
cases than hitherto. The real question is how long
should the timetable be for the rest. That involves
questions of policy. Is it the function of the state and/
or the court within care proceedings to improve
inadequate parenting? Like all questions it is not
susceptible of one answer and the context is vital but
the Supreme Court has already provided a clue to
the answer at least once. It is not a parent’s right
inherent in Articles 6 and 8 to have their parenting
improved by the state in care proceedings in every
case and certainly not at the expense of the child.

Family Courts must apply the law. A considerable
number of adjournment applications and so called
planned and purposeful delay cases fall foul of the
Supreme Court’s legal policy formulation. Whether a
parent will be available for a child within the child’s
timescale is a matter for evidence and analysis by
the children’s guardian in every case. In each case
every application for an adjournment to repeat an
existing assessment to obtain expert evidence or to
allow a parent time to demonstrate their capability
will in future be the subject of the children’s
guardian’s analysis and advice. The children’s
guardian must give that advice from the perspective
of the child, not the parent. Parent’s advocates
are more than capable of setting out with clarity
what they want. The children’s voice in the present
system can get rather muted. That advice must
balance the harm to the child from delay, often a
sub-optimal placement or contact and consequential
emotional damage as against the benefit of the
adjournment proposed.

Let me move then to the scrutiny of care plans. It is
implicit in the debate about timescales that one
knows what the placement options are in each case
when the timetable is set. Sadly, that is still the
exception rather than the rule. The judiciary’s aim is
to get placement options being transparently
canvassed from the beginning of proceedings and in
the first social work statement, reflecting whatever
good practice pre-proceedings work has taken place
particularly where that includes family group
conferencing or similar work.

The practice of the court scrutinising every detail of a
child’s proposed life in care is, I would suggest, not
appropriate. It never has been. That conflicts with
the principles upon which the Children Act 1989
were based i.e. the operational independence of a
local authority within the statutory care regime. One
only has to go back to A v Liverpool CC to
understand that.

What is behind the concern that a court will not be
able to say whether rehabilitation, kinship
placement, adoption, long term fostering or
specialist placement are appropriate?

It should not be forgotten that the purpose of care
proceedings is to vest controlling parental
responsibility in the local authority without
extinguishing the parental responsibility of the
parent i.e. to make the decision whether the child
should be a looked after child. Where parents are
not capable of exercising their parental responsibility
and there are no alternative care arrangements that
can be put in place without a care order then it is
likely that a care order will need to be made and that
should be sooner rather than later. The elephant in
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the room is the fact that courts are asked to consider
in principle what amounts to a final adoption
placement decision at the same time.

I have a personal view and this is a developing
judicial opinion that although on the facts of many
cases a concurrent placement and care order
decision is appropriate, there are some cases where
placement options are either not fully investigated or
assessed and concurrent final hearings of both
applications may not be appropriate.
We also know that a strict application of the
adoption and care planning statutory instruments
mean that an adoption agency decision maker
cannot in many cases make a decision in under 26
weeks and that assumes placement order
proceedings are issued with care proceedings which
often they are not.

There is an obligation on the court in placement and
adoption proceedings to timetable its process and
the court cannot do that in such a way as to prevent
the agency decision maker from coming to a
decision based upon a proper permanency report
which itself identifies and analyses all placement
options within and outside the family whether or not
those options were relevant to the question whether
the parents were capable of exercising parental
responsibility on their own.

In a perfect world the court in placement order
proceedings should scrutinise the permanency
report. That is a separate exercise from scrutiny of
the care plan because a decision of a different
quality is or should be being made by the court. If

that means placement decisions are dealt with after
a care order is made in some cases then so be it.
That may well be Parliament’s intention properly
construed. In other words the real question is not
whether there is adequate scrutiny of the care plan,
it is whether there is proper scrutiny of an adoption
proposal. Placement proceedings have their own
timetable and that will not necessarily be the same
timetable as the care proceedings, whether 26
weeks or longer.

I would suggest that to the extent that we assume
the court only makes one decision and that will do
for both the care and placement proceedings, we are
wrong in law and the Court of Appeal has been
saying that for some time. There are two decisions
even if they are being taken at the same time.

To say care proceedings will be different in future is
right: the whole system will be different and I hope
not for the worse. The practice of judges and
HMCTS will change in the new court. The practice of
local authorities needs to change, particularly
pre-proceedings. The practice of guardians and
expert witnesses will change to become focussed
and more not less responsive to the needs and voice
of the child.

The judicial aim is to improve the quality of
outcomes by improving our process and that
includes improving the quality of evidence and
practice.

It is a brave new world – but it’s worth it – for the
child’s sake

Twitter – The ALC are now on Twitter.
Visit our website www.alc.org.uk to view our
Twitter feed or follow us on Twitter to keep
up to date with the ALC’s work.
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The revised PLO: Friend or Foe?

William Tyler & Hannah Markham
Barristers, 36 Bedford Row, London

1. If It Ain’t Broke …
Whatever might be the attitude of practitioners and
child care professionals to the current reform
programme, there are few who would deny that the
system was overripe for reform.

At the point of David Norgrove’s Family Justice
Review (‘the FJR’) in November 2011, the average
care case in the county courts was taking over 60
weeks. The average time taken for a child to be
adopted was 2 years 7 months. 20,000 were, at
that stage, waiting for a decision.

How did we get to that point? How did the
long-awaited, carefully constructed, child-focussed
system that was The Children Act 1989, over the
course of a couple of decades, transform into a
bloated national embarrassment?

The Children Bill was announced in the Queen’s
speech in November 1988. It passed through the
usual committee stages before progressing through
both Houses of Parliament, receiving Royal Assent as
the Children Act in November 1989. The new
system went live in October 1991.

We all know that the maximum duration for an
initial interim care order is 8 weeks and for
subsequent renewals is 4 weeks. What has been
forgotten is the rationale behind these numbers: it
was considered, this being the consensus view of the
committee and parliamentary debate, that whilst
most care cases would be concluded within 8 weeks
of issue, some may take as long as 12 weeks!

Whether or not these periods were ever either
realistic or achieved in the early days, an invidious
creeping upwards was soon apparent. By 1996 care
cases were taking an average of 46 weeks; by 2000
it was 50. The 60 weeks mentioned above must be
seen in horrifying context: it was some 8 years after
the first Protocol for the Judicial Case Management
in Public Law Children Act Cases.

Prominent politicians had noticed the trend and were
perhaps more aware than many of us in the
professions of the impact of delay on each individual
child. The Government of the day was also
significantly troubled by the cost to the state of
public law care cases: estimated in the single year
2009/10 at £1.1 billion.

This huge cost was no doubt significantly
contributed to by the use of experts. At the point of
the FJR, experts were being used in 92% of care
cases and an average of 3.9 reports per case were
directed.

The formal Government Response to the Family
Justice Review came in February 2012. The
response, clearly motivated by the economic woes of
the day as much as by child welfare considerations,
promised to tackle delay, to reduce the ‘excessive use
of experts’ and to drive up standards within local
authorities.

Mr Justice Ryder (as he then was) was appointed –
the day before the publication of the FJR – as the
Judge in Charge of the Modernisation of Family
Justice. January to July 2012 saw six published
‘Updates’ before, in July 2012, publication of the
Judicial Proposals for the Modernisation of Family
Justice. The key proposals included a reorganisation
of the family courts system into a single Family
Court, better management of ‘judicial resources’, the
creation of ‘a framework of good practice’ and …
most ominously … encouragement of robust case
management.

The gantlet thrown down by the FJR and the
reaction of the government was picked up in the
first instance by the President of the day, Sir Nicholas
Wall. Ill-health forced his retirement on 1st December
2012. On 11th January 2013, Sir James Munby
acceded to the Family Division throne. The baton,
prematurely passed, was taken with gusto. Family
justice professionals were quickly treated to monthly
newsletters (View from the President’s Chamber) and
to now familiar catchphrases: ‘failure is not an
option’, ‘it can be done, it must be done, it will be
done’, and … ‘robust case management’!
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2. The New Landscape
Thus it is that the Revised PLO is now upon us. The
principal, overriding objective is to reduce delay. The
government is to legislate that care cases are to be
completed within 6 months; the courts, armed with
the Revised PLO, are to realise that statutory
obligation.

The armoury thus provided comprises:

A single, unified Family Court

Frontloading case preparation; emphasis on
pre-proceedings work

Parallel planning

Fewer, more tightly regulated, closer together
hearings

Restriction of the use of experts

A new prevailing ideology of robust case
management, to be supported at the appellate
level

The Family Court
A new, single, unified Family Court is to be
introduced. The four key features are set out in the
President’s The Single Family Court: Joint Statement1

and the fifth View from the President’s Chambers2.
In short, there are four key features:

1. The family court will deal with all family cases
(save for two classes reserved to the Family
Division: inherent jurisdiction cases (whether
wardship or incapacitated adults) and
international cases (as yet undefined).

2. The judiciary of the Family Court will comprise
not only High Court Judges, Circuit Judges and
Recorders, but also District Judges (both County
and Family Proceedings Court and PRFD) and
Magistrates.

3. The Family Proceedings Court will thus cease to
exist, as will the County Court inasmuch as it
exercises a Family jurisdiction.

4. England and Wales will continue to be divided
into geographical areas, judicially led and
managed by the Designated Family Judge (‘DFJ’)
(subject to the Family Division Liaison Judge (for
the relevant circuit) and the President).

The local Family Court (replacing ‘care centres’ and
‘family hearing centres’) will have three key features:

1. There will be one central location – the
Designated Family Centre – where the DFJ will be

1 May [2013] Fam Law 600
2 August [2013] Fam Law 974

based and which will be the principal location at
which hearings will take place.

2. There will be a single point of entry, located at
the Designated Family Centre, for the issue of
process for the entire local Family Court.

3. There will be a centralised and unified
administration, comprising ‘back office’, the
‘gate-keeping and allocation team’ and
centralised listing.

Particular arrangements will prevail in London, which
will be split into three Family Courts, each with their
own DFJ – Central London (based at First Avenue
House), East London (based at Exchange Tower in
Docklands) and West London (probably to be based
at Hatton Cross). The current DFJ for London (HHJ
Altman) will become DFJ for the Central London
Family Court, but will also act as Senior DFJ across
London and as the point of contact for London-wide
agencies and individuals.

First Avenue House is to be the ‘flagship’ of Family
Justice in England and Wales, a ‘centre of
excellence’. It will cease to be the home of the
PRFD, which will move into the office of the Clerk of
the Rules at the Royal Courts of Justice. PRFD
District Judges – whose specialist ancillary relief
expertise is to be nurtured and encouraged – are to
be able to sit as well in the Family Court. First
Avenue House will also become the new home for
the Court of Protection when it moves out of the
Thomas More Building at the Royal Courts of Justice.

Pre-Proceedings Work and Parallel Planning
The reforms, in streamlining proceedings after issue,
focus significantly on work done before issue – the
‘pre-proceedings stage’. The concept is simple:
reduce the length of proceedings by doing before
issue, much of that hitherto done after issue.

The Legal Aid Agency is to agree limited funding for
parents to access legal advice at the pre-proceedings
stage and the Ministry of Justice has issued guides to
assist parents in these important days and weeks,
going so far as to issue new Best Practice guidelines
for local authorities.

A new flowchart to assist and guide social workers
through the pre-proceedings stages was published
by the MOJ in mid-June 2013 and will form the
foundation of the tasks and focus for social services
from initial concerns to the more formal pre-
proceedings stage. The aim of this chart is to focus
assessments, indeed to allow for the completion of
much of the assessment work, even before finally
deciding to issue proceedings. Worryingly to many
practitioners, a possible aspiration of this new
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pre-proceedings scheme is to bring cases to the
point of finality even before the parents find
themselves in the court arena.

Once proceedings are issued, under the new
protocol by day 12 (being the day of the CMH), the
Local Authority must decide whether it is likely to
issue an application for a Placement Order. In many
cases, the requirement actively to consider this
question so early will undoubtedly reduce the delay
which would otherwise be injected further down the
line.

Equally, from the earliest moments in a case,
consideration will be given to the question of
alternative carers within the family or friendship
group of the parents. Assessments may take place,
on a parallel basis of the possibility of (a) return to
the parent(s), (b) the child(ren) living in any one of a
number of other possible kinship and associated
persons placements, and (c) adoption.

As local authorities and other grapple with the task
of achieving all of this and remaining within
timescale, a number of possible issues are likely to
arise.

Whilst the need to avoid delay, from the child’s point
of view, is understandable, consider for a moment
the impact on a parent. Practitioners are already
aware of the emotional impact on parents of having
to comprehend that their children may never come
back to their care. The ‘A’ word – adoption – fills
them with dread. Parents finding themselves in care
proceedings are often bewildered and scared by the
circumstances in which they find themselves,
perhaps stunned, even angry by the fact and the
nature of the interim removal of their children. By
day 12 to start discussing adoption with them will
certainly do nothing to help this.

Against this it is argued that the focus must not be
on the parents and making proceedings easier for
them; it is properly on the children and ensuring that
in the event that they do not return home, they are
found a long-term permanent placement sooner
rather than waiting for months in foster placements,
as is so often the case at the moment.

Whether the Government will bring in ‘Fostering for
Adoption’ placements across all authorities – a
concept used in the Manchester area in the
Goodman Project about 5 years ago – we will have
to wait and see. Certainly there is already a growth
in these placements, they being promoted by
consortia such as Coram.

The further strand to the parallel planning is the
much earlier focus on alternative family placements
for the children. Work is to be undertaken pre-
proceedings engaging family members in Family
Group Conferences (FGCs) at a much earlier stage
with the aspiration that FGCs will occur prior to
issue. This could and should increase the proportion
of earlier family placements, which will reduce the
burden on the foster care system and focus instead
on keeping children within their natural families.
Local Authorities will however need to ensure that
their social work teams are equipped to undertake
the assessments in good time and to ensure that the
right questions are asked to identify possible family
members to assess.

It remains to be seen whether on the ground, the
relevant teams – the kinship assessment, family
placement, Family Group Conference and Adoption
teams – have anything like the resources necessary
to meet these new changes and demands. Certainly
‘frontloading’ work onto local authorities could not
have come at a worse time in the macro-economic
cycle.
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Hearings

Experts
The over-reliance on expert witnesses in Care
Proceedings has become so great to cause the
description ‘the expert problem’ to be applied to it
by the President. Instruction of experts increases
cost, injects delay and can tend to complicate rather
than to simplify issues in a case. Each of these
factors brought the question into the sights of the
reform agenda.

The first judicial assault came in the President’s first
judgment sitting as President, Re TG3. The refusal at
first instance to allow the instruction of a

3 Re TG (Care Proceedings: Case Management: Expert
Evidence) [2013] EWCA (Civ) 5, [2013] 1 FLR 1250

Biomechanical Engineer from the USA was the
subject of appeal to the Court of Appeal. The
parents’ explanation for the skull fracture a baby had
sustained was that it was the result of an
unwitnessed accident involving a toddler sibling and
a bouncer-type baby chair. There were already a
number of medical experts instructed. The appeal
was rejected – in forthright terms. This could have
been justified simply on the basis that no
biomechanical engineer could possible recreate an
unwitnessed incident in which any number of
variables existed to cause massive variance in the
forces potentially created. Indeed the President
made that point with force:
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‘In these circumstances it seems to me that the
prospect of Dr Van Ee’s work producing any
useful evidence in this particular case is
sufficiently slight as to fall well short of the
‘reasonably required’ test. The fundamental
problem, as Mr Tyler correctly identifies it, is that
there is no witnessed incident to reconstruct. So,
as he puts it, what is Dr Van Ee to recreate? The
reality is that we are, factually, too far into the
realm of speculation in this case for
biomechanical engineering to be capable of
providing the court with any significant
assistance.’ (Para 67)

However, much more was said. The President
pointed out that rule 25.1 of the Family Procedure
Rules was, on 31st January 2013, to be changed
from:

‘Expert evidence will be restricted to that which is
reasonably required to resolve the proceedings.’

to:

‘Expert evidence will be restricted to that which
in the opinion of the court is necessary to assist
the court to resolve the proceedings’.

The President made it clear that:

‘It is a matter for another day to determine what
exactly is meant in this context by the word
‘necessary’, but clearly the new test is intended
to be significantly more stringent than the old.
The text of what is ‘necessary’ sets a hurdle
which is, on any view, significantly higher that
the old test of what is ‘reasonably required’.’
(Para 30)

The judgment went further, defining the judicial
process thus:

‘[31] Whether applying the present test or the
new test, the case management judge will have
to have regard to all the circumstances of the
particular case. The judge will need to consider
the nature of the particular expert evidence the
admission of which is in issue. The evidence of
an expert in one discipline may be of marginal
use; the evidence of an expert in another
discipline may be crucial. The judge will also need
to be sensitive to the forensic context. The
argument for an expert in a care case where
permanent removal is threatened may be
significantly stronger than in a case where the
stakes are not so high. We strive to avoid
miscarriages of justice, but human justice is
inevitably fallible and case management judges
need to be alert to the risks. The Oldham and

Webster v Norfolk County Council and the
Children (By Their Children’s Guardian) cases
stand as terrible warning to everyone involved in
the family justice system, the latter a stark
illustration of the fact that a miscarriage of
justice which comes to light only after the child
has been adopted will very probably be
irremediable […]. But although the case
management judge must be alert to the risks, the
potential for such tragedies does not entitle a
parent in care proceedings to an expert for the
asking […]. Nor does it relieve the case
management judge of the duty to exercise his or
her discretion in accordance with the various
provisions of the Family Procedure Rules to which
I have drawn attention.

[32] In every care case, as indeed in every case,
the case management judge will need to assess
and evaluate the degree of likelihood that a
particular expert’s evidence, or the evidence of
an expert in a particular discipline, will or will not
be of assistance to the parties in exploring, and
to the judge in determining, the issues to which
the evidence in question is proposed to be
directed. It is vital that the case management
judge keeps an open mind when deciding
whether or not to permit expert evidence. The
judge will need to be alert to the risks posed by
what may turn out to be ‘bad science’. On the
other hand, the judge must always be alert to
the possibility that some forensically unfamiliar or
even novel expert discipline may provide the key
to explaining what at first blush appears to be a
familiar type of case […].’

As to what ‘necessary’ means in the context of the
new r.25.1, it took another Court of Appeal case,
quickly brought on, to help practitioners. We now
know that:

‘The short answer is that ‘necessary’ means
necessary. It is, after all, an ordinary English
word. It is a familiar expression nowadays in
family law, not least because of the central role it
plays, for example, in Article 8 of the European
Convention and the wider Strasbourg
jurisprudence. If elaboration is required, what
precisely does it mean? That was a question
considered, albeit in a rather different context, in
Re P (Placement Orders: Parental Consent) [2008]
EWCA Civ 535, [2008] 2 FLR 625, paras [120],
[125]. This court said it “has a meaning lying
somewhere between ‘indispensable’ on the one
hand and ‘useful’, ‘reasonable’ or ‘desirable’ on
the other hand”, having “the connotation of the
imperative, what is demanded rather than what
is merely optional or reasonable or desirable.” In
my judgment, that is the meaning, the
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connotation, the word ‘necessary’ has in rule
25.1.’4

So, necessary means necessary! Whether or not
enlightened by that dictum, we will find it ever
harder to persuade the courts that expert evidence is
indeed necessary. The very first View from the
President’s Chambers5 repeated what the President
had already said to Parliament:

‘Social workers are experts. In just the same way,
CAFCASS officers are experts. What has gone
wrong with the system is that we have at least
two experts in every care case – a social worker
and a guardian – and yet we have grown up with
the culture of believing that they are not really
experts and we therefore need experts with a
capital E. Much of the time we do not.’

This was expanded on in the third View6:

‘One of the problems is that in recent years too
many social workers have come to feel
undervalued, disempowered and de-skilled. In
part at least this is an unhappy consequence of
the way in which care proceedings have come to
be dealt with by the courts. If the revised PLO is
properly implemented one of its outcomes will, I
hope, be to re-position social workers as trusted
professionals playing the central role in care
proceedings which too often of late has been
overshadowed by our unnecessary use of and
reliance upon other experts.

So there are two aspects to the central question,
Is this expert necessary?

First we have to ask, Is this a matter on which
expert assistance is necessary? We do not need
an expert to tell us what is already familiar to us
as family justice professionals. Secondly, if the
answer to the first question is in the affirmative,
we have to ask, Is this a matter on which it is
necessary to have as an expert someone other
than the social worker or the CAFCASS officer?
For if the social worker or the CAFCASS officer
can provide the relevant expertise the
employment of some other expert will not be
necessary.

In addressing these questions, we must always
have regard, as required by FPR 1.1, to the
overriding objective: that the court deal with the
case “justly, having regard to any welfare issues
involved”, “expeditiously and fairly”, “in ways
which are proportionate to the nature,

4 Re H-L (A Child) [2013] EWCA Civ 655
5 May [2013] Fam Law 549
6 July [2013] Fam Law 817

importance and complexity of the issues” and
“allotting to it an appropriate share of the court’s
resources, while taking into account the need to
allot resources to other cases.”

The case management judge may not direct an
expert report unless judicially satisfied that the
report is “necessary”. In considering that
question the case management judge will have
regard in particular to FPR 25.5. If not so
satisfied, then the judge will not direct the
report. So, ‘if in doubt do without’.’

A number of obvious issues scream out to the
averagely disillusioned practitioner:

• Is it right to augment all social workers to the
rank of ‘expert’ when some (by no means all) are
any or all of: overworked, inexperienced,
under-qualified, ‘anti-parent’? And when local
authority resources are tighter than ever known?

• Is it right to augment Guardians to the rank of
‘expert’ at a time when so-called proportionate
working means that many are not able to devote
the time they would like to a particular case and
when many Guardian’s reports are becoming
shorter and scanter on reasoning?

• Is it really a recipe for ‘deal[ing] with cases justly’
(called for by the overriding objective at r.1.1,
FPR 2010) to tell those wielding discretion to
apply the principle, ‘if in doubt do without’? Is
that not a dangerous exhortation to resolve any
borderline decision not by giving the parent ‘the
benefit of the doubt’ but rather the penalty of
the doubt?

Whether these objections transpire to be reasonable
or alarmist perhaps matters little: we will see very
many fewer psychologists and independent social
workers in care proceedings than we have become
used to.

Case Management
Surely, though, the protection against an unfair
refusal of an expert is the Court of Appeal from
where there have historically been a number of
judgments allowing further experts simply on the
basis of ‘fairness’ to the parent otherwise at risk of
losing a child to adoption? Perhaps not anymore.

Re TG7 saw the following Presidential
pronouncement on the question:

[35] Fourthly, the Court of Appeal has recently
re-emphasised the importance of supporting

7 Op cit.
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first-instance judges who make robust but fair
case management decisions […]. Of course, the
Court of Appeal must and will intervene when it
is proper to do so. However, it must be
understood that in the case of appeals from case
management decisions the circumstances in
which it can interfere are limited. The Court of
Appeal can interfere only if satisfied that the
judge erred in principle, took into account
irrelevant matters, failed to take into account
relevant matters, or came to a decision so plainly
wrong that it must be regarded as outside the
generous ambit of the discretion entrusted to the
judge […]. This is not a question of judicial
comity; there are sound pragmatic reasons for
this approach. First, as Arden LJ pointed out in
T&N Ltd (In Administration) v Royal & Sun
Alliance PLC, at para [47]:

‘Case management should not be interrupted
by interim appeals as this will lead to satellite
litigation and delays in the litigation process.’

Secondly, as she went on to observe:

‘... the judge dealing with case management is
often better equipped to deal with case
management issues.’

The judge well acquainted with the proceedings
because he or she has dealt with previous
interlocutory applications will have knowledge of
and ‘feel’ for the case superior to that of the
Court of Appeal.

[36] Exactly the same applies in family cases.
Thus in Re C (Children) (Residence Order:
Application Being Dismissed at Fact-Finding
Stage) Thorpe LJ and I dismissed the appeal
notwithstanding what I said was the ‘robust
view’. His Honour Judge Cliffe had formed when
deciding to stop the hearing. And in In the
Matter of B (A Child) [2012] EWCA Civ 1545
(unreported) 7 November 2012 I refused
permission to appeal from an order of Her
Honour Judge Miranda Robertshaw involving
what I described (para [16]) as ‘appropriately
vigorous and robust case management’. I said
(para [17]):

‘The circumstances in which this court can or
should interfere at the interlocutory stage with
case management decisions are limited. Part of

the process of family litigation in the modern
era is vigorous case management by allocated
judges who have responsibility for the case
which they are managing. This court can
intervene only if there has been serious error, if
the case management judge has gone plainly
wrong; otherwise the entire purpose of case
management, which is to move cases forward
as quickly as possible, will be frustrated,
because cases are liable to be derailed by
interlocutory appeals.’

As Black LJ very recently observed in In the
Matter of B (A Child), at para [35]:

‘... a judge making case management
decisions has a very wide discretion and
anyone seeking to appeal against such a
decision has an uphill task.’

[37] None of this, of course, is intended to
encourage excess on the part of case
management judges or inappropriate deference
on the part of the Court of Appeal. There is, as
always, a balance to be struck. As Black LJ went
on to observe in In the Matter of B (A Child), at
para [48]:

‘Robust case management ... very much has its
place in family proceedings but it also has its
limits.’

I respectfully agree. The task of the case
management judge is to arrange a trial that is
fair; fair, that is, judged both by domestic
standards and by the standards mandated by
Arts 6 and 8. The objective is that spelt out in r
1.1 of the Family Procedure Rules 2010, namely
a trial conducted ‘justly’, ‘expeditiously and fairly’
and in a way which is ‘proportionate to the
nature, importance and complexity of the issues’,
but never losing sight of the need to have regard
to the welfare issues involved.

It will be very much harder than ever before to
persuade a court at first instance to allow the
instruction of an expert, or perhaps some other
delay-injecting course which could work to the
benefit of a parent seeking to establish, for example,
real change; equally, it will be all but impossible to
overturn such a refusal on appeal in any case in
which the detriment or prejudice falls short of real
and demonstrable unfairness.
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3. The Great Debate: Good or Ill?
Practitioners – be they judges, social workers,
solicitors, Cafcass officers or barristers – are divided.
Will the new system work in the interests of justice
or will it serve to create unfairness. In time-
honoured adversarial style, we debate the big
questions.

Proposition: The restrictions on experts will
work injustice.

Argument for:
Judges aren’t psychologists. Nor are social workers.
Nor are Guardians. All three groups will inevitably
take a conservative, standardised approach to
questions such as risk assessment.

It is the specialist agency which can contemplate and
then construct the model which allows a child safely
to return to child even when there is no
acknowledgement of responsibility for a proven
injury. It is the specialist in substance abuse
psychiatry who can distinguish between those
addicts in whom faith can properly be reposed and
those for whom history does indeed predict future
behaviour. It is the highly-experienced, unflappable
independent social worker who can see beyond the
obvious difficulties in a parent or relative to the real
benefits of working hard to make the family
placement available to the child otherwise to be
consigned to a lifetime in care.

In difficult medical cases, it is the instruction of
experts – sometimes plenty of them – which allows
for justice to be done. Take the Gray8 case. When
the case was first tried, findings of abusive shaking
were made which had a catastrophic effect on a
couple and their two children. Years later, justice
was done, the father was wholly exonerated and
two girls returned to live with their natural parents.
By this time, over 20 experts had been involved in
the case, and it was only the instruction of the final
tranche which had shone a light on the true – and
medically extremely complicated – cause of the
child’s collapse.

Or look at the much publicised Al-Alas9 case. The
Court heard from pathologists, neuro-pathologists,
ophthalmologists, a histopathologist, a paediatric
neurologist, an endocrinologist, a paediatric
neuroradiologist, paediatricians, obstetricians and a
bio-mechanical engineer. Result: parents exonerated
of having caused the death of their child.

8 Sutton v Gray and Others (No 1) [2012] EWHC 2604
(Fam), [2013] FLR 833, Hogg J

9 Islington London Borough Council v Al Alas, Wray and
Al Alas-Wray (Through Her Children's Guardian) [2012]
EWHC 865 (Fam) [2012] 2 FLR 1239

Or the more recent L & M10 case. Baker J (with the
greatest respect) hit the nail squarely on the head,
pointing out, in another case in which ‘acquittal’ in
the family courts came only after the significant use
of expert evidence:

‘This case provides further illustration of the
important role of court-instructed experts in
these difficult cases where the medical evidence
is unusual and therefore outwith the experience
of many hospital doctors. In the circumstances, it
goes without saying that it is vital that experts of
sufficient calibre and experience should continue
to be available where the court considers their
instruction necessary to resolve the proceedings.
In the course of this trial, I have been informed
that a number of doctors commonly instructed in
these difficult cases are not at present accepting
instructions. Any impediment to the instruction
of experts in these difficult cases will make it
much harder for the court to achieve a just and
timely outcome for the child.’ (Para 120)

The courts need experts. Sure, they should be used
only when needed, but restriction, and especially
applying the maxim ‘when in doubt, do without’ will
serve to reduce the quality of justice our care courts
dispense.

Argument against:
In simple cases, experts are not needed; in
complicated cases they will always be granted.

It was not so long ago that split hearings were rare;
that the injuries – if proven to have been caused by
one or other parent – were self-evidently such that
reunification to that parent (or those in the pool of
perpetrators) could not take place.

Common-sense reigned.

With the unchecked rise of split hearings, so too rose
the use of experts. They ended up telling Courts the
obvious:

‘The proven perpetrator does not accept the Court’s
finding; there can be no sensible work to reduce the
risk; return of the child is too dangerous.’ Or, ‘This
man has been found to have sexually abused X child;
there is a real risk of his abusing Y child if in his care;
work done with the man will take too long and is
too uncertain in result to accord with Y’s timescales.’

Judges do not need experts to set out – often in
absurdly long, delay-injecting and expensive reports
– the obvious.

We ought to trust our specialist family judiciary to
single out those cases in which experts are needed.

10 A Local Authority v L & M [2013] EWHC 1569 (Fam)
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Baker J’s comments above establish the preparedness
of the senior judiciary to do so. It was, in the L & M
case, the current President who had directed the
retrial and who had suggested that further expert
work beforehand, leaving the exact scope to the trial
judge.

If we are honest with ourselves, we can all identify
many, many cases in which the psychologist, the
independent social worker, the swathes of medical
experts have added nothing not readily discernible by
the application of good sense, logic and experience …
except, of course, cost, delay and a lot of paper!

Proposition: What’s the fuss about, it’s just a
quicker way to achieve the same result?

Argument for:
The overwhelming majority of care cases conclude
with the order originally sought by the Local
Authority. This is the case whether the proceedings
last six months or a year and half, and is the case
whether the case in question involves neglect,
physical abuse, sexual abuse or future risk.

Indeed this is largely inevitable: why initiate
proceedings unless (a) it is clear that the threshold is
met and (b) exhaustive efforts have been made to
engage with the parents to try to assist them to
improve their parenting to obviate the risk to their
children?

And in non-accidental injuries it is only the rare cases
which result in findings of accident or of underlying
conditions.

So why should children face months, even a year or
more, of uncertainty in foster care, attending contact
on an unsustainable basis in, let’s face it, less then
optimal surroundings, to allow their parents time to
argue the threshold and then, after it is found, as
was always inevitable, that they can and will change
and that their children should stay in foster care until
they are ready to have them home.

Many argue – especially those outside the legal
profession – that the focus of care proceedings has
swung far too far towards allowing the parents a
right to a fair hearing and giving them every
opportunity to illustrate change and understanding
rather than on the rights of the child(ren. As is
argued above the Court of Appeal is now clearly less
engaged with parental article 8 rights in relation to
the instruction of experts and more focused on the
need to finalise proceedings at an early stage.
See the very first proclamations from the president of
the family Division in his first View11:

We can and must reduce the excessive length of
far too many care cases. We can and must get a

11 May [2013] Fam Law 548

grip on our excessive and in many instances un-
necessary use of experts.

He went on to say considering whether there would
be any ‘loss’ to families and children under the newly
envisaged regime:

The price of reform?

I have focussed on two key reforms: the 26 week
limit and the new approach to expert evidence. Let
me be absolutely clear: I do not accept that either
of these reforms, in my view essential reforms, will
prejudice the quality of justice or the interests of
those who appear before us.

I was asked about this when I gave evidence to
Parliament. I said:

“I am quite convinced that it can be done without
prejudice to the welfare of children, or to a fair
and just system.”

Referring to my visits around the country I added:

“I have heard many questions, and concerns and
worries. The one thing that has been conspicuous
by its complete absence is any suggestion from
judges in those areas where the time limits are
already tumbling rapidly that that is producing
unfairness or injustice. I am confident that if there
were any such concerns, they would have been
articulated. There is no suggestion at all from
anybody whom I have talked to in those places
– whether judges, CAFCASS, local authorities or
anybody else – that that has in any way compro-
mised the welfare of children or the fairness of the
process.”

It is highly unlikely that, just by moving away from
the old style parent-focussed approach, the courts
will suddenly make more mistakes and conclude in
error that children should not return to the care of
their parents; the evidence will be the same, it will
just be presented in a different more focused format
without numerous experts saying the same things
and it will be garnered and prepared without inexpli-
cable delays at every stage of the process.

Argument against:
To focus the argument, and thus the reforms, simply
on the duration of proceedings misses the funda-
mental point. To become obsessed with pushing
cases through in 26 weeks, come what may, fails
to recognise that there is a vast penumbra of cases
coming before the courts, a huge variety ranging
from the very simple to the vastly complicated, in-
volving issues of substance misuse, or of neglect, or
of physical or sexual abuse, from over-chastisement
to sadistic killing. In each of these the courts should
recognise the varying factors which impact upon
parental care and future risk of harm and consider
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how best to advise, support and assess the parents
to assess whether their children can and should be
rehabilitated home or whether they require long
term permanent placement away from their parents.
Conversely, the ‘one size fits all’ approach we are
ushering in will not have even as a partial goal the
hope of maximising the prospects of successful
reunification of children with their birth families.

Compounding the problem is the current postcode
lottery.

Look to the success of the first FDAC court:

In January 2008 the UK’s first ever Family Drug and
Alcohol Court (FDAC) opened in London at Wells
Street Family Proceedings Court. It is funded by
central government and Camden, Islington and
Westminster local authorities.

Parental substance misuse is a factor in up to two-
thirds of all families going through care proceedings.
The new court, based on a successful US model,
aims to address the treatment needs of parents so
families can stay together.

Under the FDAC system, parents are given immedi-
ate access to substance misuse services. Families are
also benefiting from the court’s assistance in address-
ing other issues affecting their ability to parent, such
as housing, domestic violence and financial hardship.

The first review of the outcomes of this court pub-
lished by a team at the Nuffield Foundation (evaluat-
ed by a team at Brunel University)12 concluded, when
analysing the length of proceedings (in comparison
to others at that time, i.e.not 26 weeks) that longer
proceedings were a more constructive use of
court time.

• The average length of cases was the same as
in conventional proceedings. The FDAC cases
where parents and children stayed together at
final order took about eight weeks longer than
similar cases in the comparison sample. This was
clearly ‘purposeful delay’, helping to consolidate
recovery and safe parenting.

• It took on average seven weeks less for children
to be placed in a permanent alternative family
when parents could not control their substance
misuse. Swift decision- making when parents
cannot address their substance misuse is in line
with FDAC’s aims.

• FDAC’s fair approach to parents meant that
fewer cases became contested hearings.

12 The Family Drug & Alcohol Court (FDAC) Evaluation
Project Final Report. FDAC Research Team, Brunel
University: Professor Judith Harwin, Mary Ryan, Jo
Tunnard, Dr Subhash Pokhrel, Bachar Alrouh, Dr Carla
Matias, and Dr Momenian-Schneider, May 2011

Further it was found that more FDAC than compari-
son parents were reunited with their children.13

No less important in the current climate: overall this
system could save costs across the board (LAA,
social services and shorter, less costly court hearings
and therefore less cost in terms of legal representa-
tion etc)14.

So alternative approaches can and do lead to suc-
cessful outcomes for children and their families.
Why not roll this out through the country rather than
gaze endlessly at the ideal of the 26 week regime?

Furthermore, in those cases where experts are not
only ‘necessary’, but in challenging the previously
accepted professional doctrine, have fundamentally
changed the result (see Sutton v Gray and L&M
above), 26 weeks will never be achievable.

Proposition: The time savings are illusory in any
event.

Argument for:
Whilst the Government and the Family Division
through its various guises (direct meetings with the
President, imposition of new Local Government
guidance, training and discussion via local Family Jus-
tice Boards) have tried to bring about robust training
to social work departments one is forced to question
whether in fact the pre-proceedings work will in fact
save any time from the child’s point of view.

Are there sufficient resources to ensure the robust,
fair and focused types of pre-proceedings assess-
ments as envisaged under the new protocol? Can
and will they be actioned by already hard-pressed
and under-resourced social services departments?
No and no!

Some local authorities have tried to ‘employ’ asses-
sors to conduct pre-proceedings assessments such as
psychological assessments only to find the expertise,
the ambit, or the validity of a non-joint instruction of
them challenged once cases come before the court.

13 Of the 41 FDAC mothers, 39 per cent (16) were
reunited with their children by the final court order, as
opposed to 21 per cent (4 of the 19 mothers) in the
comparison group.

14 The average cost of the FDAC team per family is
£8,740 over the life of the case. This cost is offset by
the savings to local authorities from more children
staying within their family. FDAC reduced costs in
other ways, too: through shorter care placements
(£4,000 per child less); shorter court hearings and less
need for legal representatives at hearings (saving local
authorities £682 per family); and fewer contested
cases. In addition, the specialist team carries out work
equivalent to that done by experts in ordinary care
cases saving £1,200 per case.
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What real scrutiny will there over the pre-proceed-
ings work? At the moment there is none.

And the simple fact is that cases will simply start
later: social services will be worried to ensure that
they have ticked all the relevant boxes and prepared
all the necessary documents before the case comes
to court, leaving children at risk – and parents
disenfranchised – for longer. The process of child
protection is not foreshortened, merely the length of
the formal proceedings.

The recent Court of Appeal decision of Re P15 il-
lustrates how, when assessments are not correctly
focused, delay can occur even within the court
process. In that case the court overlooked the as-
sessment process with regard to the father and
pre-proceedings assessments were at odds with in-
proceedings assessments – the latter ultimately not
living up to the scrutiny of the Court of Appeal.

Can one really look to commence Placement Order
applications at the day 12 CMH or even at the IRH
when the assessment process feeds into the Agency
Decision Maker’s decision-making process?

If Local Authorities are truly being assessed by the
length of time between ADM decision and place-
ment (4 month being the nationally expected target),
are ADMs going to make decisions at the earliest
time or in fact the latest (as currently). Until this
is tightened up, any measurable improvements in
timescales within the Care Proceedings will simply
be undone by the issues within Placement Order
applications.

Argument against
The pilot scheme was ‘tested out’ by 3 London Bor-
oughs starting in November 2012 in what is known
as the ‘Tri-Borough Project’.

Clearly demonstrable was that the introduction of
the scheme more than halved the duration of care
proceedings cases – including adoption – to below
the Government’s planned limit of 26 weeks.

What is more, Westminster City Council, the Royal
Borough of Kensington and Chelsea (RBKC) and
Hammersmith & Fulham Council (H&F) said they
expected the scheme to save more than £1m a year.

The pilot was launched on 1 April 2012 and ‘early
indications’ suggested a reduction in the duration of
care proceedings cases from a previous average of
50-60 weeks to just 20.3 weeks.

A ‘six months on’ progress report showed that
out of the 43 cases that had started since the pilot
launched:

1. Six of the more straightforward cases had already
completed and in a further 11 cases either this

15 [2013] EWCA Civ 963

was imminent or final hearing dates had been
set.

2. So far, the average completion period for cases
was 20.3 weeks, and they had involved an
average of only 4.4 hearings each. The average
across the three boroughs before the care pro-
ceedings pilot began had been 50-60 weeks.

3. A further eight cases looked likely to complete
within 26 weeks (the target timeframe) or only
slightly over that time.

4. A further 10 cases were at the early stages or
had only recently started, and it was too soon to
make predictions on their likely completion dates.

5. Of the remaining eight cases, one was expected
to complete in 40 weeks, one in 35+ weeks and
another in 30 weeks. ‘The other five are proving
less predictable and are more complex cases that
may take longer.’

A strict approach to narrowing issues such as consid-
ering whether the Threshold is met at the CMH and
approaching IRHs as hearings at which final orders
may be made, is also likely to bring resolution to
cases in a shorter timescale.

While the degree to which courts will use IRHs as
effective final hearings remains to be seen, the
increasing demands on the courts’ precious time and
the ongoing national increase in issued cases means
that the time has come not to strive to find holes in
the proposed reforms, but rather to make sure that
they work.

To coin a phrase: it can be done, it must be done …
you know the rest!

Proposition: Robust case management must live
up to its name. For example, a Judge should
conclude a ‘hopeless case’ at IRH even if the
parents want to fight at a Final Hearing?

Argument for:
In the case of North Yorkshire Council v B16, it be-
came apparent only shortly before an 11-day fixture
that assessment of the paternal family would take
longer to undertake. The mother resisted there
being an adjudication, at what was suddenly an
interim stage, of her long-term suitability to care
for the child, contending that this should wait until
final disposal of the case and settled final care plans.
Black J (as she then was) firmly rejected this proposi-
tion saying this:

[18] If the evidence is available, I see nothing
wrong in the court determining in advance of the
local authority presenting its final care plan and
the court considering ‘disposal’ that a particular

16 [2008] 1 FLR 1645
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individual is not going to be in a position to care
for a child safely in the sort of timescale that the
child needs. I do not agree with [Counsel] that that
is an unusual course in these courts. It is not at all
uncommon for a parent or another individual to be
ruled out after a fact-finding hearing. […]

It is thus clear (if indeed it was not before this case)
that the court has the jurisdiction to consider, at an
interim stage, ruling on the question of whether ‘a
particular individual [is or] is not going to be in a
position to care for a child safely in the sort of times-
cale that the child needs’.

Any order preventing members of a family from
living together and sharing family life together
both engages Article 8 and, prima facie, breaches
Article 8(1). But that simply means that any neces-
sary interference with Convention rights must be
proportionate. That is to say (borrowing words from
Lord Steyn) ‘the means used to impair the right or
freedom are no more than is necessary to accom-
plish the objective’17.

The overriding objective at rule 1.1 of the Family
Procedure Rules 2010 (FPR2010) reminds courts that
to deal with a case ‘justly’ requires an eye on expedi-
tion, fairness, proportionality to the complexity of
the issues, saving expense and the scarcity of court
resources.

Active case management is the Court’s duty. Rule
1.4 of the FPR2010 sets out that such case manage-
ment includes (inter alia): ‘(a) setting timetables or
otherwise controlling the progress of the case; (b)
identifying at an early stage:- (i) the issues, and (ii)
who should be a party to the proceedings; (c) decid-
ing promptly:- (i) which issues need full investigation
and hearing and which do not; and (ii) the procedure
to be followed in the case; […] (m) giving direc-
tions to ensure that the case proceeds quickly and
efficiently.

General case management powers, as listed at rule
4.1(3) specifically permit the court (inter alia) to: (c)
adjourn or bring forward a hearing; […] (j) direct a
separate hearing of any issue; […] (k) decide the or-
der in which issues are to be heard; (l) exclude an is-
sue from consideration; (m) dismiss or give a decision
on an application after a decision on a primary issue;
[…] take any other step or make any other order for
the purpose of managing the case and furthering
the overriding objective.

Robust case management must be just that: robust.
Article 6 does not explicitly give the right for evi-
dence to be called and/or tested in oral examination
save in relation to a person ‘charged with a criminal

17 R v Secretary of State for the Home Department, ex
parte Daly [2001] UKHL 26, [2001] 2 WLR 1622,
[2001] UKHRR 877

offence’18. The revised PLO, in relation to the IRH
says: (3) The court will conduct the Issues Resolution
Hearing with the objective of – (a) identifying the
remaining issues in the proceedings; (b) as far
as possible resolving or narrowing those issues;
(c) giving directions to manage the proceedings to
the final hearing in accordance with rule 12.12 and
Pilot Practice Direction 12A. (4) Where it is possible
for all the issues in the proceedings to be resolved
at the Issues Resolution Hearing, the court may treat
the Issues Resolution Hearing as a final hearing and
make orders disposing of the proceedings.

At the point that the fact-finding stage is complete,
the proceedings are inquisitorial or quasi-
inquisitorial. See, for example, Charles J in Re R19.

‘In my judgment, it is at the next stage, namely the
welfare or disposal stage, when the issue is what
would best promote the welfare of the child that
the non-adversarial or inquisitorial nature or
element of the proceedings comes to the fore.’

If inquisitorial, it is the Judge who decides what
evidence (s)he needs in order to reach the various
conclusions and make the various decisions; it is not
the parties or their advocates. Cross-examination –
essential in relation to significant factual disputes – is
only relevant to disagreement in relation to opinion
and assessment to the extent that the Judge will
be assisted by hearing it in reaching his decision(s).
‘Hankford’s Bell’ may have needed to be struck in
order to establish its composition; many will. Some
bells however – or propositions based on evidence
and sound assessment – are so substantial, so clearly
undeniable, that the luxury of testing them is not
necessary.

In a classic ‘hopeless’ case, the robust trial Judge
should be able, even encouraged, to achieve final-
ity at the IRH stage, even in the face of parental
disagreement and without affording the ultimately
pointless entitlement of challenging through lengthy
cross-examination essentially unchallengeable evi-
dence.

Argument against:
In order to satisfy the ‘proportionality’ defence of
an interference with Article 8, Wilson LJ (as then he
was) reminds the lower courts in D McG20 that so
drastic a step as making an order authorising the
placement of a child for adoption should only be
undertaken when all avenues towards rehabilitation
have reasonably been explored. It is only a slight ex-
tension of this reasoning to conclude that consigning

18 Article 6(3)(d), ECPHRFF
19 Re R (Care: Disclosure: Nature of Proceedings) [2002] 1

FLR 755, at pp.771-2
20 D McG v Neath Talbot County Borough Council [2010]

EWCA Civ 821, [2010] 2 FLR 1827
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a child to long-term foster care for his/her minority
requires the same vigour of approach.

Of course, an additional dynamic in many cases is
that in respect of multiple children the notion of
‘family life’ encompasses not only their relationship
with and the possibility of growing up with each of
their parents, but also their relationships with each
other and their adult sibling and the possibility of
growing up living with each other. This will be sig-
nificantly affected by the implementation of the LA’s
care plans and the contact proposals therein.

Article 6 may not explicitly enshrine a right to chal-
lenge evidence by cross-examination in non-criminal
proceedings, but that process – the challenge of
evidence – is unarguably of assistance to even an
experienced inquisitorial tribunal. As the President
noted:

[71] […] There are some principles that ring down
the centuries, and the efficacy of the adversarial
process is one of them. […] In a world inconceiv-
able to Hankford J and in a forensic context he
would find baffling, the point remains as true
today as then, and it surely applies as much to the
facts as to the law. […]

[72] In an arresting phrase, Megarry J […], once
referred to the aid afforded to the judge by ‘the
purifying ordeal of skilled argument on the specific
facts of a contested case’ […]. Most family judges
will have had the experience of watching a seem-
ingly solid care case brought by a local authority
being demolished, crumbling away, at the hands of
skilled and determined counsel. So the role of spe-
cialist family counsel is vital in ensuring that justice
is done and that so far as possible miscarriages of
justice are prevented.21

It is also a Common Law right of parties whose
Human Rights are engaged. If further authority for
so elementary proposition is needed, it is found in Re
W22, in which the following observations were made
by Black LJ:

25. I cannot accept that the matters that counsel
for the guardian raises are an answer in this case
to the father’s complaint that he was not allowed
to cross-examine the guardian. It is very common
for the parties’ respective cases to be set out in
writing before the hearing and even argued be-
tween them in more formal areas of the law. This
is of course the purpose of pleadings. This process
is rarely, however, a substitute for the giving of
oral evidence, which is tested in cross examination
and I do not consider that, even taken with the
other matters to which Ms Kaur took us, it was a
substitute here.

21 Re TG, op. cit.
22 Re W (Cross-Examination) [2010] EWCA Civ 1449,

[2011] 1 FLR 1979

[…] The weather had forced the parties into a dif-
ficult position, and this was a pragmatic response
by the judge to the dilemma, but it did not, I am
afraid, provide the father with the chance to which
he was entitled of putting his own questions to the
guardian in the witness box. On one view it actu-
ally compounded the problem, because it gave the
guardian a further opportunity to explain his posi-
tion in response to the father’s criticisms without
the father having a corresponding opportunity to
test this new material.

A court is not entitled, at the request of the local au-
thority (as prosecuting agency) or of its own motion,
to deprive the parents (and thus the court and the
children) of the right to challenge the case against
them and does not divest the court of the duty to
scrutinise the detail of the care plans proposed on
behalf of the children.

The stakes are too high. Lord Templeman observed
as long ago as 1988 that:

The best person to bring up a child is the natu-
ral parent. It matters not whether the parent is
wise or foolish, rich or poor, educated or illiterate,
provided the child’s moral and physical health are
not endangered. Public authorities cannot improve
on nature.

Robustly managed IRHs can only go so far: parents
are inalienably entitled to a final hearing in a care
case if they do not accept the Care Plans.

4. Conclusions
The simplest conclusion from the foregoing is that
there is real disagreement in relation to many issues;
that there is a spectrum of commentary and
prediction ranging from ‘Brave New World’ at one
end to ‘We’re Going to Hell in a Handcart’ at the
other.

Certainly the aims and the approach implicit in the
new system are based on careful research and on
coherent and robust arguments as between the
judiciary, practitioners and Cafcass and government
ministers. It is also clear beyond argument that the
Family Courts needed to do something pretty
extreme to break the prevalence of inexcusable
delays and disproportionate expense which had
somehow become the unchallenged norms in our
collective professional psyche.

It is too easy simply to stand back and predict the
pitfalls. Whether the new system will work
comprehensively in all ‘types’ of cases remains to be
seen. If nothing else, though, the children must
become the focus of all decisions, and section 1(2) of
the Children Act is both demonstrably true and
routinely brushed aside: as a ‘general principle […]
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any delay in determining the question is likely to
prejudice the welfare of the child’.

But it is equally important to recognise that a child’s
unfortunate experiences do not suddenly end at the
point of the conclusion of proceedings within a set
period. The long-term state care to which many are
consigned is very far from ideal; the romantic
panacea that is adoption is beset by a worrying
degree of placement breakdown. The conclusion of
care proceedings is only a cause for celebration if it
provides the best result for the child.

The authors of the review of the FDAC system urge
that the scheme is used in more areas around the
country. There may be other specialist schemes likely
to improve the quality of justice. Ultimately, though,
we know that there is no more money in the current
climate.

In the meantime, we have a new system and we
know that it must work – if for no other reason that
that the risk of care proceedings (post finding of
fact) being taken out of courts and put into simpler,
conveyor-belt-like (and lawyer-free) tribunals is a very
real one.

The responsibility of the lawyer in public law children
cases, more than ever, will be to identify at the very
outset those cases which really can, and so should,
be concluded in a much shorter timeframe, while
highlighting the cohort of truly complex or
exceptional cases that need and deserve experts,
experienced practitioners and time to resolve. The
advocacy employed when acting for the parents and
children in these cases will have to be every bit as
‘robust’ as the judicial case management up against
which we will routinely find ourselves.

On 20 June 2013 a number of child care solicitors took to their bikes to set off on their
12th annual challenge to support the Who Cares? Trust and help children in care. This
year the three and a half day ride took them from Rhennen, a town south east of Utrecht,
to their destination of Amsterdam. They tackled over 200 miles and aimed to reach a
fundraising target of £50,000. The cyclists included social workers, lawyers and judges,
who have worked with children and young people in care and understand the challenges
they face. For more information visit www.thewhocarestrust.org.uk
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Abstract
The parent-child relationship in Islamic law is
not based on a contractual relationship, as with
marriage, but emerges through a natural event
– the birth of a child. The law puts the
emphasis on the duties of the parents and the
rights of the child, as opposed to the rights of
the parents. As between mother and father,
emphasis is placed on paternity, which is always
presumptive in a legal marriage, unless
otherwise indicated and the duties of
parentage are bound to the notion of marriage
under the religious law. There has been recent
interest in UK courts that reflects the increasing
acknowledgement of Muslim legal principles in
English jurisprudence appertaining to family
law. The European Court of Human Rights has
applied a strict test in adjudicating on some
forms of minor custody which could make it
incompatible with fundamental rights.

Introduction
The guardianship [wilaya] of minors comes into
effect once parentage has been established, which
incurs then the rights and responsibilities. These
rights and responsibilities continue until the end of
the child’s minority. The child ceases to be a minor
generally around the age of 15, although classical
jurists put this at a much earlier age. Once a child
has reached this age, no one has the legal right any
longer to function as his or her guardian or to claim
custody of the child. After the father, the next legal
guardians in line will be based on the father’s
immediate male relations.

The person of the child, which has to do with
custody [hadana, which means nursing] over the
child. This involves exercising guardianship over the
child for which the mother holds the responsibility.
She has the right and no one can deprive her of it
unless she is somehow disqualified or remarries after
the divorce of the parents. The mother has custody
of a son until age 7, and a daughter until puberty,
which makes her legally marriageable. The father

nonetheless exercises authority over the mother, and
so the final decision in matters of custody returns to
the father when he so demands.

The property of the child, which form of
guardianship is dominated by the father. This covers
the same period for male and female children, that is
until puberty. While the mother is not the legal
guardian of property, she may become de facto
guardian of the child’s property simply because she
looks after that property, but this is only so with the
man’s permission. The primary right to the child’s
property remains with the father who is limited
legally as to what he may do with it.

The father is recognised as charged with protecting
that property, not using it for his own benefit. This
requirement means he may not choose to sell the
immovable property of his minor child, unless he is
able to obtain twice the value for it, and this
doubled income remains the property of the child as
well; or if it is necessary to sell it in order to provide
for the care of the child; or where the property is
falling into decay or costs more to keep up than is
feasible for the guardian.

The legal guardian may legally choose to sell the
minor’s moveable property, but only in order to
provide for the necessities of the child; again, not for
the benefit of the guardian. There is a guardian in
marriage of the child, which is by the father or some
other male relative. The father has the right to
arrange a contractual marriage for his child but such
a marriage cannot be consummated until after
puberty, no matter how young the child was when
contracted. This option of puberty, does allow a
female child, who has been marriage contracted by
her father to have it revoked.

Neil B.E. Baillie in the ‘Digest of Mohummadan
Law’ contends that the guardians are appointed by
natural right, testament, or by appointment from a
judge and their basic purpose is to preserve the
minor’s estates, education and family line. “
Guardians are of two kinds which are the lineal and
the testamentary guardian. The powers and duties
of the former are limited to the marriage of his
ward, and of the latter to the care of his person and
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property. The testamentary guardian does not
appear to be distinguished from the ordinary
executor. The executors have no authority to
contract a minor in marriage, unless he happens to
be the lineal guardian also.” 1

English Courts and Muslim custody

There have been recent judgments in which the
courts have decided on children born abroad and
there is a dispute with the parents exercising custody
in the UK. This has brought into conflict English law
in adjudging cases that appertain to Shariah legal
principles.

There has been a general deference shown to the
principles of wardship stipulated by Islam in the
English courts who have dealt with this subject
matter. This has been evident from the instance
when the first case came up that required the
supervision of minors by Muslim parents.

In Mohammed v Knott2 the marriage was
recognised as valid in English law. The Nigerian
Muslim husband had contracted an Islamic marriage,
in Nigeria which was a potentially polygamous
marriage with a 13 year old girl. When the couple
came to England they were cohabiting and it caused
a complaint to be raised in the magistrates court
under section 62 of the Children and Young Persons
Act 1933. The court declared that the girl was in
need of care, protection and control of the local
authority and had been exposed to moral danger
under s 2 of the Children and Young Persons Act
1963.

The Appeal Court overturned the decision of the
magistrates. Lord Parker CJ held that “decent-
minded English men and women, realising the way
of life in which the girl and the man were brought
up, would not inevitably say that the continuance of
their association, notwithstanding the marriage, is
repugnant.”3

There was an appeal by way of case stated, and the
Divisional Court decided, first, that the marriage was
recognised as valid by English law, on the basis of
the expert evidence provided by Professor Noel
Coulson. He gave testimony to the court about the
marriage laws and customs observed by Nigerian
Muslims that permitted the minor who was a female
and married to the husband to be cared for. This
was as follows: “In brief, the marriage is effected by
a simple contract between the parents or guardians
of the bride and bridegroom. The bridegroom pays a
dowry. Sometimes, but not always, the signing of

1 Bailie’s Digest, Premier Book House , 4 th edition,
1965, p. 430-440

2 '[1969] 1 QB 1.
3 At pp 6, 7.

the contract is succeeded by a religious ceremony
and a marriage feast; thereafter there is a formal
handing-over of the bride to the bride-groom by the
bride’s parents.

There is no minimum age for the marriage of a girl,
but it was unlawful for the bridegroom to live under
the same roof or consummate the marriage until
there are decisive indications of pubertal maturity in
the bride. It is conclusively presumed under Muslim
law that a girl cannot attain puberty below the age
of 9 and has attained it at the age of 15. Muslim law
permits polygamy and a man may have 4 wives.
Divorce is by mutual consent, or for any reason and
at any time at the instance of the husband.”4

In Re S (a minor)5 the Court of Appeal had to decide
on a wardship case that concerned an appeal by the
Pakistani mother of two young children from a
decision of a High Court Judge who had directed
that the two children, a girl of 7 and a boy of 3, be
returned immediately to their father in Pakistan. The
mother had brought them to England some few
weeks previously and she had admitted an extra
marital affair and divorce proceedings had been
concluded.

Section 17 of the Pakistan Guardian and Wards Act
1890 states: “In the event of a dispute involving the
physical care of a child, the court shall be guided by
what, consistently with the law to which the minor is
subject, appears in the circumstances to be for the
welfare of the minor.” Based on this provision
Counsel for the mother argued that the court should
not order a peremptory return to a jurisdiction which
does not apply a similar system of law governing the
custody of children and because of this legislation,
the welfare of the child is qualified by the reference
to Muslim law, which in their opinion would have
severely restricted the mother’s involvement in the
children’s upbringing.

The Court of Appeal rejected this argument and in a
unanimous ruling held that these were Pakistani
Muslim children and their home was in Pakistan.
Nolan LJ cited the Pakistan case of Mohammad
Bashir v Ghulam Fatima,6 to illustrate the
difference between English law and Pakistan law,
whereby in Pakistan the courts will give effect to the
minors’ welfare but from the Muslim perspective.
His Lordship found this reasonable and acceptable in
supporting the proposition that the trial judge was
entitled to take the view that for the children of
Muslim parents whose home until now had been
Pakistan the principles of guardianship over minors

4 S Poulter "English Law and ethnic Minority Customs"
Butterworths (1986) at p 21.

5 (1993) 1 FLR 297.
6 (1953) PLD Lahore 73.
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were more appropriate than those enforced in
England.

However, this matter is likely to be contentious
because of the implications on immigration and has
arisen on many occasions before the Immigration
Appeal Adjudicators and the Immigration Appeal
Tribunal, where there is less probability of expert
evidence being available because of the lack of
provision of legal aid.

There were two cases that came to the attention of
the English courts in 1986 that involved a 12 year
old Iranian bride and the other involving a 13 year
old Omani bride. In that same year there were legal
reforms and changes to the Immigration Rules, since
when persons under the age of 16 have been barred
from entering the UK in reliance upon their status as
a spouse. The Rules are now contained in HC 394 at
paragraph 277.7

Impact of international Conventions
The UK is a signatory to the Convention of the
Rights of the Child 1989 in interpreting Islamic rules
as to the guardianship of the child. The Convention
states in its preamble: “A child by reason of his
physical and mental immaturity needs special
safeguards and care, including appropriate legal
protection before as well as after birth”.

The most contentious pieces of law in the
Convention are the rules relating to terms such as
“residence” and “contact” that have superseded the
concepts of “custody” and “access” and instead of
a parent exercising the latter the child is now
deemed to have those rights. Some Muslim countries
have ratified it with derogations which reserve rights
as to how they will treat the children under their
jurisdiction that vary this obligation.
The Saudi Arabian government has recognised the
ICRC to which it acceded in 1996 with general
reservations. The exclusion was ‘with respect to all
such articles as are in conflict with the provisions of
Islamic law’ which it considers to be a valid source of
domestic law. It is not defined as to what
contradictions there are in the Conventions and the
force of Islamic law that the Kingdom has added this
caveat. However, the Committee on the Rights of
the Child at the UN, which reviewed its treatment of
children under the Convention in January 2005,
strongly condemned the government for its practice

7 These rules came into effect on 3 April 2006. They
were part of the statement of changes to the
Immigration Rules, HC 1066 of 2005-06, laid before
Parliament on 30/3/06 under section 3(5) of the
Immigration Act 1971. www.publications.parliament.
uk/pa/jt200607/jtselect/.../173/173.pdf

of imposing the death penalty on juveniles, calling it
“a serious violation of fundamental rights”.8

In its declaration to accede to the Convention the
Iranian government has expressed reservation to all
articles that may be contrary to the Shariah. At the
point of ratification in September 1991 it expressed
reservation that the government has “ reserved the
right not to apply any provision or articles of the
Convention that are incompatible with Islamic law
and the international legislation in effect ”. The
approach that subordinates the Convention as
secondary to Islamic law is based on the norms set
out in the Quran.

The concepts of Islamic law have to be compatible
with the European Convention of Human Rights.
This is because they have to be interpreted against
the background of the realisation that the Shariah
rules of guardianship have a practical relevance in
contemporary society. The Strasbourg has recently
affirmed the decision of the French authorities
banning the adoption of an Algerian baby under the
Islamic ‘Kafala’ guardianship system as a breach of
human rights laws.

In Harroudj v. France (application no. 43631/09)
4/9/12 the case concerned the refusal of permission
for a French national to adopt an Algerian baby girl
already in her care under the Islamic-law form of
guardianship called ‘kafala.’ The French court had
ruled that the applicant had parental authority,
enabling her to take all decisions in the child’s
interest, and gave the child the protection to which
all children are entitled under the international
treaties. According to the French Civil Code a child
could not be adopted if the law of his or her country
prohibited adoption, as it does in the case of
Algerian family law which is based on Shariah law.

In Muslim States, with the exception of Turkey,
Indonesia and Tunisia, kafala is defined as a
voluntary undertaking to provide for a child and take
care of his or her welfare and education. The Lyon
Court of Cassation noted that cooperation
agreements on international adoption applied only
to adoptable children, and kafala was explicitly
acknowledged by the Convention on the Rights of
the Child as protecting the child’s best interests in
the same way as adoption and it was a decisive
factor when assessing how the States
accommodated it in their domestic law and dealt
with any conflicts that arose.

8 www.hrea.org/lists2/displays.
php?languagesid=1&id=1356
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At the ECHR the judges declared that there was no
violation of Article 8 (right to respect for private and
family life) of the European Convention on Human
Rights. The Court found that a fair balance had been
found between the public interest and that of that
of due regard for cultural pluralism. This decision
was meant to encourage the integration of kafala
children without immediately severing the ties with
the laws of their country of origin.

Conclusion
The Muslim law places the utmost importance on
the concept of guardianship over a minor. There are
three types of guardianship which are fixed for a
child from the time of its birth which are based on
the natural ties with the parents. The first is
guardianship of upbringing, which is overseen by the
mother during the age of dependence, in the
absence of the father that is contingent on the age
when this period terminates. This varies from 7 years
for a son and 9 for a daughter.

The judicial authorities are increasingly familiarising
themselves with the foreign law concepts including
those of Islamic law which provides them with an
insight when dealing with such cases. In recent
years, the Ethnic Minorities Advisory Committee of
the Judicial Studies Board has embarked on a
training programme for Judges in helping them
understand the customs of the ethnic minorities who
live in the UK. It has published considerable written
material, and it is in the middle of a rolling
programme of residential courses for all Judges.9

9 The Application of Islamic Law in English Courts http://
www.soas.ac.uk/cimel/materials/coulson-pearl.html
Accessed on 21 February 2013

The pertinent questions that have come before the
courts in recent times have raised the validity of
divorce; the position accorded to arranged
marriages; the enforcement of the dower; pre
nuptial contracts; spousal maintenance rights and
this includes the inheritance rights of the Muslim
heirs. This will make the judges more informed in the
affairs of the Muslim residents and in the conflict of
law issues.

The human rights implications are obvious as there
has to be protection of human rights. The courts will
have to interpret Article 8 so that there is no breach
of the right of family life when deciding issues of
custody. They will also have to have regard to Article
14 which requires that there is no discrimination in
the application of human rights.10

In terms of the rights of the child adult relations the
International Convention of the Rights of the Child
presents a framework for reference. It has changed
the rights of the parent into the rights of the child.
The issue of consent and the interests of the child
has been provided with an objective criteria that will
be universally applicable. It is compatible with Islamic
principles that protect the child and in English law
this should be harmonised with the common laws to
arrive at decisions that are in the best interests of the
child.

10 Article 14 states: The enjoyment of the rights and
freedoms set forth in this convention shall be secured
without discrimination on any ground such as sex,
race, colour, language, religion, political or other
opinion, national or social origin, association with a
national minority, property, birth or other status.
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Should the Child’s Best Interests be
Paramount?

Alistair MacDonald QC
St Philips Chambers, Birmingham

Introduction
For family lawyers, and particularly those
specialising in the law relating to children, the
‘best interests’ principle may be considered
almost a sacred mantra. It has accurately been
described as ‘a fundamental legal principle of
interpretation developed from the
compassionate self-imposed limitation on adult
power’ (Van Beuren, G Child Rights in Europe
(2007) Council of Europe Publishing, p 30). It has
been said that ‘[d]eciding what is best for a
child poses a question no less ultimate than the
purposes and values of life itself’ (Mnookin, R
Child Custody and Adjudication: Judicial
Functions in the Face of Indeterminacy (1975) 39
Law and Contemporary Problems 226, p 260). Is
not the proposition that the child’s best
interests should be paramount in questions
concerning their upbringing therefore an
uncontroversial one?

In answering this question it is important to
acknowledge that, whilst the ‘best interests’ principle
is central to the consideration of the current law
relating to children and of children’s rights, there is
not universal agreement as to its correct application.
In particular, despite domestic authority to the
contrary, there remains a cogent argument that the
paramount nature of the child’s best interests under
domestic legislation is not compatible with the rights
based approach to issues concerning children and
their families under the European Convention on
Human Rights or the United Nations Convention on
the Rights of the Child (Choudry, S. The Adoption
and Children Act 2002 – The Welfare Principle and
the Human Rights Act 1998 – A Missed Opportunity
(2003) 15 CFLQ 119). Within this context, it can be
argued first that holding the child’s best interests as
paramount works against a wider rights based
application of the best interests principle in aspects
of the child’s day to day life beyond those with
which the court becomes concerned and, second,
that the paramountcy principle is in fact simply
incompatible with an approach which seeks to

ensure the rights of children. It is these issues I want
to discuss today with a view to examining how the
application of the best interests principle may evolve
in the future within a rights based framework and to
the benefit of children.

Best Interests – A Brief History
The law began to play an active role in the
protection of children’s interests in the latter half of
the 19th Century. In the 1860’s William Shaen began
to identify child welfare as a specialist branch of
legal practice (Jackson, L Child Sexual Abuse in
Victorian England (2000) Routledge, p 61). The
Infant Life Preservation Acts of 1872 and 1897 were
passed in an effort to combat the evils of ‘baby-
farming’ by which desperate mothers lacking means
of support handed over their infants to ‘baby-
farming houses’ in which they were often starved to
death (Cretney, S Family Law in the Twentieth
Century – A History (2003) Oxford, p 632). In 1889
the Prevention of Cruelty to, and Protection of,
Children Act 1889 entered the statutes books and
created the general offence of ill-treating,
neglecting, abandoning or exposing a boy under 14
or a girl under 16 in a manner likely to cause the
child unnecessary suffering or injury to health. The
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Act also conferred extensive powers to investigate
what had happened to the child at home and to
commit the child to the care of a ‘fit person’.

In 1891 the Custody of Children Act was passed,
which gave the court discretion to refuse to enforce
a parents’ right to custody where the parent had
abandoned or deserted a child or otherwise acted in
a manner such as to make it inappropriate to enforce
the parental right. The Prevention of Cruelty to, and
Protection of, Children Act 1889 was described by
Benjamin Waugh as the ‘great awakening of the
nation to a true and full recognition of the rights of
children’ (Waugh, B in Clarke Hall, W The Queen’s
Reign for Children (1897) Fisher Unwin Introduction,
pvii).

Within the private family sphere English law
continued to view children as the property of their
father (Cross, G Wards of Court (1967) 83 LQR 200,
201). In the infamous case of Re Agar-Ellis (1883) 3
ChD 317 the Court held that ‘when by birth the
child is subject to a father, it is for the general
interest of families, and for the general interest of
children, and really for the interests of the particular
infant, that the court should not, except in very
extreme cases, interfere with the discretion of the
father but leave to him the responsibility of
exercising that power which nature has given him by
birth of the child’.

However, courts slowly began to show willingness to
exercise a protective jurisdiction in cases where the
actions of the father seriously compromised the
welfare of child (see R v Dobbyn (1818) 4 Ad & El
644n, ex P Bailey (1838) 6 Dowl 311, Shelley v
Westboroke (1817) Jac 226, Re Besant (1879) 11 Ch
D 508 and the US case of Commonwealth v Briggs
33 Mass (16 Pick.) 203, 205 (1834)) albeit with the
aim of protecting the child’s commitment to the
dominant social values of the time rather than
protecting his or her welfare per se. By the end of
the 19th Century the courts had articulated an
interest which children might have that was distinct
from that of their father, although as Eekelar
observes, ‘the earliest measures for dealing with
child neglect were activated by concerns about social
cohesion rather than the implementation of
children’s interests in their own right’ (Eekelar, J The
Emergence of Children’s Rights (1986) Oxford
Journal of Legal Studies 6, pp 161–182, p 168).

However, towards the very end of the 1800s even
the idea of the interest of the child being linked to
the interests of society rather than the good of the
child showed signs of changing. In 1873 the Custody
of Infants Act permitted the Court to determine the
issue of custody having regard to ‘the benefit of the
infant’ (emphasis added). In 1886 the Guardianship

of Infants Act s.5 gave the court jurisdiction to make
orders for custody and access on the application of
the child’s mother ‘having regard to the welfare of
the infant’ (emphasis added). In Re McGrath [1893]
1 Ch 143 Lindley J held that ‘The word welfare must
be taken in its widest sense. The moral and religious
welfare of the child must be considered as well as its
physical wellbeing, nor can the ties of affection be
disregarded’.

In 1881 Justice Brewer, sitting in the Kansas Supreme
Court, held in Chapsky v Wood (1881) 26 Kan 650,
seemingly for the first time, that the courts
paramount consideration was to be the child’s
welfare. The domestic jurisdiction followed suit in F
v F [1902] 1 Ch 688 in which Farwell J said ‘The
court in considering the question of guardianship
has regard before all things to the infant’s welfare; it
has regard, of course, to the rights of the father and
the mother, but the essential requirements of the
infant are paramount’. Munby notes that this is
probably the first occasion on which it was said by a
domestic court that the child’s welfare is the court’s
paramount consideration (Munby, J Families old and
new – the family and Art 8 (2005) CFLQ Vol 17 No 4,
p 498). In J v C [1970] AC 668 Lord MacDermott
gave the classic exposition of the meaning of
‘paramount’ within the context of the term ‘first and
paramount’ contained in the Guardianship of Minors
Act 1971, observing that:

“Reading these words in their ordinary
significance, and relating them to the various
classes of proceedings which the section has
already mentioned, it seems to me that they
must mean more than that the child’s welfare is
to be treated as the top item in a list of items
relevant to the matter in question. I think they
connote a process whereby, when all the relevant
facts, relationships, claims and wishes of parents,
risks, choices and other circumstances are taken
into account and weighed, the course to be
followed will be that which is most in the
interests of the child’s welfare as that term has
now to be understood. That is the first
consideration because it is of first importance
and the paramount consideration because it rules
on or determines the course to be followed.’

What the foregoing history shows above all is that
the paramount nature of the child’s best interests is,
like all legal principles, a complex product of gradual
evolution informed by changing societal values.
Whilst it can be argued that no one has yet come up
with a better solution than the principle of
‘paramountcy’ for ensuring that children’s best
interests remain at the centre of decisions which
touch and concern them, it does not mean that no
one ever will. Within this context age is no
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guarantee of quality and it is legitimate to ask
whether further evolution beyond the concept of
paramountcy might act to further benefit children.

The Best Interests Principle In Domestic Law
In what may be termed ‘the modern era’, the best
interests principle is articulated in a statutory context
primarily by its preeminent position in the Children
Act 1989 s.1 and the Adoption and Children Act
2002 s.1. These provisions are at the very heart of
every decision made by a Court concerning the
upbringing of a child, the administration of a child’s
property or the application of any income arising
from such property or questions relating to the
child’s adoption.

Given the long history and widely recognised
importance of the best interests principle to securing
children’s welfare, it is perhaps curious that we have
arrived at a position where the principle has been
confined in its application to the relatively narrow
aspect of children’s lives with which the courts are
concerned. Beyond the application of the principle
mandated by s.1(1) of the Children Act 1989 and
s.1(1) of the Adoption and Children Act 2002, there
has been no statutory requirement in domestic law
to take into account of children’s best interests in the
many and varied areas of their lives which extend
well beyond the very narrow confines of certain
court proceedings.

Thus, for example, the best interests principle has,
historically, been of no application to public or
private social welfare institutions, administrative
authorities or legislative bodies (R(P) and (Q) and QB
v Secretary of State for the Home Department [2001]
EWCA Civ 1151, [2001] 2 FLR 1122 per Lord Philips
MR). Whilst, pursuant to s.11 of the Children Act
2004, local authorities (and a wide range of other
bodies) must now discharge their functions having
regard to the need to safeguard and promote the
welfare of children, there has, historically, been no
obligation on local authorities under Part III of the
Children Act 1989 to have as their preeminent
consideration the bests interests of the child when
providing services to children and their families.
Indeed, historically, under Part III the best interests
principle has been described only as ‘an important
consideration’ (Re P (Children Act 1989 ss22 and 26:
Local Authority Compliance) [2000] 2 FLR 910). The
child’s best interests currently have no formal
standing in, for example, the law relating to planning
and the environment, the media, education, health,
social security and a wide range of other legal fields
in which the interests of children may figure on a
daily basis.

The UN Committee on the Rights of the Child has
repeatedly criticised the United Kingdom for an

insufficiency of measures to ensure the proper
implementation of the best interests principle, born
out of the narrow scope of the principle’s domestic
application. In 1995, the Committee noted that ‘the
principle of best interests appears not to be reflected
in legislation in such areas as health, education and
social security which have a bearing on the respect
for the rights of the child’ (1995 CRC/C/15/Add.34,
para 11). In 2008 the Committee again noted that
the principle of the best interests of the child is still
not reflected in all legislative and policy matters
affecting children, especially in the area of juvenile
justice, immigration and freedom of movement and
peaceful assembly (2008 CRC/C/GBR/CO/4, para 26).

Within the context of this persistent criticism, the
first question I want to consider is whether, and if so
how, this international censure regarding the narrow
domestic application of the best interests principle
can be answered in the context of the domestic
principle of paramountcy?

Welfare Versus Rights
It has been said that the best interests principle
requires a decision made with respect to a child to
be justified from the point of view of a judgment
about a child’s interests, it being inconsistent with
the best interests principle to make a decision that is
overtly justified by reference to some other interest
or interests (Eekelar, J Beyond the Welfare Principle
(2002) 14 CFLQ 237). The question asked by the
domestic paramountcy principle is not what the
essential justice of the case requires but rather what
the best interests of the child requires (S(BD) v S(DJ)
(Infants: Care and Consent) [1977] 1 All ER 656).
This distinction becomes very important when one
comes to consider the impact of paramountcy on the
wider application of the best interests principle.

The concept of the child’s ‘welfare’ is distinct from
the concept of the child’s human ‘rights’. The former
is a subjective interpretative principle the latter an
objective legal entitlement. Whilst in a system in
which decision making is based exclusively on the
child’s welfare the ‘paramountcy’ principle is not
generally problematic, in a system in which decision
making is based on the proposition that everyone,
including children, have equal and inalienable
human rights, holding the interests of one particular
group as paramount begins to create very real
difficulties. Eekelar observes that the best interests
principle, in its orthodox form, can hardly be
reconciled with the due recognition of the rights of
others (Eekelar, J Beyond the Welfare Principle (2000)
14 Child and Family Law Quarterly 237). The
paramountcy principle as earlier articulated in J v C
[1970] AC 668 cannot, by definition, accommodate
other rights or interests which, in a given situation,
may compete with the paramount interests of the
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child, such as the public interest or the interests of
justice. Thus, the rights or interests of others risk
exclusion if the best interests of the child are always
held to be paramount.

To put all this high principle into a more prosaic
context, it is unlikely that any Government will
promulgate planning legislation, social security
legislation or health legislation which ensures that
account is taken of the best interests of children as
long as those interests can, at all times and in every
situation, trump all other interests in respect of a
given planning, social security or health question. In
this way, holding the child’s best interests as always
paramount, or the perception that they are always
paramount, may be said to work against the wider
application of the best interests principle in
important aspects of the child’s wider day to day life.

In the circumstances if, in response to the criticism of
the UNCRC, we want to export the best interests
principle beyond the tightly guarded borders of the
Children Act 1989 and the Adoption and Children
Act 2002 to areas where, in addition to the child’s
best interests, there may be other interests which
might compete with those of the child, we need to
find a formulation of the best interests principle that
permits the child’s best interests to be balanced with
the interests of others in a wider context whilst at
the same time ensuring that the child’s best interests
are accorded the importance they deserve.

Best Interests and the UNCRC
The difficulties inherent in marrying the best interests
principle with a rights based approach is recognised
in the best interests formulation adopted by the UN
Convention on the Rights of the Child. Art 3(1) of
the Convention provides that: ‘In all actions
concerning children, whether undertaken by public
or private social institutions, courts of law,
administrative authorities or legislative bodies, the
best interest of the child shall be a primary
consideration’ (emphasis added).

The adoption of the term ‘a primary consideration’ in
Art 3(1) of the UNCRC reflects the concern outlined
above that, in addition to the child’s best interests,
there may be other interests in a given situation
which may compete with those of the child, which
interests would risk exclusion if the best interests of
the child were always to be paramount. The
requirement that the child’s best interests be a
primary rather than the paramount consideration
means that those best interests will not always be
the single, overriding factor to be considered as
between the child and other children, or the child
and adults, each of whom may have competing
interests which must be balanced. The ‘primary
consideration’ formulation adopted by Art 3(1) of

the UNCRC thus provides a means of ensuring that
children’s best interests are prioritised in situations
where there are other interests to weigh in the
balance, which interests it is inappropriate to exclude
in their entirety by the strict application of the
principle of paramountcy.

In this way, by contrast to the historically narrow
scope of the application of the best interests
principle in domestic law consequent upon the
statutory paramountcy principle, Art 3(1) of the
UNCRC invests the best interests principle with a
much wider potential scope of operation. Within the
domestic context, this much wider scope of
operation has recently been demonstrated rather
neatly in the context of immigration law.

In considering the following example it is important
to remember that domestic courts and administrative
bodies must (having regard to the fact that the
UNCRC has the status of an international
Convention binding on the United Kingdom and the
fact that the ECHR, in accordance with which
domestic law must be interpreted, must itself be
interpreted in harmony with the UNCRC) take
account of the UNCRC, including the best interests
principle enshrined in Art 3(1) (MacDonald, A
Bringing Rights Home for Children: Arguing the
UNCRC [2009] Fam Law 1073 and most recently
Neulinger & Shuruk v Switzerland (2010) 28 BHRC
706 at para 131).

This principle that domestic legislation and common
law should be construed and applied in a manner
which does not infringe, and which promotes, the
rights of the children enshrined in the UNCRC, is
now articulated in a long line of House of Lords and
Supreme Court authority (see MacDonald, A
Bringing Rights Home for Children: Arguing the
UNCRC [2009] Fam Law 1073). In addition, the
principle is further reinforced by increasing mention
of the UNCRC in secondary legislation and statutory
guidance. This includes the domestic statutory
guidance provided to the United Kingdom Borders
Agency on making arrangements to safeguard and
promote the welfare of children when discharging its
functions under the Borders, Citizenship and
Immigration Act 2009 s.55.

The operation of this immigration legislation in
relation to children has recently been the subject of
consideration by the Supreme Court in the case of
ZH (Tanzania) v Secretary of State for the Home
Department [2011] UKSC 4, [2011] 2 All ER 783. In
ZH (Tanzania) the Supreme Court acknowledged that
if a non-citizen parent is compulsorily removed from
the United Kingdom under domestic immigration
legislation and agrees to take her citizen children
with her, the effect is that the children have little or
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no choice but to go notwithstanding that there is no
power to remove, expel or deport British citizens
from this country. Within the context of this
scenario, the Supreme Court was required to
consider the weight to be attached to the best
interests of a citizen child affected by a decision to
remove his or her non-citizen parent from the United
Kingdom where the parent and child had a right to
respect for family life under Art 8(1) of the ECHR.
Holding that in applying the test of proportionality
under Art 8 of the ECHR the child’s best interests
must be a primary consideration, Baroness Hale
observed that:

“For our purposes the most relevant national and
international obligation of the United Kingdom is
contained in art 3(1) of the UNCRC: ‘In all actions
concerning children, whether undertaken by
public or private social welfare institutions, courts
of law, administrative authorities or legislative
bodies, the best interests of the child shall be a
primary consideration.’ This is a binding
obligation in international law, and the spirit, if
not the precise language, has also been
translated into our national law. Section 11 of
the Children Act 2004 places a duty upon a wide
range of public bodies to carry out their
functions having regard to the need to safeguard
and promote the welfare of children. The
immigration authorities were at first excused
from this duty, because the United Kingdom had
entered a general reservation to the UNCRC
concerning immigration matters. But that
reservation was lifted in 2008 and, as a result, s
55 of the 2009 Act now provides that, in relation
among other things to immigration, asylum or
nationality, the Secretary of State must make
arrangements for ensuring that those functions
‘are discharged having regard to the need to
safeguard and promote the welfare of children
who are in the United Kingdom’…Further, it is
clear from the recent jurisprudence that the
Strasbourg court will expect national authorities
to apply art 3(1) of the UNCRC and treat the best
interests of a child as ‘a primary consideration’…
In making the proportionality assessment under
art 8, the best interests of the child must be a
primary consideration. This means that they must
be considered first. They can, of course, be
outweighed by the cumulative effect of other
considerations.”

In articulating its decision, the Supreme Court in ZH
(Tanzania) mandates an extension of the application
in domestic law of the best interests principle
achieved through the agency of Art 3(1) of the
UNCRC applied as a binding international
convention and through the agency of the ECHR.
The ‘primary consideration’ formulation in Art 3(1) of

the UNCRC permitted the Supreme Court to imbue
the best interests principle with a far wider reach
than the traditional formulation of ‘paramount
consideration’ that continues to apply within the
context of proceedings under the Children Act 1989
and the Adoption and Children Act 2002. Within
this context, the Supreme Court makes clear that,
even in respect of decisions indirectly affecting the
child, the best interests of the child must be a
primary consideration. As Baroness Hale concludes,
this does not mean (as it does where the
paramountcy principle is applied to questions which
directly concern the upbringing of the child) that
identifying the child’s best interests will lead
inexorably to a decision in conformity with those
interests. Rather, provided that the court or decision
maker does not treat any other consideration as
inherently more significant than the best interests of
the child, the court or decision maker can conclude
that the strength of the other considerations
outweighs them. The important thing is to consider
the child’s best interests first.

Thus, to take the application of the proportionality
test under the ECHR considered in ZH v Tanzania as
an example, in a case where the Court is seeking to
balance the Art 8 right to respect for private life and
the Art 10 right of freedom of expression in order to
determine whether material arising from proceedings
concerning children should be disclosed to the press,
in applying the ultimate balancing test of
proportionality stipulated in Re S (Identification:
Restrictions on Publication) [2004] UKHL 47, [2005]
1 FLR 591 the Court should treat the child’s best
interests as a primary consideration. This point was
taken in Re X, Y and Z (Children)(Anonymity: Identity
of Expert) [2011] EWHC 1157 (Fam), [2011] All ER
(D) 143 (May) but not decided by the Court.
Likewise, in circumstances where a child is affected
by a decision concerning the environment,
education, health, social security or juvenile justice,
the child’s best interests must be a primary
consideration of the Court or the decision maker in
determining the matter at issue.

In consequence of the decision in ZH (Tanzania) the
best interests principle arguably emerges from the
narrow confines comprised by the Children Act 1989
and the Adoption and Children Act 2002 to
encompass a much broader spectrum of situations
and circumstances which touch and concern the day
to day lives of children. The issue of the child’s best
interests becomes a question not only for family
lawyers but also for lawyers dealing with
immigration, planning, the media, social security,
education, health and a wide range of other legal
fields in which the interests of children may figure.
In short, the child’s best interests become a matter
expressly to be taken into account by the State to an
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extent that would be extremely difficult were the
child’s best interests held to be paramount in such
circumstances.

Best Interests and the ECHR
Of course, even in proceedings under the Children
Act 1989 and the Adoption and Children Act 2002,
which stipulate that the child’s best interests are
paramount in respect of questions determined under
those statutes, there are a number of competing
interests and rights beyond the interests and rights
of the child. Indeed, when viewed in the context of
the ECHR, it is well recognised that cases involving
children often involve a tension between the rights
of the child, most commonly under Art 8, and the
rights of the parent under the same article. The
second question I want to examine today is whether
it can continue to be said that the principle of
paramountcy enshrined in the 1989 and 2002 Acts is
compatible with a rights based resolution of these
tensions?

During the passage of the Children Act through
Parliament Lord McKay stated that the child’s welfare
must be placed ‘before and above any other
consideration in deciding whether to make an order’
(Lord McKay, LC, Hansard HL Vol 502, col 1167).
Within this context, the approach of Lord
MacDermott in J v C was endorsed again in 2006 by
Baroness Hale in Re G (Children) (Residence: Same
Sex Partner) [2006] UKHL 43, [2006] 1 WLR 2305 in
which she said:

‘The statutory position is plain: the welfare of the
child is the paramount consideration. As Lord
McDermott explained in J v C [1970] AC 668,
711, this means that it rules upon or determines
the course to be followed. There is no question
of a parental right.’

By contrast, the response of the European Court of
Human Rights to the tension between the rights of
the child and the rights of the parent has been to
treat such cases not as classic cases of interference in
an individual’s rights but as ‘positive obligation’
cases, in which there is an obligation on the State to
strike a ‘fair balance’ between competing interests
when determining whether interference in Art 8
rights is justified for the purposes of Art 8(2) (See
Lord Lester QC, Lord Pannick QC and Herberg, J
Human Rights Law and Practice (2009) 3rd edn,
LexisNexis, pp 425–428 and see Gaskin v United
Kingdom (1989) 12 EHRR 36, para 42). This ‘fair
balance’ approach to cases where the rights of
parents and children under Art 8 conflict was
described in Kearns v France [2008] 1 FLR 888, para
74 in which the European Court of Human Rights,
following a well established line of authority,
observed:

‘The court reiterates that although the object of
Art 8 is essentially that of protecting the
individual against arbitrary interference by the
public authorities, it does not merely compel the
state to abstain from such interference: in
addition to this primarily negative undertaking,
there may be positive obligations inherent in
effective respect for family life. These obligations
may involve the adoption of measures designed
to secure respect for private life even in the
sphere of the relations of individuals between
themselves. The boundaries between the state’s
positive and negative obligations under Art 8 do
not lend themselves to precise definition. The
applicable principles are nonetheless similar. In
particular, in both instances regard must be had
to the fair balance which has to be struck
between the competing interests; and in both
contexts the state enjoys a certain margin of
appreciation.

Within this context, historically, the European Court
of Human Rights has made it clear that whilst the
ECHR does not contain a ‘best interests’ provision,
the ‘best interests’ principle can be accommodated
within the terms of the Convention and more
particularly within the terms of Art 8 as an element
of the ‘fair balance’ test between the rights and
interests of different parties where they conflict. In
this regard, the European Court has made repeated
reference to its decision in Johansen v Norway (1996)
23 EHRR 33 in which it held:

… a fair balance has to be struck between the
interests of the child in remaining in public care
and those of the parent in being reunited with
the child. In carrying out this balancing exercise,
the Court will attach particular importance to the
best interests of the child, which, depending on
their nature and seriousness, may override those
of the parent. In particular …the parent cannot
be entitled under article 8 of the Convention to
have such measures taken as would harm the
child’s health and development’ (emphasis
added).

Having regard to this approach in Johansen in 1996,
the question arises as to whether the European
Court of Human Rights has ever moved from
treating the child’s best interests as an element of
the ‘fair balance’ to one of treating the child’s best
interests as paramount, and therefore determinative,
in cases where there is a conflict of rights and
interests.

At its highest, in Yousef v The Netherlands [2002] 36
EHRR 20 the European Court of Human Rights held
in 2002 in relation to the weight to be attached to
the child’s best interests that:
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‘The court reiterates that in judicial decisions
where the rights under Article 8 of parents and
those of the child are at stake, the child’s rights
must be the paramount consideration. If any
balancing of interests is necessary, the interests
of the child must prevail.’

This passage has been seized upon by the domestic
Courts as authority for the proposition that the
European Court of Human Rights has endorsed
paramount nature of children’s best interests in cases
engaging Art 8 of the ECHR (see CF v Sec State for
Home Department [2004] EWHC 111 (Fam), [2004]
1 FCR 577, [2004] 2 FLR 517 at 103 per Munby J
and Re S (Contact: Promoting Relationship with
Absent Parent) [2004] EWCA Civ 18, [2004] 1 FLR
1279, para 15 per Butler Sloss).

However, it has also been argued persuasively that
the European Court of Human Rights did not intend
in this passage to signal any radical departure from
the balancing exercise approach adopted in
Johansen or to suggest that the child’s best interests
will always override all other interests protected
under the ECHR. In particular Choudry points out
that the use of the word ‘reiterates’ in the foregoing
passage from Yousef demonstrates no new principle
was being enunciated by the Court, which cited only
cases endorsing the balancing test in Johansen in
support of its judgment (See Choudry, S The
Adoption and Children Act 2002 – The Welfare
Principle and the Human Rights Act 1998 – A Missed
Opportunity? (2003) 15 Child and Family Law
Quarterly 119). More importantly, Choudry further
notes that since Yousef the European Court of
Human Rights has never relied on the judgment in
Yousef, instead repeatedly returning to the test in
Johansen and in particular to the formulation: ‘a fair
balance must be struck between the interests of the
child and those of the parent and, in striking such a
balance, particular importance must be attached to
the best interests of the child which, depending on
their nature and seriousness, may override those of
the parent.’

Having regard to the wealth of authority endorsing
the approach in Johansen subsequent to the case of
Yousef, it would appear that the Court in Yousef was
simply seeking, in somewhat clumsy language, to
re-iterate the primary status of the child’s best
interests in the ‘fair balance’ approach endorsed in
Johansen. If this is correct then insofar as Yousef has
been used to support the domestic contention that
there is no material difference in the analysis of best
interests under Art 8 and s 1(1) of the Children Act
1989, such usage is mistaken. Reading Yousef in its
proper context it would appear that the European
Court of Human Rights has still ‘declined to forego
the notion of ‘a fair balance of the interests of all

concerned’ in favour of attaching paramountcy to
the best interests of the child’, although it continues
to recognise the privileged place of the child’s
interests in that balancing exercise (Swindells,
H Crossing the Rubicon – Family Law Post the
Human Rights Act 1998 in Cretney, S (ed) Family
Law – Essays for the New Millennium (2000) Family
Law, p 64).

In Neulinger and Shuruk v Switzerland [2011] 1 FLR
122, whilst noting (possibly erroneously) that ‘there
is currently a broad consensus, including in
international law, in support of the idea that in all
decisions concerning children, their best interests
must be paramount’ the European Court, again
using somewhat clumsy language, reiterated in the
context of determining whether in applying the
Hague Convention the domestic courts had secured
the guarantees of the ECHR that:

‘In this area the decisive issue is whether a fair
balance between the competing interests at
stake, those of the child, of the two parents, and
of public order, has been struck, within the
margin of appreciation afforded to States in such
matters, bearing in mind, however, that the
child’s best interests must be the primary
consideration, as is indeed apparent from the
Preamble to the Hague Convention, which
provides that “the interests of children are of
paramount importance in matters relating to
their custody”. The child’s best interests may,
depending on their nature and seriousness,
override those of the parents. The parents’
interests, especially in having regular contact
with their child, nevertheless remain a factor
when balancing the various interests at stake.’

Thus, the current and apparently settled view of the
European Court of Human Rights is that the child’s
best interests occupy a primary position within a test
which balances all relevant rights rather than being
of paramount importance. This has significant
consequences for the domestic authorities which
have held that the paramount nature of the child’s
best interests in domestic law is compatible with the
ECHR. Within this context, the question of the
extent to which the domestic welfare principle
enshrined in s 1(1) of the Children Act 1989 is
compatible with the provisions of the ECHR, and in
particular Art 8(2), becomes a rather vexed one.

Following the implementation of the Human Rights
Act 1998, the domestic courts have, in addition to
reliance on Yousef, pursued a defence of the
‘paramountcy principle’ based on the premise that
there is no material difference in the analytical
exercise under Art8(2) of the ECHR and that under
s1(1) of the Children Act 1989 (see Dawson v
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Wearmouth [1999] 2 AC 308 at 329; Payne v Payne
[2001] 1 FLR 1052 and Re L (A Child) (Contact:
Domestic Violence), Re V (A Child), Re M (A Child),
Re H (Children) [2000] 4 All ER 609). In particular, in
Re B (Adoption by One Natural Parent) [2002] 1 FLR
196 Lord Nicholls of Birkenhead held as follows in
respect of the ECHR concepts of ‘pressing social
need’ and ‘proportionality’:

‘Inherent in both these Convention concepts is a
balancing exercise, weighing the advantages and
the disadvantages. But this balancing exercise,
required by Art 8, does not differ in substance
from the like-balancing exercise undertaken by a
court when deciding whether, in the
conventional phraseology of English law,
adoption would be in the best interests of the
child. The like considerations fall to be taken into
account. Although the phraseology is different,
the criteria to be applied in deciding whether an
adoption order is justified under Art 8(2) lead to
the same result as the conventional tests applied
by English law. Thus, unless the court misdirected
itself in some material respect when balancing
the competing factors, its conclusion that an
adoption order is in the best interests of the
child, even though this would exclude the
mother from the child’s life, identifies the
pressing social need for adoption (the need to
safeguard and promote the child’s welfare) and
represents the court’s considered view on
proportionality. That is the effect of the judge’s
decision in the present case. Article 8(2) does not
call for more.’

The defence by the domestic courts of the
‘paramountcy’ principle in the context of Art8 of the
ECHR demands detailed scrutiny. As already
discussed, the need for such scrutiny arises in part
because, as noted above, the case of Yousef may
well not be able to stand the weight which the
domestic courts have sought to place on it as a
European bulwark for the domestic welfare
principle. However, the need to scrutinise the validity
of the domestic courts’ conclusion that the
paramountcy principle is compatible with Art 8 (2)
of the ECHR goes beyond these difficulties,
extending to an examination of the requirements of
Art 8(2) itself and the validity of Lord Nicholls’
analysis in Re B.

When carrying out the analysis required by Art 8 of
the ECHR a child’s best interests cannot automatically
justify interference with the Art 8(1) rights of the
parents or others because Art 8(2) mandates that
interference be justified according to its own terms
before such interference is permissible. In the
circumstances, the child’s best interests can only
come into the equation at the Art 8(2) stage. At that

stage, in a case where there are competing Art 8
rights, as set out above, it would appear settled
ECHR law that the court should adopt a ‘fair
balance’ approach in addressing the issue of
justification under Art 8(2). If at this point, in line
with Re B the ‘the conventional tests applied by
English law’ is used and, in line with Re G, the child’s
best interests are taken to be paramount with ‘no
question of a parental right’ then the concept of a
‘fair balance’ at the Art 8(2) stage in cases involving
children necessarily becomes redundant, as do the
other processes carefully followed by the European
Court of Human Rights in considering the
requirements of Art 8(2) (Fortin, J Children’s Rights
and the Developing Law (2005) 2nd edn,
Cambridge, p 250).

On this analysis it is difficult to see how the
‘paramount’ nature of the child’s welfare under
domestic law can be compatible with the proper
application of Art 8 of the ECHR, at least in cases
where the Art 8 rights of children and parents
compete. As Harris-Short argues in Re B (Adoption:
Natural Parent)–Putting the Child at the Heart of
Adoption? ([2002] CFLQ 325 at 336–337):

‘To suggest that the child’s welfare will
automatically justify any interference with
Convention rights protected under Article 8(1), is
to fail to appreciate the demands of the Article
8(2) requirement that any interference with
Convention rights must be “necessary in a
democratic society”. Convention case-law has
established that “necessary” does not mean
“indispensable”, but it does impose a stricter
standard than the interference with Convention
rights merely being useful, reasonable or
desirable. In other words, just because it can be
shown that, with a view to protecting the
welfare of the child, the interference with Article
8(1) rights is “desirable”, does not mean it will
be justified under Article 8(2). Something more is
required. That “something more” is encapsulated
in the concept of ‘proportionality’. In James v
United Kingdom the principle of proportionality
is held to impose a requirement that a
‘reasonable relationship’ exist “between the
means employed and the aim sought to be
realised”. In other Convention case-law, it is
described as requiring a ‘fair balance’ between
the “demands of the general interest of the
community and the requirements of the
protection of the individual’s fundamental human
rights”. To suggest that in every case, the child’s
welfare will always justify the interference with
an individual’s Article 8 rights – no matter how
substantial the interference and how weak the
concerns relating to the child’s welfare – is simply
to ignore these requirements.’
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Eekelaar similarly observes in relation to Re B that
‘Article 8 makes the subservience of adults’ rights to
the child’s best interests conditional on
proportionality, necessity in a democratic society, etc.
These factors are designed to protect the adults’
rights. If Lord Nicholls of Birkenhead is to be read as
saying that a decision that an outcome is in the
child’s best interests in and of itself determines the
issue of proportionality, etc, this removes the
contingency and the protection it gives’ (Eekelaar, J
Beyond the Welfare Principle (2002) 14 Child and
Family Law Quarterly 237). Fortin argues that the
decision in Re B demonstrates that the domestic
courts are keen to show that article 8(2) hardly needs
serious consideration (Fortin, J Children’s Rights and
the Developing Law (2005) 2nd edn, Cambridge, p
250). On the other side of the coin, Eekelaar also
points out that the strict adherence by the European
Court of Human Rights to the wording of Art 8(2)
itself risks placing the child’s best interests too low in
the hierarchy of interests (see Eekelaar, J Beyond the
Welfare Principle (2002) 14 Child and Family Law
Quarterly 237 p241 and Elsholz v Germany [2000] 2
FLR 486 and Sahin v Germany; Sommerfield v
Germany; Hoffman v Germany [2002] 1 FLR 119 at
136 and 151).

Conclusion
So where does all this leave us? The developments
signified by ZH (Tanzania) will undoubtedly engender
further debate. In particular, the reliance on the
best interests formulation in Art 3(1) of the UNCRC
in the domestic context effectively results at
present in a two tier application of the best
interests principle. Where the issue in question
concerns the upbringing of the child, the
administration of the child’s property or questions
relating to the child’s adoption, that child’s interests
are the paramount consideration. Where the issue
in question concerns the wider interests of the child
considered amongst the interests of others, that
child’s best interests are a primary consideration.
Whilst the UNCRC itself incorporates such a two tier
approach (under the UNCRC the child’s best interests
are paramount in relation to questions of adoption),
there will be those who will worry that the domestic
application of Art 3(1) formulation will threaten
the integrity of the paramountcy principle as even
those decisions which fall for consideration under
the Children Act 1989 and the Adoption and
Children Act 2002 often engage the interests and
rights of others.

However, there is already a cogent argument that a
test that balances the rights of all parties involved in
proceedings under the 1989 and 2002 Acts, giving
priority to the child’s best interests in the context of
that balancing exercise, is what is required by the
ECHR. Many recognised from the inception of the

Human Rights Act 1998 that the approach to the
welfare principle under the ECHR was different to
that adopted by the domestic courts. In particular, it
was recognised that the European approach
remained ‘wedded to the notion of “balancing of all
interests”’ and that this difference in approach was
fundamental (Swindells, H., Neaves, A., Kushner, M.,
and Skilbeck, R Family Law and the Human Rights
Act 1998 (1999) Jordan Publishing, pp54 and 91).
The difference was also recognised by the Court of
Appeal prior to the coming into force of the Human
Rights Act 1998 (R v Secretary of State for the Home
Department, ex p Gangadeen and Khan [1998] 1 FLR
762). The current assertion by the domestic courts to
the effect that this position has altered such that
there is now compatibility between the domestic
paramountcy principle and the ECHR, whilst
currently the prevailing view, is by no means
watertight.

Whilst the inestimable value of the concept of the
child’s ‘best interests’ is largely beyond dispute, the
tension between the ‘paramount’ position of best
interests in the domestic jurisdiction and the best
interests formulations of the international and
regional human rights instruments and jurisprudence
thus constitutes more than just a theoretical
difficulty.

It must be in the interests of children to encourage
the wider consideration of the best interests principle
at all points where the State comes into contact with
their lives. As I have argued today, the formulation
adopted by Art 3(1) of the UNCRC arguably allows
the child’s best interests to be more readily
acceptable politically as a factor to be taken into
account in decisions and proceedings in which
children are not the subject but which nonetheless
impact upon them than is ever likely to be the case
with the paramountcy principle (see Van Bueren, G
The International Law on the Rights of the Child
(1998) Martinus Nijhoff, p 62 n.100).

The prevailing and quite possibly mistaken domestic
view that the ‘paramountcy’ principle is compatible
with the rights based approach of Art 8(2) of the
ECHR has potentially detrimental consequences for
both children and their parents. By subsuming the
child’s rights within arguments relating to his or her
welfare and then conflating welfare with the
technical requirements of Art 8(2) the domestic
courts have arguably failed to articulate properly the
concept of children being independent actors with
Art 8 rights of their own. Conversely, the view that
the domestic paramountcy principle is compatible
with Art 8(2) has arguably led the domestic courts to
ignore legitimate arguments concerning the
infringement of parents’ rights. Overall, holding that
the ‘paramountcy’ principle satisfies the
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requirements of Art 8(2) does much more than
simply reduce the weight of rights on the opposite
side of the scale, rather it risks rendering completely
irrelevant the qualitatively different cardinal legal
rights of others. This is more likely to result in the
courts oscillating between a dubious preference for
adults’ rights and their virtual submergence under
the welfare principle than it is in a fair application of
children’s rights in the context of the rights of others
(Eekelaar, J Beyond the Welfare Principle (2002) 14
Child and Family Law Quarterly 237).

In respect of both questions I have dealt with today,
the rights based approach of conferring on the
child’s best interests the status of ‘a primary
consideration’ is arguably far more conducive to the
advancement of children’s rights than the approach
of treating those best interests as invariably and
inevitably ‘paramount’. In arguing for the fair and
consistent application and enforcement of the rights
of children, there is some difficulty in relying on a

principle that appears to act to simply negate the
rights of others where a conflict of rights arises.
Within this context, an argument can be made that
the ‘best interests’ formulation adopted by the Art
3(1) of the CRC is far more conducive to the
effective promotion, application and enforcement of
children’s rights than the ‘paramount’ formulation
currently utilised in the domestic jurisdiction, the
former permitting a balancing of the rights and
interests of all parties, according special weight to
the best interests of the child within the context of
that balancing exercise. The counter-intuitive
corollary of this position is of course the
disappearance of the exclusivity of children’s rights.
In this context, and in light of the stalwart defence
of the ‘paramountcy’ principle within the context of
the demands of the ECHR, it may be some time
before the foregoing arguments are seen as
palatable in the domestic forum. As to how much
time, I am certain I will gain a good idea from some
of you later in the bar.

News – The ALC website has now been
updated to include a Guidance page where you
will be able to view useful current information.
If you have any guidance which would be of
benefit to other members then please email
admin@alc.org.uk
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May I be your Facebook Friend?”
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Mrs Justice Eleanor King DBE

“May I be your Facebook Friend?”

Life Stories and Social Media

About 11 years ago, three ambitious, youngish
members of the Bar sat in a coffee shop in
Leeds. Their names were Andrew McFarlane,
David Hershman and Eleanor Hamilton. Despite
our ambition, and despite the fact we were
having a “debrief coffee” having just come out
of court, what we were talking about was the
fact that we had 12 little girls between us.
Laura at the top, (now I think about 29 (a
McFarlane) and little Florence at the bottom,
then about 7, with my 4 muddling around in
the middle. Of the 12 girls, 7 are here tonight;
the three of us couldn’t believe how lucky we
were then, and Andrew and I cannot believe
how lucky we are now. It goes without saying
how proud David would have been of each of
his four girls and how proud and grateful he
would have been to, and of, Abi.

Alan Levy devoted his working life to children
although he had none of his own. His particular
interest was adoption and, had he lived, he would
undoubtedly have been writing and lecturing and
giving evidence to Parliamentary sub- committees
about the impact of Facebook on adoption.

On that far off day 11 years ago, Facebook was
unknown and mobile phones were just becoming
commonplace, Google was not the default browser.
Pagers were still used.

I have a cousin – he is a tough uncompromising
businessman; our children adore him but they would
certainly not cross him. He is a ‘second time rounder’
so, although he is my age (55, to save you the effort
of Googling me), his children are only 17 and 11.
Last summer he agreed to his elder boy having a
16th Birthday party. I counselled him against it – I
have done 16th birthday parties – but ‘No’ it would
be nice, he said, boys and girls from the Tennis Club,
entry to their lovely gardens for the party would be
on production of an invitation only and it was strictly

no booze; a couple of his friends would help
enforce the rules. How many? I asked “a maximum
of 50” he said…. I smirked.

And then the party started to be chatted about on
Facebook and the day came
and the weather was beautiful and somewhere in
the region of 250 arrived at my cousin’s home –
definitely not all from the tennis club, and definitely
not all under 18. There wasn’t a hope of enforcing
the no gatecrashers rule; children of 14 were
catastrophically drunk and the police were called
twice – once by my cousin. The worst moment was
when the Police arrived a third time at 5.30am
looking for a 15 year old girl who hadn’t made it
home...

My cousin thought this was a hideous experience
and he had extensive discussions with his sons about
Facebook.... I thought it was a hideous experience as
well but :

Just imagine the following situation, not taken from
a real case, but raising the sort of issues routinely
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seen in courts since Facebook became part of the
fabric of all of our lives: two girls are adopted aged
about 5 and 7, the likelihood is that neither the girls
nor the adoptive parents will have had any therapy
or support, whether upon placement or thereafter,
and often the adoptive parents will have been
unaware of any psychologist’s report prepared for
the care proceedings. Both of the girls settle into
secondary school and are on course to sit public
exams and go on to further education. Their lives are
secure, routine and that most precious of all things,
‘ordinary’ until one day, out of the blue, a birth
half-sister finds the girls through Facebook.

Within no time their world, and the world of their
adoptive parents, collapses. The birth family
bombard the girls with texts, phone calls and emails
all seeking to justify the past actions of the birth
family and which deliberately undermine the
adoptive family. The adoptive placement breaks
down – not because the adoptive parents are not
willing to ride out the storm, but because the girls,
by now, are determined to be with their birth family
and in the ensuing emotional maelstrom run away
time and again first from home and then from foster
carers. Eventually the girls have a spell in a residential
home, an alien and frightening environment for
them after the calm of recent years. What chance is
there for their education now? The children are
adrift; their life in tatters having lost all the love and
security that was helping them to recover from their
early life experiences.

The Changing face of Adoption
Adoption is a modern concept; until after the First
World War adoption as we know it today did not
exist. Ad hoc arrangements were made for children
whose parents wouldn’t or couldn’t look after them.
The options were being cared for within the
extended family, amongst neighbours or, worst of all
until the abolition of the Boards of Guardians in
1930, the work house.

The Adoption of Children Act 1926 replaced this
unregulated system with a formal legal route for the
provision of a permanent transfer of orphans and
illegitimate children to new parents.

Adoption hit its peak towards the end of the
“swinging sixties”; “swinging” that is unless you
were a young girl who was enjoying sexual liberation
without the benefit of modern contraception –
nearly 25,000 children were adopted in 1968 of
which 92% were illegitimate children. In the days
when there remained a crippling stigma to having a
child outside marriage, where there was neither
reliable contraception nor the availability of safe and
legal abortion, adoption was the almost inevitable
solution for a girl who was ‘caught out’.

51% of those adoptions were babies, handed over
by young women when they were a few weeks old,
usually never to be seen again and very often the
children growing up never having been told that
they had been adopted.

The end of the sixties marked a sea change; The
Abortion Act 1967 came into force in April 1968. In
that first year there were 22,332 abortions climbing
to 190,000 in England and Wales in 2011. The
change in society’s attitudes to single parents, the
availability of abortion and of reliable contraception
validated by the abolition of the concept of
illegitimacy, means that adoption is now only rarely a
chosen route for young women of the 21st century.
Indeed I would suggest that the idea of placing a
new born baby for adoption is a complete anathema
to most young women who in these days of
abortion and contraception cannot contemplate
choosing to carry a child to term only to give him or
her up as soon as he/she is born.

In 2011 – 2012 only 70 babies under 12 months
were adopted.

As the years have gone on Adoption Law has
evolved starting with the Adoption Act 1976 with its
fiendishly complicated (at least fiendishly
complicated if you were a junior barrister trying to
apply it), two part test for dispensing with the
consent of a parent) and, most recently The
Adoption and Children Act 2002 which finally
brought adoption into line with the Children Act
1989 making the child’s welfare the paramount
consideration rather than the old first consideration.

In the real world which existed outside the courts
and through the social changes of the 1960s and
1970s, whilst the term “Adoption” and the legal
concepts governing adoption remained substantially
unchanged, child care and the types of children
needing permanent secure alternative families
underwent a revolution:. The Cleveland Enquiry was
the catalyst for a wholesale review of the law
relating to child care embodied in the Children Act
1989. Whilst the “Cleveland Affair” is remembered,
mostly in relation to the wrongful removal of
children from their homes for wholly inadequate
reasons and for the melodramatic coverage of so
called satanic ritual abuse cases; the Children Act
which it spawned marked the creation of a legal
structure offering children in need the sort of
protection and care which hitherto had been
available only through the wholly inadequate
provisions of the Children and Young Persons Act or
via wardship.

So it was that gradually the profile of the child placed
for adoption changed to that which we now see; no
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longer placed as a consequence of the tragedy, to
both mother and child, of separation forced upon
them by social stigma, but now, almost inevitably
those children who are adopted have been in local
authority care having been removed from their
parents due to concerns as to abuse and/ or neglect.

In the year 2011 – March 2012 some 3,450 children
were adopted, the average age was 3 years 8 mths;
74% were between 1 and 4 and 21% between
5 – 9.

This complete change in the profile of children being
placed for adoption has three significant
consequences:

• These children will have memories of their birth
families, and they are unlikely to be good

• They may well have on-going relationships with
siblings or other family members

• The proceedings are far more likely to have been
contested, with parents fighting through the
courts to keep their children – a far cry from
those sad young women in grim mother and
baby homes who accepted the inevitability of
giving up their babies in the 1940s and 50s. This
means that these children will have suffered
instability and fractured attachments, often they
will have been in and out of care whilst attempts
were made safely to rehabilitate them home and
each time the attempt failed they were moved to
a different foster carer.

These then are the children seeking permanence
and stability in the age of social networking and 24
hour communication, on devices as small as a smart
phone – soon I gather to be as small as a watch.

The value of adoption is well recognised; as recently
as March 2013 the Select Committee on Adoption
Legislation chaired by Baroness Butler-Sloss said in its
report:

“We recognise that unique nature of adoption
and its potential to enhance the lives of children
by providing a life-long, permanent route out of
the care system. We agree with the government
that there is scope to increase the number of
children benefitting from adoption.”

Indeed, with respect to Baroness Butler–Sloss – how
right she is; 2,260 children may have been adopted
in 2011-2012, but another 28,000 came into care
of whom 16,500 were under 4.

Closed Adoption
Over the years, structures have been developed to
maximise the stability of an adoptive placement,
such placements are deliberately called ‘closed
adoption’, to the child they are the yearned for

‘forever families’. The arrangement has been that a
“Life Story” book is prepared with photos and
commentary on the child’s early life. Ordinarily it
contains the child’s birth first and last names, a
potential way for a child to trace their birth family;
should the last name be deleted? What then about
identity? The quality of this Life Story work is well
recognised to be very patchy; often it is geared to
the very young, simplistic in its approach and raising
more questions than it answers as a child gets older.
In a misguided attempt to stop a child from feeling
rejected or unloved by their birth parents Life Story
books, all too often, present a sanitised version of
events, along the lines of “your birth parents loved
you very much but couldn’t look after you because
things had gone so badly wrong in their life” such
fairytales offer no protection to a child when they
start trying to find their Mum via Facebook and she
tells the child that she is “over the bad times now
she is with her new partner”, omitting to mention
the typical scenario of the drugs, the domestic
violence and appalling neglect that led to the
original admission to care, or the 3 or 4 traumatic
attempts made by the local authority safely to
rehabilitate the child in question to her care.

In a closed adoption, commonly arrangements are
made for indirect contact to the parents with the
Local Authority acting as post box – until recently
this has tended to mean that a school photograph is
sent annually and a short progress report. The giving
of photographs has also become problematic with
numerous examples of them being put on Facebook
on “Have you seen this child” or on missing person’s
sites. In addition, in a conventional ‘closed adoption’
the birth parents are allowed to send a couple of
cards a year usually, but not always, around
Christmas and Birthdays. These missives from the
birth family are often kept by the adoptive parents
for the child when he or she is older.

Occasionally there is limited on-going contact with
siblings particularly if the children have been split
between more than one adoptive family.

In recent years where all the parties feel able to
cope, the birth parents and prospective adopters
meet and this can often help the birth parents accept
the adoption and will also prevent the birth parents
being demonised in the eyes of the adopter.

Direct contact with the birth parents is however very
rare. The courts have been clear that, as with any
parent, it is a matter for adoptive parents to decide
who their child should and should not see once the
adoption has been formalised. The birth parents do
not know the names of the adopters or where they
live. Progress reports contain no information, such as
the name of schools which could enable the birth
parents to find the child.

ALC Newsletter Text Issue 51 Autumn 2013.indd 38 28/10/2013 07:39:42



Association of Lawyers for Children Autumn 2013 Issue 51

39

Whilst all this is designed to provide a carapace
within which the adopted child and its new family
can grow together and develop stable and secure
relationships, what it doesn’t do is wipe out that
child’s early life experiences: as the Select Committee
put it –

“Most children are now adopted from care and
often have complex needs due to their early life
experiences. The impact of such experiences will
vary depending upon the age of the child, the
length of exposure to maltreatment and the
severity of abuse. The effects may be
compounded by experiences in the care system,
where delay and frequent placement moves can
leave children bewildered and mistrusting of
adults.”

The starting point therefore is that the children
adopted in the 21st century are likely to have
attachment and other issues which will only become
more obvious and challenging as they enter
adolescence; Barnardos in their evidence to the
Select Committee, said that the availability of
support was critical for sustaining adoption
placements especially for disabled children, older
children, and children with complex behavioural
needs. They said that failure to provide necessary
post-adoption support risks family breakdown and
the possible return to care of an already damaged
child.

The Adoption and Children Act 2002 introduced an
entitlement for adoptive parents and their children to
request and receive an assessment of their adoption
support needs – what it does not do is require for
those needs, once identified, to be met.

Until the advent of social media, whatever may have
been the challenges adoptive parents faced from
their children, (particularly in their adolescence as
they push boundaries, struggle with their emerging
curiosity about who they are and are naturally
secretive), these could largely be worked through
within the safety of closed adoption. Rarely was the
placement undermined or destabilised by direct
interference from the birth family whatever other
choppy waters it had to navigate – and where it did,
although damaging and distressing such contact
was not the Trojan horse in the bedroom that is
Facebook on your child’s laptop.

One such case was ReO (Contempt:Committal)
[1995] 2 FLR 767 heard in the Court of Appeal in
1995. The proceedings were contempt proceedings
in which the birth parents had allegedly written
letters to the police alleging that the adoptive father
had sexually abused his daughter. In his judgment
Leggatt LJ said:

… they [the birth parents] would stop at nothing
in their efforts to destabilise the children’s new
home

The actions referred to include them parking their
camper van outside the adoptive home and ringing
the doorbell and asking to see the children. I suspect
many adopters would say such intrusion is infinitely
preferable to Facebook, at least you can see what
you are dealing with when it is hateful letters and
camper vans parked outside your door.

Peter Jackson J was in that case and when we were
discussing it he said that the situation we faced in
dealing with the impact of Facebook on adoption is
a bit like the Maginot Line. The Maginot Line (for
those who don’t know, and I confess that yet again I
was on Google), was the line of fortifications built
by the French along the French/ German which, with
the exception of the Great Wall of China, was the
greatest system of permanent fortification ever built.
The French thought that in doing so they were
keeping themselves safe from invasion and that the
horrors of the Great War would therefore never be
repeated and just look what happened – the
structure was permanent and inflexible and the
Germans simply used the swiftness and flexibility of
Blitzkrieg to nip around the whole line– and so with
adoption, careful structures of closed adoption have
been created to allow the protection of the new life
of a damaged child, with its crucial elements of
stability and permanence and what happens? ……
it is blown to pieces through that Trojan horse in the
bedroom.

The Trojan Horse
Facebook was launched in April 2003. There are no
statistics recording the number of adoptions that
break down or the reasons for their breakdown. It is
impossible therefore to garage with any accuracy
how many adoptive placements have broken down
consequent upon Facebook contact with the birth
family. What is known is that by 2009 BAAF (British
Association for Adoption and Fostering), had
commissioned the writing of three pamphlets on the
impact of social networking on adoption. Within 6
months the pamphlets had become books: Facing up
to Facebook: A survival guide for adoptive families
and Social Networking and Contact: How Social
Workers can help adoptive families. As the author
Eileen Fursland began her research she was deluged
with responses from all over the world. The over
riding message, she said in her foreword, was’ Thank
goodness this is being addressed. I have no answers
but I hope someone does. One social worker said: I
feel as though my role so far has been to run along
behind with a mop.
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Helen Oakwater, an adoptive parent and former
member of the government’s Adoption and
Permanence Task Force and trustee of the charity
Adoption UK has written a book called
Bubblewrapped Children – how social networking is
transforming the face of 21 century adoption. In her
book she describes the trauma she and her family
went through when her child’s birth parent
contacted her via Facebook and examines how the
face of adoption is and must change in the age of
social networking.

Eileen Fursland’s book Social Networking and
Contact: How Social Workers can help adoptive
families contain numerous case studies relating to
various levels of intrusion and damage caused by
Facebook contact taken from real cases. There may
be no statistics available yet, but ask any care judge
in the country and each will have cases where they
are dealing with the fall out from Facebook contact.
Everyone has their anecdotes, I do myself: be very
clear I am not talking about the possible future effect
of Facebook on adoption; it is happening now all
over the country.

Consider the impact Facebook contact could have on
a child with learning difficulties who has been
removed from her family after having been abused
by them. She may have been in her placement for a
long time and is settled, contented and, in all
likelihood attending a life skills course which she
loves, as much for the social aspect as for what she
is capable of learning. Such a young person is
inevitably extremely vulnerable. Suppose she is
contacted by her birth mother through Facebook,
how easy it is to manipulate such a girl by smuggling
a secret mobile phone to her and, with the help of
the birth mother, to set up a second false Facebook
account to get round the privacy settings her
adoptive parents have put in place to protect her.
How can such a young person possibly cope with
such destabilising chaos and confusion? Consider
the risk to her mental health and to the potential
losses to her: of her home, her safety and (if her
birth parents are regarded as a risk to other students)
of her college course. How can the courts protect
such a young person? It could send her parents to
prison for the breach of any injunctions it may have
put into place to prevent contact, but the damage to
that young person which is inestimatible and will
have already been done and, as is so often the case,
cannot be undone.

One of the real challenges presented by the advent
of Social Networking is that from every angle
everyone is unprepared – Local Authorities, courts,
adopters have all been caught unprepared by the
speed at which Facebook has grown from a geeky
website where Harvard students and later university

students put up photos of themselves getting drunk
in bars, to what it is today.

More statistics: – The most recent figures say that
27m people in Britain use Facebook at least once a
month with 71% connecting every day with an
average of 130 ‘friends’…. and don’t forget Twitter
with 500m followers and 400m Tweets a day.

If social workers have been ambushed by the speed
of the growth and influence of Facebook, so too
have the children with whom contact is made or
who make contact with their birth families through
Facebook; a family member can be contacted within
hours if not minutes of a search. There is no time to
prepare or to reflect and inevitably no time for
mediation or management of the renewed contact
and absolutely no safeguards and no supervision.
Within days of the first contact children can be in
touch with a vast array of members of their birth
family including half siblings they didn’t know
existed and the new partners of their birth parents,
and all too often in secret.

The themes seen through such research as been
done so far (and which reflect my own experience)
include:

• the child being bombarded with texts emails and
phone calls

• demonising the social workers who removed the
child

• undermining the adoptive parents and trying to
turn him/her against them

• rewriting history and denying any responsibility
for what happened

• dumping their own problems onto the child.

And it should be remembered that all this is
happening at a time when a vulnerable teenager
may be in conflict with his adoptive parents who
struggle to hold the boundaries.

Chillingly, in their book BAAF found it necessary to
dedicate a whole section on how to manage children
running away to birth parents following Facebook
contact. They provide practical advice on keeping
lines of communication open and always making
sure the child’s mobile phone is topped up

We can’t put the technological genie back in the
bottle; as The President commented in F v
Newsquest Ltd and Others as long ago as 2004, the
concept of public domain has changed for ever as a
result of the revolution in information technology.

In their book Social Networking and Contact BAAF
conclude by posing these important and pertinent
questions:
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• Will it be possible in years to come, to keep a
child’s identity secret

• If not will ‘closed adoption’ become a thing of
the past

• Will prospective adopters already asked to take
on a huge amount when they adopt traumatised
children be willing to adopt if it involves face to
face contact with the birth family

• Does all this spell the beginning of the end of
adoption in the UK as we now know it?

I asked Baroness Butler- Sloss for her view in relation
to that last question – does this spell the beginning
of the end of adoption in the UK as we now know
it? – her reply was a resounding “No”, Baroness
Butler-Sloss said adoption, with what she described
in her summary to the Report of the Select
Committee she had described adoption as, in many
ways unique in its benefits when considering the
threat to adoption posed by social media she told
me that adoption must not be sacrificed as a
valuable solution for many children, rather ways
must be sought to accommodate the changes
brought about by social networking.

The question of whether adoption can survive is a
very different question from the question as to
whether ‘closed’ adoptions as we know it can
continue to be sustainable. I am very grateful to the
eminent Child Psychiatrist Dr Eia Asen of the
Marlborough Family Service and Anna Freud Centre,
who has been discussing these issues with me. (via
Email). He believes that closed adoption, since the
arrival of social media and unboundaried TV shows
such as Big Brother, Ophra Winfrey and Jeremy Kyle
with spontaneous disclosures galore is no longer a
sustainable concept. He gave an example of one
case where the adopters had kept from their child
that the birth father had tortured and killed her sister
aged 10; when she Googled her father’s name she
found out what really happened and put it on
Facebook and, as Dr Asen put it, unleashed an
emotional and legal nightmare.

The way forward
What then is to be done to cope with the Trojan
horse?

There seems to be reasonably broad agreement that,
in as much as there is a solution, it is to be found in
preparing a child and their adoptive family in the best
possible way for any internet assaults on their security
and for the unexpected revisiting of the past for a
child, which revisiting is often presented in mythical
form by the birth parents. The best and most effective
preparation would be provided by reviewing and
changing the way in which Life Story work is done
and in the recognition that post adoption support/
therapy is not a luxury but an absolute necessity.

Helen Oakwater believes that only by learning what
happened to them in their early life can children can
begin making sense of their inner world. She
believes that what is needed is what she calls
‘robust’ life story work which deals with the
‘gruesome facts’ not just the nice stuff. This, she
believes, is crucial and will protect children during
adolescence and in later life. Appropriate therapy to
process the trauma associated with maltreatment is,
also she believes essential.

BAAF in their guidance to social workers on how to
advise parents on protecting children from the
consequences of social networking has a section on
online safety and protecting children’s privacy. In it it
talks about helping parents to understand how to
keep a child’s identity and location confidential and
also how to monitor and control the websites to
which their child has access. In addition to this
practical advice BAAF comes to the recurring theme
that such advice should not be given in isolation –
the best internet security in the world, they say, is no
substitute for talking to the child about her life
story, adoption and birth family. Parents must do
their best to ensure that their child is not struggling
with unanswered questions.

Dr Asen thinks that rather than focusing on help
only when there is a crisis, there should be routine
preparation of adopters followed by counselling for
children and adopters. This is a necessary
preventative measure given, he reminds us, that the
children adopted today are likely to display
attachment difficulties. In an ideal world Dr Asen
says such counselling should happen at
developmentally significant junctures, he suggests
after placement and then at 5, 9/10 and again at
13/14.

All of which begs the question – where there is no
legal requirement to provide support, who is going
to coach the adoptive parents about the practicalities
such as privacy settings and social media safety and
who is going to provide the counselling and therapy,
on an incremental basis, necessary in order to
provide their child with the knowledge and
understanding of their history necessary in order to
protect themselves, as they grow up and reach
adolescence?

Many adopters struggle with their children’s
emerging curiosity and don’t know how to manage
it. Such difficulties result in Dr Asen’s experience in
either an unspoken injunction not to ask questions,
or by the parents supplying confused and confusing
information. Dr Asen says that both these
approaches make the children more vulnerable even
before access to social media provides new
opportunities and new risks to a child as they enter
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adolescence and want to find out about their
parents. As a consequence Dr Asen sees children
risk putting themselves into potentially dangerous
situations when contacting their abusive birth
families and, in his experience, finds that children
often re-enact previous experiences dating back to
pre-placement times.

In addition to regular counselling, Dr Asen believes
that Life Story work needs to be developed over time
with a child. He underlines the danger of the
sanitised version and the implicit lies and omissions
which children know, sooner or later, are not the
truth and which undermine their trust in their
adoptive carer. As important as the trust issue
though is that within Life Story work lies crucial
information about the past which can provide a child
with a measure of self protection where unplanned
contact takes place.

Helen Oakwater puts it this way – Empower the child
rather than fiddle around with privacy settings.

Baroness Butler-Sloss’s Select Committee was not
examining social networking and her report does not
therefore factor in the impact of social media. Even
without consideration of that additional threat to the
stability of an adoptive family, her committee
reported that many of the witnesses cited the lack of
post adoption support as a reason for prospective
adopters dropping out during the adoption process.
The evidence from After Adoption was that where
there is a guarantee of adoption support available
this significantly increases enquiries from prospective
adoptive parents.

Post adoption support therefore has a two fold
value: not only does it protect placements once
made, but it also supports the Government’s
objective of increasing significantly the number of
prospective adopters.

Ms Oakwater, as an adoptive parent whose life was
shattered by Facebook contact, poses the question:
what sensible prospective adopter would take on a
child knowing that unsupervised direct contact
between their child and the birth parents, who mal-
treated him would occur as he hit his teens? No
change in the present system, she says, equals no
prospective adopters

As the trend increases for teenagers to leave their
adoptive homes and return to abusive, toxic, birth
parents, is it really putting it too high to say that
unless we adapt and provide children and adoptive
parents with a protective wrap in the form of
adequate Life Story work and post adoption support
then Facebook will destroy adoption as we know it?

Helen Oakwater considers the possibility of a new
model of adoption whereby direct contact is
facilitated through a skilled third party. Baroness
Butler-Sloss disagrees with such a model; whilst
vigorously supporting the concept of post adoption
support, she is sceptical of the benefit to, or
necessity for, a child properly informed and with
proper post adoption support, to have any form of
direct ongoing contact with the family who caused
him or her significant harm such that it had become
necessary permanently to remove that child from
their care.

The 2002 Act, as already mentioned, introduced an
entitlement for adoptive parents and their children to
receive an assessment of their support needs but
with no requirement for those needs then to be met.
The evidence to the Select Committee almost
universally called for an entitlement to support to be
introduced. The obvious point is made that the cost
of providing such support needs to be balanced
against the wider cost of a failed adoption and of
the cost of accommodating a child into adulthood
when an adoption fails – and that is even before
you take into account that children in care are so
much more likely to be part of the population that is
not in education, employment or training

Tim Loughton MP gave evidence that adoption
support services are greatly underestimated and it is
a false economy not properly to invest in them. The
ultimate cost, he says, is when adoption fails.

The Committee recommended that the Government
should commission an independent cost-benefit
analysis setting out the cost of breakdown against
the cost of support. They further recommended that
there be a statutory duty on local authorities and
other commissioning bodies to cooperate to ensure
the provision of post-adoption support.

For me there is really no need for a cost – benefit
analysis and not just because the benefit seems
blindingly obvious, but because, every time an ill
prepared adoptive placement breaks down or is
seriously damaged by unregulated contact through
Facebook, we, as a society, and me as a Family judge
regularly making placement for adoption orders,
have let down that family in a quite unforgivable
way – so far as the child is concerned, the aim of
adoption is for him to grow to adulthood in his or
her “forever family” and in doing so to allow him or
her an opportunity to recover from early abusive
and traumatic experiences giving them a chance of
that most precious of all things a ‘normal, prosaic
life’ – instead he or she is re traumatised and
plunged back into a world she cannot understand or
rationalise and at appalling personal cost.
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And as for the adoptive parents, those people who
provide a vital social function in caring for
vulnerable and damaged children; not only have
they given up a decade or more of their life for
their child but now find their family life lies in
tatters, and none of it of their own making –
imagine for a moment the joy of adopting a 3 year
old and then reflect on how you would feel, as one
mother records it, on going onto your daughter’s
Facebook profile, say 12 years later to see that the
birth mother’s name has replaced yours as ‘mother’
on the front page.

We simply cannot wait for cost benefit analysis and
pilot schemes before facing the problems thrown up
by Facebook and other social media – technology
certainly isn’t; on the contrary think of how Twitter
has exploded on to the scene in the last couple of
years. As time goes on it is only going to get quicker
and easier for contact to be made by or with
adopted children. If adoption is to survive, (and it
must for all the undoubted benefits is brings to the

children concerned), professional Life Story work and
structured counselling/therapy for the child and
adoptive parents (and ideally the birth parents if they
will engage), at intervals throughout childhood must
become the norm.

The Children and Families Bill is presently going
through Parliament: Clauses 4 and 5 require local
authorities to provide a personal budget to parents’
and children, but only where the local authority
decides to provide adoption support. Clause 5
requires them to provide information about the
availability of support services – although there is no
obligation upon a local authority to provide adoption
support or to meet a family’s assessed needs.

It may be that it is not too late for a further clause
to be inserted into the Bill creating an obligation
upon Local Authorities to provide children and their
adoptive parents with such pre and post adoption
support as is found to be required following an
assessment of their needs.

Research – On 13 September 2013 a report was published based on stage II
of an independent evaluation of the work of ISW expertise in care proceedings. The
evaluation was undertaken by Dr Julia Brophy and her team at Oxford University; it
identifies that concerns that independent social work reports cause delay, duplicate
existing assessments and add nothing new to proceedings were ‘ill founded’ and
‘wrong’. On the contrary, findings from stage II and I of the work – based on interviews
with senior judges and an evaluation of reports demonstrate that independent social
expertise is mostly of good or excellent quality and can prevent delays in care cases.
Stage II of the evaluation explored the views and practices of 23 senior judges in England
and Wales (20 of a possible 43 DFJs plus three additional Circuit Judges); among other
findings the study identified that ISWs are used by senior judges to address gaps in
local authority evidence and that most instructions are the outcome of collegiate work
between parties where applicants cannot provide the skills/expertise for a specialist
assessment or cannot do so within the timeframe required by the court.

The report was commissioned by the Confederation of Independent Social Work Agencies
(CISWA-UK); it can be downloaded from the Oxford website – http://www.spi.ox.ac.uk/
about/news/news-item/article/senior-research-fellow-dr-julia-brophys-report-can-now-be-
read-online.html. For further information on the stage I report please contact
admin@alc.org.uk
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Joanna Mary Hall
An Appreciation
Joanna was a brilliant lawyer and advocate who fought
hard for her clients- whoever they were. She was never one
to take any prisoners and her cross examination of
witnesses- particularly experts- was often forensically
brilliant and made a lasting impression on those who heard.
She was however very modest about her achievements and
abilities. She had a clear analytical mind and was a family
lawyer who loved and excelled at the law and what, in the
right hands, could be done with it. Joanna had a strong
sense of fairness and was always anxious to ensure that
there was fairness of process and approach.

Joanna was called to the Bar in 1973 and practised continuously until early this year- although her
hard was work was punctuated by regular holidays and globetrotting! She graduated from UCL having
in the process met a number of people who were to become life long friends. Her arrival there as an
undergraduate had had to be delayed for a year because she was so clever that she did her “A” levels
at 16 and was then too young to start at university. However she used the year to good effect as she
went to study in the USA and there made friends who also became life long. After being called to the
Bar (Inner Temple) Joanna joined Anthony Gifford’s a fairly alternative set of chambers in Covent
Garden where she began to practice as a criminal defence barrister and eventually was closely involved
in representing miners during the Miner’s Strike. She kept a golden boot in her room in chambers as a
memento- given to her by appreciative (acquitted) clients.

After Wellington Street’s demise Joanna moved to 14 Grays Inn Square where she remained for over
20 years. She moved into the practice of family law- specialising in children’s cases and injecting a
strong intellectual rigour into an area of law which was still developing. Joanna was a committed and
supportive pupil supervisor and a key member of chambers. She sat on the Management Committee
and became Deputy Head of Chambers. She was loyal and committed to chambers and one of the last
things she did was to ensure that her last pupil got taken on as a tenant.

In addition to her practice, Joanna was appointed to sit as a Chair of the Special Education Tribunal
and also sat on the President’s Adoption Committee. Adoption was of deep interest to her as her
completely brilliant paper (given at 14 Grays Inn Square’s Adoption Seminar last October chaired by
McFarlane LJ) attested.

Joanna’s life and career were cruelly cut short on 26 July 2013. She died following a brief but intensive
battle with cancer. Her funeral was characteristically arranged according to her wishes to be one where
everyone wore bright clothes (no black) and with stunning flowers.

Joanna’s integrity, fearlessness, intellect and sense of the ridiculous will be long remembered and sorely
missed.
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Dartington Hall Conference 2007

Human Rights and Adoption
the Balancing Act

Joanna Hall
Barrister, 14 Grays Inn Square

“1. Everyone has the right to respect for his….family
life…
2. There shall be no interference by a public
authority with the exercise of this right except as is in
accordance with the law and is necessary in a
democratic society in the interest of national security,
public safety or the economic well-being of the
country, for the prevention of disorder or crime, for
the protection of health or morals, or for the
protection of the rights and freedoms of others”
Article 8 of the European Convention of Human
Rights.

“The best person to bring up a child is the natural
parent. It matters not whether the parent is wise or
foolish, rich or poor, educated or illiterate, provided
the child’s moral and physical health are not
endangered.” Lord Templeman in Re KD (a minor)
(Access: Principles) [1988] 2 FLR 139 at 141A.

“The fact is that the care plans for the girls were not
just that they should remain in permanent care but
that they should be severed from the mother both
legally and factually. In explaining our almost
consensual disposal of the proposed appeal we see
no need to cite authority for the proposition that so
drastic a step should be undertaken only when all
avenues towards rehabilitation have reasonably been
explored” D McG –v- Neath Talbot County Borough
Council [2010] 2 FLR 1827 per Wilson LJ at 1834
para 21

It is worth considering two questions:

1. Does the current push to increase the number of
adoptions of looked after children as a means of
reducing the number of children in care overlook
the basic principle underpinning English law that
children are best brought up within their own
families so long as their parenting is “good
enough”? Is it time to consider whether there is
scope for reducing the number of children in care
by supporting them in, or rehabilitating them to,
their own families?

2. If children cannot return to the care of their
parents are there other less Draconian
alternatives to adoption that also achieve
‘permanence’?

Part III and Schedule 2 of Children
Act 1989 – the Forgotten Provisions

“Part III of the Act places new emphasis on local
authorities’ duty to provide services to support
parents in bringing up children in need in their own
home and to work in partnership with parents in
looking after children away from home………The
Part III provisions supported by those in Schedule 2
are intended to put beyond doubt the powers and
duties of local authorities in assisting families to
provide appropriately for the good health and proper
care and development of their children” The Children
Act 1989 Guidance and Regulations Volume 3 p.1

“The new (Placement of Children with Parents)
Regulations reflect the philosophy of the Children
Act that children in need can be assisted more
effectively if the local authority works in partnership
with the child’s parents and that for most children
the best place for him to be brought up is in his own
family” p 45

The local authority’s duties
“It shall be the general duty of every local authority . . .
(a) to safeguard and promote the welfare of children

within their area who are in need; and
(b) so far as is consistent with that duty to promote

the upbringing of children by their families
by providing a range and level of services
appropriate to those children’s needs”.(section 17(1))

– A service may be provided for any member of
the child’s family if it safeguards and
promotes the child’s welfare (section 17(3))

– Services available to children who are with
their parents must also be available, as
appears reasonable, to children looked after
by the local authority (section 22(3))

Looked after children must be placed with a parent,
a person with parental responsibility, or a person
who had a residence order immediately before a care
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order was made, unless that would not be consistent
with the child’s welfare (section 22C(3) & (4)). If
none of those persons are available the local
authority must give preference to placement with a
relative or friend or a person connected to the child
who is also a foster parent (section 22C(5) & (6)).

The local authority must ensure that any foster
placement, whether with family, friends or local
authority carers is near to the child’s home, does not
disrupt the child’s education or training, enables the
child to live with any siblings who are also in care
and, if the child is disabled, is suitable to his
particular needs (section 22C(8)).

“Every local authority shall take reasonable steps
designed
(a) to reduce the need to bring –

(i) proceedings for care or supervision orders
with respect to children within their area;

(ii) criminal proceedings against such children;
(iii) any family or other proceedings with

respect to such children which might lead
to them being placed in the authority’s care

(iv) proceedings under the inherent jurisdiction of
the High Court with respect to children.”
(Sched 2 para 7)

The range and level of services that may be
provided

– Cash payments (section 17(6))
– Assisting someone who is ill-treating a child

to move to alternative accommodation,
including giving cash payments (Schedule 2
para 5)

– Providing respite for those caring for disabled
children (Schedule 2 para 6(c))

– Advice, guidance and counselling
– Occupational, social, cultural or recreational

activities
– Home help (which may include laundry

facilities)
– Facilities for, or assistance with, travelling to

and from home for the purpose of taking
advantage of any other service provided
under this Act or of any similar service.

– Assistance to enable the child concerned and
the family to have a holiday (Sched 2 para 8)

– Family Centres, which may be residential, for
the child, his parents or anyone looking after
him, that the family may attend for
occupational, social or recreational activities,
advice guidance or counselling (Sched 2
para 9).

Application of Part III and Schedule 2 to care
proceedings
It is crucial to consider the following:

– What services has the local authority provided
to the family prior to the care proceedings
being issued?

– What services are the local authority
proposing to provide to the family prior to
the final hearing?

– What is the local authority’s programme of
support for the child and family both during
and after rehabilitation if that is the court’s
final decision?

Food for thought
Should we be considering an adapted version of the
FDAC model in the majority of care cases?

“FDAC is distinctive because it is a court-based
family intervention which aims to improve children’s
outcomes by addressing the entrenched difficulties
of their parents. It has been adapted to English law
and practice from a model of family treatment drug
courts that is used widely in the USA and is showing
promising results with a higher number of cases
where parents and children were able to remain
together safely, and with swifter alternative
placement decisions for children if parents were
unable to address their substance misuse
successfully. The catalysts for the FDAC pilot were
the encouraging evidence from the USA and
concerns about the response to parental substance
misuse through ordinary care proceedings in
England: poor child and parent outcomes;
insufficient co-ordination between adult and
children’s services; late intervention to protect
children; delay in reaching decisions; and the soaring
costs of proceedings, linked to the cost of expert
evidence.” (FDAC Evaluation Final Report)

A similar model in suitable cases would
– promote the child’s upbringing by his family

by ensuring that rehabilitation is properly
explored

– reduce the number of children in care
– reduce unnecessary delay in care proceedings
– reduce the delay in making alternative

placement decisions for children who cannot
live at home

– save costs

‘The legal nature and effect of an adoption order
is…(that)…it changes status. The child is treated in
law as if she had been born a child of the marriage
of the applicants. She ceases in law to be a child of
her mother and the sister of her siblings. The old
family link is destroyed and new family ties are
created. The psychological effect is that the child
loses one identity and gains another. Adoption is
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inconsistent with being a member of both old and
new family at the same time. Long-term fostering
does enable the child to have the best of both
worlds by feeling she belongs to both families
though she must reside with and will anyway usually
choose to live with only one — the one who gives
her the daily love and care.

The significant advantage of adoption is that it can
promote much-needed security and stability, the
younger the age of placement, the fuller the
advantage. The disadvantage is that it is unlike any
other decision made by adults during the child’s
minority because it is irrevocable. The child cannot at
a later stage even in adulthood reverse the process.
That is a salutary reminder of the seriousness of the
decision. The advantage of the care/residence order
is the converse — it can be adapted to meet
changing needs, but therein lies its disadvantage —
it does not provide absolute certainty and security.
Section 91(14) of the Children Act 1989 minimises, if
not eliminates, the uncertainty.

In weighing up these considerations, the court
must have an eye to the realities of the child’s
situation, bearing in mind the torture of adolescence
through which the child must live, finding and then
asserting the independence of growing adulthood.
When times are bad — and it would be surprising if
there were not such times — it will be the emotional
attachment forged between the adopters and the
child, not that piece of paper entitled ‘adoption
order’, which will prevent a disaffected child
searching for a grass which will always seem so
much greener in the pastures occupied by the old
family” Re M (Adoption or Residence Orders) [1998]
1 FLR 570 per Ward L.J. at 589.

The Adoption and Children Act 1989
– Section 1 including the Welfare
Checklist
Factors to be taken into account when
considering the balancing exercise
The child’s welfare throughout his life s1(2) – Not in
every case a factor that would support adoption as
may sometimes be assumed. Article 8 considerations
apply. A child’s natural family may be unable to care
for him throughout his childhood but may not pose
a risk to him in adult life.

The child’s wishes and feelings s1(4)(a) – of some
significance for older children with established
relationships with their family of origin
Relationship the child has with relatives (including
parents) and significant others/value to child of the
relationship continuing/willingness and ability of
relatives and others to care for the child/wishes of
relatives and others s1(4)(f) – Even at this late stage
in proceedings, the court must consider the position
of members of the child’s family. An important
consideration will be the position the child’s siblings,

particularly if one or more is placed with parents or
extended family. It may also be of some significance
if the child’s parents agree that the child should be
placed permanently in another family but do not
agree to adoption.

The court has a duty under s27(4) to consider, and
invite comment on, the arrangements made for
contact with the child and may make, of its own
motion, an order for contact under s26. The court
must consider contact again when an application is
made for an adoption order (s46(6)). In Re P
(Placement Orders: Parental Consent) [2008] 2 FLR
625, the Court of Appeal held that previous
authorities suggesting that post adoption contact
was a matter for the discretion of prospective
adopters, had to be revisited in the light of sections
26 and 27. The headnote reads as follows –

(4) The 2002 Act envisaged the court exercising its
powers to make contact orders post adoption where
such orders were in the interests of the child
concerned. The judge had plainly been right to make
a contact order under s26 because of the
fundamental importance of preserving the children’s
relationship with each other; the question of contact
between the children, and between the children and
the birth parents, should henceforth be a matter for
the court, not for the local authority or for the
authority in agreement with prospective adopters. It
would be for the court, before making an adoption
order, to decide, in accordance with s46(6) of the
2002 Act, what ongoing contact the children should
have with each other; it was not for prospective
adopters to do so………….

(5) ………., the existence of the placement orders
should not be an inhibition on the mother’s ability to
apply to the court to determine questions of contact;
it was highly likely that the placement of the children
with adopters …….unwilling to facilitate contact
between the children would provide a proper basis
for leave to be granted to the mother to make an
application to apply for an order to revoke the
placement order under s24(2) or to apply to oppose
the making of the adoption order under s47(5)

If contact is in the child’s interests it is difficult to see
how a placement for adoption would be in his
interests if the local authority (as is often the case)
are not prepared to ‘impose’ contact on adopters
who do not want it.

The child’s religious persuasion, racial origin and
cultural and linguistic background s1(5) – Adopters,
if not of the same race and culture of the child, must
be able to assist the child to take pride in his racial
and cultural identify and background. How is this to
be determined on an application for a placement
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order? What of a child from a culture that does not
recognise the concept of adoption? What of a child
of parents without immigration status in the UK,
who has extended family in his country of origin but
the general standard of living in that country is
considered to be “inadequate”?

Consideration of the whole range of powers
available to the court including under the Children
Act 1989 and whether any order is necessary s1(6)
– It should not be assumed that adoption is the only
option for ‘permanence’. It does not offer
permanence in all cases as 1 in 5 adoptions break
down with a higher rate of breakdown for older
children. The consequences of breakdown are
catastrophic leaving the adopted child without any
family at all, the links with the family origin having
been broken in fact and in law. Although there is a
higher rate of breakdown in long-term foster
placements (possibly because, unlike adopters, they
are used for older and harder-to-place children) the
majority are sustained.

The explanatory notes to the Adoption and Children
Act 2002 state that the Act “amends the Children
Act 1989 to introduce a new special guardianship
order, intending to provide permanence for children
for whom adoption is not appropriate”

“There is nothing in the statutory provisions
themselves which limits the making of a special
guardianship order or an adoption order to any
given set of circumstances. The statute itself is silent
on the circumstances in which a special guardianship
order is likely to be appropriate, and there is no
presumption contained within the statute that a
special guardianship order is preferable to an

adoption order in any particular category of case.
Each case must be decided on its particular facts;
and each case will involve the careful application of a
judicial discretion to those facts.” Re S (Adoption
Order or Special Guardianship Order) [2007] 1FLR
819 per Wall LJ at 835 para 47(ii)

Special guardianship orders are now often made
when a child is being placed long term with a
member of the extended family or close family
friend, or is remaining with foster carers who are
committed to the child’s long-term care. Rarely, if
ever, in those cases is it suggested that the child will
lack long-term security and stability. It is extremely
unusual, if not unknown, for local authorities to seek
to recruit special guardians although adoption
agencies are under the same duty as the court to
consider all options. On an application for a
placement order practitioners will have difficulty
suggesting that the child would be best placed
under a special guardianship order when no
particular special guardian has been identified.
The court/adoption agency has to consider that any
delay in coming to a decision is likely to prejudice the
child’s welfare (s1(3)). Experience suggests that
children still wait for considerable periods while a
search for adopters is conducted and, if no adoptive
placement is identified, a further wait during the
search for an alternative long-term placement. Isn’t
this a very relevant factor when considering whether
adoption is the child’s best interests? If there is no
cogent evidence that an adoptive placement can be
achieved, or achieved within the child’s timescale
shouldn’t an alternative, and achievable, care plan
be formulated? Should dual planning be
encouraged?
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Outstanding Newcomer
in the Field of Child Law

ALC Award 2013
The aim of the award is to recognise the contributions of newcomers to the field of child law and
to encourage them to continue to play an active role in shaping the future.
Given the cutbacks in legal aid, now, more than ever it is essential that we continue to encourage
newcomers and recognise their achievements in order to secure future representation and quality
of advice within our field.

For further details about the award, if you are interested in
nominating someone in the future or if you have any queries

please do not hesitate to contact

Julia Higgins, ALC Administrator
on 0208 224 7071 or by email admin@alc.org.uk

The ninth ALC’s Outstanding Newcomer in the Field of Child Law Award in memory of David
Hershman QC was presented to Kevin Skinner by Mrs Justice King at the Annual Hershman/Levy
Memorial Lecture.

Kevin Skinner is a solicitor at Goodman Ray and was nominated by Katy Chokowry of 1 King’s
Bench Walk. The nomination was as follows:
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Association of Lawyers for Children
Notice of Annual General Meeting

To be held at the 24th national annual conference at the
Midland Hotel, Manchester Thursday 21st November at 15.00.

Agenda

1. Approval of the minutes of AGM 15th November 2012
2. Matters arising.
3. Election of Officers and Executive Committee Members.Co-Chair, Secretary Treasurer,

Committee Members
4. To decide the subscription levels for members of the Association.
5. Report of the Co-chairs on the work of Association since the last AGM
6. To consider the Accounts of the Association.
7. To consider the plans for the forthcoming year.
8. To consider motions and any other business proposed and seconded by two full mem-

bers and notified to the secretary 28 days prior to AGM
9. To consider any matter of an urgent nature.
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Election of Officers and Committee
There are eighteen members of the committee including officers.
Members of the committee serve for three years from election.
The officers: Two Co-Chairs

Vice Chair
Secretary
Treasurer

The Co-Chairs serve for two years from election and may be elected for a further year.
The Vice Chair serves for two years.
The Secretary and Treasurer are elected annually.

Each member of the committee must be nominated by a member of the ALC in writing 28
days prior to the AGM. The officers are nominated by members of the committee.

There are currently sixteen members of the committee who are not due to retire this year:

Alan Bean
Julia Brophy
Martha Cover
Maud Davies
Nicola Jones-King
Caroline Little
Martina Longworth
Katherine John
Emma Kendal
Stephen Mannering
Delia Minoprio
Claire O’Rourke
Debbie Singleton
Sarah Webster
Lucinda Wickes
Alice Winstanley

The following two current committee members are due to retire this year but have
indicated a willingness to accept further nomination:

Noel Arnold
Hannah Perry
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There are no current nominations for election to the committee and therefore if the AGM
approve the above, there is no further need for a formal election.

The following have been nominated as officers and the AGM is asked to approve them.

Co-chairs: Maud Davies and Nicola Jones-King
Vice chair: Martha Cover
Secretary: Martina Longworth
Treasurer: Noel Arnold

If you are interested in joining the committee, whether as a full committee
member or in relation to a particular issue, then please contact Julia Higgins, the
ALC Administrator, on 0208 224 7071 or by email admin@alc.org.uk. The
committee always welcomes the active involvement of members and new
nominations. It is important that the committee continues to reflect the
membership and the balance between the professions. This puts us in a unique
position of being able to draw on the experience and knowledge of all those
involved in promoting justice for children.

Although there are no apparent vacancies other than those this year a number of
our experienced members, or those who are having difficulties fulfilling their
roles, have expressed a willingness to stand down early.

Committee meetings take place every 2 months in London, usually on a
Wednesday or Thursday, and much of the work between meetings is conducted by
e-mail.

Dates for your Diary – next year will be the
tenth, and final, Hershman/Levy Memorial Event and it will
be held in London on Thursday 26th June 2014. Mr Justice
McFarlane will be delivering the Memorial Lecture
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Book Reveiw

Book Review

Unlocking Matrimonial Assets on Divorce, Third Edition.
Authors: Andrzej Bojarski, 36 Bedford Row & Simon Sugar, 1 Garden Court,
with contributions by David Liddell, David Lockett, Mark Renouf &
Sir Peter Singer

2012 (3rd ed.), Jordans, 871 pp., Paperback, ISBN: 978-1-84661-286-2, £70

As with previous editions of this scholarly but accessible book, an important gap in the market is filled. The
work assumes both a working knowledge of general principles and procedure in relation to the renamed
financial remedy proceedings and an understanding of sections 22-31 of the Matrimonial Causes Act 1973 –
it is not another beginner’s guide. Rather, this book provides a detailed analysis of the knotty problems which
litter financial applications on the dissolution of a marriage (or civil partnership), whether the asset pool is vast
or moderate. As such it will be a useful resource both for the seasoned practitioner and for the more
occasional dabbler. Authors Andrzej Bojarski and Simon Sugar are both well-known specialist matrimonial law
barristers and produce a book which is at once readable and practical.

The book is divided into ten sections:
I. Evidence
II. Disclosure
III. Dissipation of Assets
IV. Property
V. Businesses
VI. Trusts
VII. Inherited Assets, Gifts and Non-Matrimonial Property
VIII. Pensions
IX. Tax Implications and Planning
X. Dealing with Ancillary Relief in Uncertain Economic Conditions

There are also twelve Appendices containing nearly 200 pages of useful information on matters as diverse as
Tax Rates, Limits and Reliefs, Draft Letter of Instruction to a Forensic Accountant and Family Law
Arbitration Scheme Rules.

This edition is more than a leisurely update of a few cases since the last edition as the pace of change in the
last few years in this area of law has been unprecedented. The birth of the Family Procedure Rules 2010 has
of course had a huge impact, but no less significant have been the raft of new cases (notably the revolutionary,
Hildebrand-busting case of Imerman) and the slow but sure drifting into the mainstream of alternative
dispute resolution in matrimonial finance (and in particular Family Arbitration).

With a forward by the Hon. Mrs Justice King, there are also significant contributions from leaders in various
other fields, including Sir Peter Singer (retired High Court Judge, who provides a chapter on Family
Arbitration), David Liddell (Forensic Services Partner at accountants PKF), David Lockett (Actuaries for Lawyers)
and Mark Renouf (at Jersey-based solicitors, Hanson Renouf).

In difficult economic times, and with real and rapid change both to procedure and to the principles we once
thought immutable, this book is likely to become indispensible to any practitioner of matrimonial finance law.

William Tyler, Barrister
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East Midlands FLBA National Conference and celebratory dinner – 16 November 2013

Venue: Nottingham Conference Centre – Time: 0930 – 1630 – Price: £190 – CPD Points: 5 hours

The East Midlands FLBA would welcome members of the ALC to their National conference on Saturday 16th November. The
conference will be addressed by Sir James Munby and Mr Justice Michael Keehan will chair the events.

The programme will include the PLO update/roadshow and consideration of Re: B-S with Sir James and Mr Justice Keehan.

Following the conference there will be a champagne reception at 1930 followed by a celebratory dinner, a close up magician and a
jazz trio. Partners are welcome.

For further information please contact Nigel Page, St Mary’s Chambers. Email: nigel.page@stmarysflc.co.uk or telephone 0115 950 3503

The Impact of Alcohol and Substance Misuse on Parenting Capacity – 13 December 2013
Venue: Rhyl – Time: 0930 - 1630 – Price: £190 – CPD Points: 5 hours

There is considerable research evidence to suggest that drug abuse is associated with poorer parenting skills. For example, apathy
and listlessness as a result of drug misuse may mean parents have difficulty in organising their lives (Famularo et al 1992). Other
studies have found high rates of psychiatric disorders among drug users (Tunnard 2002). In a review of developmental issues in
children of substance abusers the two main research findings regarding such children are firstly that they have poorer developmental
outcomes (physical, intellectual, social and emotional) than other children and secondly, they are at risk of substance abuse
themselves. Studies have also shown that parents with substance abuse problems are more likely than other parents to maltreat
their children.

This workshop will review the progress made since the Hidden Harm 3 Years On report (http://www.homeoffice.gov.uk/acmd1/
HiddenHarm1.pdf) and the introduction of the Integrated Family Support Services (IFSS) in Wales (http://wales.gov.uk/topics/
childrenyoungpeople/parenting/help/ifst/?lang=en)

This will be an interactive workshop in which participants will be encouraged to review and share their experiences. Participants will
be provided with an assessment tool to capture concerns and formulate effective safeguarding plans.

Contact details: Email: rhyl@baaf.org.uk Telephone: 01745 336336

Nagalro Spring 2014 Conference – ‘Beyond Despond? Reflections on working and thinking
in challenging times’ – 17 March 2014
Venue: Oxford – Price: £95 – £145 – CPD Points: 6 hours

It cannot be doubted that these are challenging times in the family justice system and the wider public sector in the context
of current and planned legislative and policy changes combined with economic austerity. There is concern that some children
and families in need will no longer be entitled to support and representation offered in the past. Organisations and individual
practitioners are required to do more with less whilst the opportunity of influencing outcomes for children through the provision of
expert advice to courts is diminishing. Many professionals are questioning how their skills and experience can be used for the benefit
of children in future years.

This conference aims to work towards understanding and critically evaluating the current environment whilst also providing a
framework in which organisations and individuals can think about how to make best use of what remains possible or how they may
helpfully adapt, diversify or reorganise.

Speakers include:

David Jockelson, Catherine Kenney, Julian Lousada, Joan Wilmot

For application forms and further details please contact Nagalro: 01372 818504 or nagalro@globalnet.co.uk www.nagalro.com

Nagalro Autumn 2014 Conference – Exploring the Changing Landscape in Child Sexual
Abuse – 6 October 2014
Venue: London – Price: £95 – £145 – CPD Points: 6 hours

There has been an enormous rise in public awareness of the vulnerability of children and young people to sexual abuse that goes
beyond the dynamics of abuse within the family. Virtually every week there is yet another headline involving the risk that society
poses to the sexual safety of children; sexual exploitation and trafficking of vulnerable young people by organised groups, the
extent of abuse, both current and historical, of children by trusted adults in school and faith based settings, abuse by celebrities,
abuse perpetrated online and through social networking sites and the systemic abuse of children by an unsympathetic investigation
and criminal justice system. This conference will consider recent developments and research in all these areas to better inform
professionals in this field about recognition and intervention in protecting children who are at risk.

For application forms and further details please contact Nagalro: 01372 818504 or nagalro@globalnet.co.uk www.nagalro.com
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