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Annual Conference 2015
19 November 2015

Venue: Midland Hotel

Location: Manchester

Time: 19 – 21 November 2015

Price: £535 full residential conference for ALC members and £610 for non members.
Special price for LA solicitors

CPD Points: 12 CPD hours

“Are we nearly there yet?” A Child’s Journey through the Family Justice System’ is the
title of the 26th annual conference which will be held at the Midland Hotel in Manchester on
20th November.

Rt Hon Lady Hale DBE, Deputy President of the Supreme Court will deliver this year’s keynote
speech.

Lady Hale will present the ALC’s prestigious Outstanding Newcomer in the Field of Children
Law Award at the conference dinner on 20 November. If you know someone whom you think is
an exceptional newcomer to the field of children law then please nominate. Maybe they have
demonstrated an ability for supporting clients, have researched points of law, have helped with
training, developed new ideas and initiatives or represented parties in a particularly noteworthy
case. Closing date for nominations is Monday 2 November. See below for the award criteria.

Go to http://alc.org.uk/uploads/Programme_(2)_2015.pdf for the Conference Programme

All bookings are made online through the conference booking link on:
https://www.regonline.co.uk/Register/Checkin.aspx?EventID=1698848

ALC members received a £75 discount on the cost of the 3 day residential booking.

For queries please email Helen, Conference Administrator on alc@cpluse.co.uk
or telephone 01371 705050.

ALC Newsletter Cover Issue 53 Autumn 2015.indd 1 23/10/2015 13:52:12



Dates for your diary
KidsAid – “Voice of the Child” Conference – 7 November 2015

Lord Wilson of the Supreme Court (keynote), Mr Justice MacDonald and His Honour Judge
Tony Hughes are just some of the big-hitting speakers at the ‘Voice of the Child’ conference at
Althorp House (Northamptonshire) on November 7th.

The judges, some of the country’s leading names in family law, will discuss how the needs and
rights of the child can be best heard in the court system.

Shelagh Beckett, an independent social worker and national authority on sibling attachments, who
is also a frequent court expert, will also speak and form part of a lively panel discussion. Dr. Martin
Newman - Consultant and Hon. Senior Lecturer in Child and Adolescent Psychiatry at St George’s,
University of London - and a leading authority in cases where one parent murders the other – will
also appear.

Bringing together professionals from family law, child health and psychiatry, social work and
adoption the other speakers are:

Professor Sir Al Aynsley-Green, the first National Clinical Director for Children, first Children’s
Commissioner for England, and President of the British Medical Association;

Professor Dieter Wolke, from the Dept. of Psychology and Division of Mental Health & Wellbeing
University of Warwick who is a leading expert on the long-term impact of bullying;

Lisa Cherry, formerly a ‘looked after child’, now writer and speaker with huge insights about the
world of the traumatised child as well as a former social worker and Connexions worker;

Dr. Eunice Lumsden is Head of Early Years at the University of Northampton and Fellow of the
Higher Education Academy; a registered Social Worker for over 20 years;

Matt Butler from New Haven Residential Treatment Center for Troubled Teen Girls, in the
United States.

The conference, is entitled “Can you hear me? Listening to the voice of the child facing adversity”
and runs from 9 a.m-4.30 p.m. It is hosted by Earl and Countess Spencer. (Lady Spencer is the
Patron of KidsAid.)

Luncheon, which is part of the ticket price, is prepared by the Althorp chefs and served in the state
dining room. The cost is £150, for 5.5 CPD hours and tickets can be purchased online via
www.viaeventbrite.co.uk. (kidsaid-conference)

For more information please email info@kidsaid.org.uk

All proceeds go to the charity, which provides play-based therapies to children and young people.
KidsAid, registered charity no 1122047 (England & Wales)
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Editorial

Editorial

George Eddon
Editor

Welcome to the Autumn edition of the Newsletter.
This time we have articles covering a number of
items that focus on the experiences of children in the
family justice system.

Young people tell us that they are anxious about the
details of their cases becoming public. On the
subject of transparency, in particular the publication
of judgments, Julia Brophy tells us about recent
research that shows that even anonymised
judgments do not guarantee privacy – a group of
young people scrutinised a number of judgments
from BAILII and found that, to a surprising extent, it
is possible to identify a child even after
anonymisation. This issue is high on the agenda of
the ALC Executive and of the Interdisciplinary
Alliance for Children.

Some young people experience the court system
with particular intensity because they are called to
give evidence, or attend the hearing for other
reasons. The Family Procedure Rule Committee has
been consulting on changes to the Rules to provide
for the involvement of young people and we have a
copy of the ALC’s response. Cases where a young
person participates directly are still in a minority, but
are increasing in frequency, so this is another
important issue for the Executive.

Another area where numbers remain small, but are
steadily rising, is international relocation. The ALC/

Hanson Renouf Jersey Conference on 2 October was
devoted to this and I am grateful to Barbara Corbett
for producing a detailed report in time for us to
include it.

Special Guardianship is set to become a topic of
debate in the coming months, with the launch by
the Department for Education of a review. The first
stage of this process was a Call for Views issued over
the summer. The review is timely, not least because
the use of special guardianship appears to have
increased following the judgments in Re B and Re
B-S. Special Guardianship is being used for an
increasing number of young children, including a
significant number aged under one year. It is also
reported that family members who would not have
been considered a few years ago are now being
approved as special guardians.

The DfE is worried that special guardianship is
becoming the ‘default option’ for children who
cannot return to their parents, even for very young
children who would previously have been adopted.
There is evidence that that is the case and credit is
due to the DfE for recognising it. Special
Guardianship was not intended to provide
“adoption-lite” for young children and the DfE is
right to question whether it is fit for that purpose.
That does not, however, mean that it is automatically
right to go back to the pre B-S situation where,
arguably, adoption was the default option for
children below a certain age. We need to engage
fully in the current review, but in doing so we need
to keep in mind that the DfE is committed to
increasing the use of adoption and this may or may
not be reconcilable with our case-by-case, welfare-
centred approach.

The ALC has responded to the Call for Views and a
copy of the response is in the Newsletter. This is an
important issue and I make no apology for setting
the response out in full. It is also available on our
website. There will no doubt be further debate and
consultation once the DfE has considered the
feedback that it has received. We urge all our
members to take part in that debate and make their
views known.

ALC Newsletter Text Issue 53 Autumn 2015.indd 2 23/10/2015 13:51:04



Association of Lawyers for Children Autumn 2015 Issue 53

3

The current and former members of the Executive
Committee have had a number of successes since
the last issue and we would like to give them all our
heartfelt congratulations (and apologies for any that
we have missed):

• Alistair MacDonald QC, former co-chair, on
his elevation to the High Court Bench;

• Noel Arnold, on winning a Legal Aid Lawyer
of the Year Award;

• Nicola Jones-King, on winning Partner of the
Year at the Family Law Awards;

• Emma Kendall and her colleagues at
Warwickshire County Council, on winning
the Local Authority award at the Family Law
Awards

The next edition of the Newsletter will be out in
Spring 2016.
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New Dilemmas, Old Solutions

New Dilemmas, Old Solutions
Legal Parenthood and the decision in Human Fertilisation
and Embryology Act 2008 (A and Ors) [2015] EWHC 2602

Deirdre Fottrell QC,
1 Garden Court

Jemma Dally,
Partner, Goodman Ray Solicitors

The question of who in law is to be treated as
the parent of a child born as a result of assisted
reproduction treatment carried out under the
Human Fertilisation and Embryology Act
appeared to be an issue which was clearly set
out in the Act itself. In Human Fertilisation and
Embryology Act 2008 (A and Ors) [2015] EWHC
2602 however the issue arose as a consequence
of administrative errors in fertility clinics. The
President of the Family Division noted that the
issue of who is a child’s parent is:

“a question of the most fundamental gravity and
importance. What, after all, to any child, to any
parent, never mind to future generations and
indeed to society at large, can be more
important, emotionally, psychologically, socially
and legally, than the answer to the question:
Who is my parent? Is this my child?”

In these cases the Court was being asked to resolve
issues around the acquisition of legal parenthood
and, in particular, the interpretation of the provisions
of the 2008 Act governing consent to parenthood in
respect of children conceived using donor sperm, in
circumstances where administrative mistakes have
been made by the clinics treating the parents. In
particular clinics had made errors in obtaining
written consent to parenthood. The Human
Fertilisation and Embryology Authority (The
Authority), which is the body which oversees the
regulation of fertility clinics under the Act, and the
clinics took the view that as a result of the errors the
parents could not be treated in law as parents to the
children that had been born from their treatment.

Who are the legal parents of a child
conceived by artificial insemination?

Who the legal parents will be of any child who is
conceived by way of artificial insemination, either at
home or in a licensed fertility clinic, is governed by

the Human Fertilisation and Embryology Acts 1990
and 2008.

For children conceived prior to 5 April 2009, the
1990 Act will apply and for children conceived after
this date, the 2008 Act is the relevant legislation.
The children in this case were all born after 6th April
2009.

What do the HFEA 1990 and 2008
say about who is a parent?

The 2008 Act
Part 2 of the 2008 Act (sections 33-58) governs
Parenthood in Cases Involving Assisted
Reproduction.

Section 33(1) provides as follows:

“The woman who is carrying or has carried a
child as a result of the placing in her of an
embryo or of sperm and eggs, and no other
woman, is to be treated as the mother of the
child.”

Sections 35 to 47 apply to determine who is to be
treated as the other parent of the child. These
sections distinguish between four different cases,
depending on the marital status of the woman being
treated at the time of the treatment:

1. Where the woman is married
Section 35 applies where the woman was married to
a man at the time of treatment;

2. Where the woman is in a civil partnership
Section 42, as amended by the 2013 Act, applies
where the woman was in a civil partnership or
marriage with another woman at the time of the
treatment;

Sections 35 and 42 provide in very similar terms
that the other party to the marriage or civil
partnership, as the case may be, “is to be treated
as [in the case of section 35, “the father”; in the
case of section 42, “a parent”] of the child unless it
is shown that [section 35 “he”; section 42 “she”]
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did not consent to the placing in W of the embryo
or the sperm and eggs or to her artificial
insemination (as the case may be).”

3. Where the woman is not married or in a civil
partnership and is being treated with a male
partner
Section 36 applies if the woman is being treated
with a man and where no man is treated by virtue of
section 35 as the father of the child and no woman
is treated by virtue of section 42 as a parent of the
child but –

(a) the embryo or the sperm and eggs were placed
in W, or W was artificially inseminated, in the
course of treatment services provided in the
United Kingdom by a person to whom a licence
applies,

(b) at the time when the embryo or the sperm and
eggs were placed in W, or W was artificially
inseminated, the agreed fatherhood conditions
(as set out in section 37) were satisfied in relation
to a man, in relation to treatment provided to W
under the licence,

(c) the man remained alive at that time, and

(d) the creation of the embryo carried by W was not
brought about with the man’s sperm,

If these conditions are met then the man is to be
treated as the father of the child and section 38
provides that in these circumstances, no other
person is to be treated as the father of the child.

4. Where the woman is not married or in a civil
partnership and is being treated with a female
partner
Section 43 applies if the woman is being treated
with a woman and where no man is treated by virtue
of section 35 as the father of the child and no
woman is treated by virtue of section 42 as a parent
of the child but –

(a) the embryo or the sperm and eggs were placed
in W, or W was artificially inseminated, in the
course of treatment services provided in the
United Kingdom by a person to whom a licence
applies,

(b) at the time when the embryo or the sperm and
eggs were placed in W, or W was artificially
inseminated, the agreed female parenthood
conditions (as set out in section 44) were met in
relation to another woman, in relation to
treatment provided to W under that licence, and

(c) the other woman remained alive at that time,

If these circumstances, the other woman is to be
treated as a parent of the child and section 45(1)
provides that in these circumstances, no man is to be
treated as the father of the child.

What are the agreed fatherhood/parenthood
conditions?
The HFEA 2008 sets out how the agreed parenthood
conditions are met and the Human Fertilisation and
Embryology Authority has published extensive clinics
guidance on how to meet these conditions. The
guidance is found in a Code of Practice and also in a
series of directions to clinics. As part of its guidance
the Authority required that consent to parenthood
be taken on particular forms. The authority’s own
reading was that taking of consent on the forms was
mandatory and the absence of a properly completed
form could vitiate the consent.

The conditions are set out in section 37 (in relation
to a man) and section 44 (in relation to a female
partner). The conditions set out on Sections 37 and
44 share the same fundamental features, these are:

i) That the treatment must be given under a
licence.

ii) That the man or female partner, as the case may
be, must have given a notice (sections 37(1)(a),
44(1)(a), as the case may be), stating that he or
she consents to being treated as the father or a
parent of any child resulting from treatment
provided to the woman.

iii) That the woman being treated must have given a
notice (sections 37(1)(b), 44(1)(b), as the case
may be), stating that “she consents to the man
or her female partner being so treated”.

iv) The notices must be (sections 37(2), 44(2), as the
case may be) “in writing” and “signed by the
person giving it.”

v) The notices must have been signed before the
treatment took place: see the words “at the time
when … [etc]” in sections 36(b) and 43(b) and
must not have been withdrawn.

The Role of the Human Fertilisation and
Embryology Authority.
The Act has to be read with the accompanying
guidance which is given by the Human Fertilisation
and Embryology Authority (The Authority), who are
an independent regulator whose role is to oversee
the use of gametes and embryos in fertility treatment
or research. They licence fertility clinics in the UK.
The guidance includes the following:
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a. A Code of Practice (issued in accordance with
section 26 HFEA 1990) which sets out in greater
detail the conditions to be met in respect of
treatment, parenthood and the role of licensed
clinics (including the conditions of licence).

b. The Guidance produced by the Authority.

c. Directions (issued in accordance with section 23
HFEA 1990)

d. Letters from the Chair and from the Chief
Executive of the Authority.

What went wrong?
Before the introduction of the 2008 Act, male
partners of women seeking treatment would
automatically be legal parents, if they were seeking
treatment together. Female partners of women
seeking treatment could not be legal parents under
any circumstances under the Act (although adoption
and private law orders were available under other
legislative regimes).

Although clinics were not required to take consent
to parenthood under the 1990 Act, the Authority
had attached to the first Code of Practice (issued in
1990) a consent form that clinics could use to take
consent from the woman seeking treatment to
having that treatment, and to her husband/male
partner, to becoming the legal parent of any
resulting child.

The introduction of the HFEA 2008 on 6 April 2009
brought about fundamental changes to parenthood
for children born as a result of assisted reproduction
with donor sperm/embryos. To assist clinics with
these changes the Authority gave directions in
accordance with its statutory powers requiring that
any consent required under sections 37(1) and 44(1)
“must” be recorded in a specified form: respectively,
Form WP (“your consent to your partner being the
legal parent”) and Form PP (“your consent to being
the legal parent”).

These changes in the HFEA 2008 required clinics to
fundamentally change the way in which they took
consent from unmarried couples who were seeking
treatment with donor sperm/embryos to conceive a
child. What has emerged in the cases of AB and CD
v Z Fertility Clinic [2013] EWHC 1418, [2013] 2 FLR
1357, X v Y (St Bartholomew’s Hospital Centre for
Reproductive Medicine (CRM) intervening) [2015]
EWFC 13 and The Human Fertilisation and
Embryology Act 2008 (A and Ors) [2015] EWHC
2602 is that clinics had not appreciated the
importance of changing their practice in taking
consent to parenthood for unmarried couples; they
had not fully understood the importance of
completing the HFEA WP and PP forms.

It was not until the case of AB and CD v Z Fertility
Clinic [2013] EWHC 1418, [2013] 2 FLR 1357 in
2013 that failures in the way that clinics were taking
consent to parenthood came to the attention of the
Authority. As a result of this case, on 10th February
2014, the Chief Executive of the Authority required
clinics to carry out an audit of their records of
patients who were not married or in a civil
partnership and who had received treatment with
donor sperm/embryos. This audit disclosed anomalies
in the taking of consent to legal parenthood in 51
out of 107 clinics, almost half of all clinics in the UK.

At paragraph 8 of his judgment, the President
referred to the picture which emerged from the
audits as ‘alarming and shocking’. The President also
questioned whether the Authority had adequately
discharged its regulatory functions or whether the
issue was that the regulatory powers under the Act
were not sufficiently robust.

The Solution – The Human Fertilisation and
Embryology Act 2008 (A and Ors) [2015] EWHC
2602
The President of the Family Division heard 8 cases, 7
of which were able to conclude and 1 has been
adjourned to a later date.

In the 7 cases heard each parent had been advised
that an error had been made with the taking of their
consent to legal parenthood. Each parent was told,
as a result of guidance given by the Authority and
advice from the clinic that treated them, that the
error meant that they could not be treated in law as
a parent to their child, who in some cases had been
born years earlier, and that the only way to remedy
the error would be for the non birth parent to adopt
their own child. For the two parents who had
separated from the mother, adoption was not
available to them in any event; for the other families
who were still together, adoption was not an option
for them. Each parent sought a declaration of
parentage to remedy the error that had been made
by the clinics.

The following facts applied to each of the cases
heard by the President:

i) The treatment which led to the birth of the child
was embarked upon and carried through jointly
and with full knowledge by both the woman (W)
and her partner.

ii) From the outset of that treatment, it was the
intention of both W and her partner that her
partner would be a legal parent of the child.

iii) From the moment when the pregnancy was
confirmed, both W and her partner believed that
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her partner was the other parent of the child.
That remained their belief when the child was
born.

iv) W and her partner registered the birth of their
child, as they believed the child to be, showing
both of them on the birth certificate as the child’s
parents.

v) The first they knew that anything was or might
be ‘wrong’ was when they were subsequently
written to by the clinic.

vi) Both parents in each case supported the
applications.

vii) They do not see adoption as being an acceptable
remedy.

The President considered that the seven cases raised
three general issues of principle, which he set out in
paragraphs 44-63 of his judgment.

1. The first was whether it was possible to prove by
parol evidence that a WP or PP form which cannot
be found had been executed in a manner consistent
with the statutory requirements. Following the
approach taken by Theis J in X and Y, he concluded
that the question in such cases was a factual one
and could be resolved by making findings on factual
evidence. In such circumstances, the court had to be
satisfied that the form (which was lost) had been
signed before treatment. This was the approach the
Court took in cases A, B, E, F and H.

2. The second issue arose where there were errors
on the forms, whether those errors could be
‘corrected’. The President considered this to be a
novel point which could be decided using long
established principles of construction. He concluded
that a mistake could be corrected if the mistake was
obvious on the face of the document, and it was
plain as to what was meant. He went on to say that
an error on the internal consent form could also be
corrected in the same way. This was the approach
that he took in the case of D.

3. The third issue was whether internal consent
forms (which some clinics were using under the
1990 Act), which contained some but not all of the
language of the WP/PP forms, were sufficient to
meet the statutory requirements.

The President revisited the statutory scheme as set
out in both the 1990 Act and the 2008 Act. He
concluded that:

“a mere failure to comply with the HFEA’s direction
that Form WP and Form PP “must” be used can, of
itself, invalidate what would otherwise be a consent
valid for the purposes of section 37 or section 44.
These sections do not prescribe a specific form.
What is required is a “notice” and that is not
defined.”

What is required under these sections is a “notice”
in writing and signed. The President concluded that
what is required is compliance with the substance
and not “slavish adherence to a form”. This was the
approach that the President took in the case of C.

The President concluded that a failure to comply
with the HFEA’s direction did not invalidate a consent
that would otherwise be valid. He further concluded
that the failure to comply with the directions of the
HFEA did not in and of itself mean that the clinic was
not operating under licence. In addition he
concluded that errors on the forms could be
corrected by the Court itself as an exercise in
construction where for example the wrong date had
been entered because not to do so would be
perverse.

On the facts of each of the seven cases the President
made declarations of parentage.

The significance of these cases is immense. The HFEA
had requested that clinics audit their files following
the A and B case back in 2014. The result of that
audit was the 51 out of the 107 clinics operating in
the UK reported anomalies in the taking of consent.
It is not entirely clear what that means in terms of
the number of families in which the legal
parenthood may be at issue as a result of errors in
the taking of consent. The President was highly
critical of the failure by the clinics to correctly apply
the guidance but considering the issues as a whole
he observed that there was ‘widespread
incompetence across the [fertility] sector on a scale
which must raise questions as to the adequacy if not
of the HFEA’s regulation then of the extent of its
regulatory powers’ [paragraph 8].

It is likely that there will be further cases in which the
acquisition of legal parenthood is at issue in similar
circumstances. These cases appear to provide a
framework within which such applications should be
determined.

Deirdre Fottrell and Jemma Dally represented the
applicants in cases A, B, C, D and E.
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Care and Placement Order cases
with a European Dimension1

Iain Goldrein QC1

Deputy High Court Judge of the Family Division
Harrington Street Chambers, Liverpool L29 YH
Coram Chambers, 9-11 Fulwood Place, London
WC1V 6HG,
KCH Chambers, Nottingham / Leicester

Introduction1:

1. The importance of Re E2: The recent case of Re
E [2014] EWHC 6 (Fam) demands that we take
particular care when handling any case with a
European dimension3.

2. General rule: The general rule is that jurisdiction
is vested in the courts of the Member State4 where
the child is habitually resident (Article 8), not the
courts of the Member State of which the child is a
national.

3. The absence of definition: B2R does not define
the concept of habitual residence. It does however
lay down a uniform jurisdictional scheme as between
Member States5.

1 The emphasis in this paper by use of different fonts is
that of the author, not the judiciary.

2 “This (case) serves to underline the need for the parties
and the court to consider the basis for jurisdiction
whenever a case has a foreign element and for there to
be a record in an order of the court’s approach to it…”
per Black LJ in Re B [2014] EWCA Civ 375, expressly
endorsing Re E.

3 The judgment in Re E is to be read in the context of
care and wardship proceedings concerning a 12 year
old Slovakian boy. The judgment approved a care plan
for E to be placed in the care of the local authority
whilst living with his maternal aunt. There was much
media interest in Slovakia.

4 Denmark has opted out. B2R applies to all the other
states of the European Union.

5 Member states of the European Union (apart from
Denmark) are also parties to Council Regulation (EC)
No 2201/2003 concerning jurisdiction and the
recognition and enforcement of judgments in
matrimonial matters and the matters of parental
responsibility, commonly known as B2R.

4. This article covers the application of B2R to the
following:

a. Public law children (care proceedings); and
b. Placement order cases.

See Re M etc [2014] EWCA Civ 152.

5. Context of B2R: There is a direct and purposeful
inter-action between “Best Interests” and “Habitual
Residence.” The Regulation provides –

“The grounds of jurisdiction in matters of
parental responsibility established in the present
Regulation are shaped in the light of the best
interests of the child, in particular on the criterion
of proximity.
This means that jurisdiction should lie in the first
place with the Member State of the child’s
habitual residence, except for certain cases of a
change in the child’s habitual residence or
pursuant to an agreement between the holders
of parental responsibility.” [see para 48, Re M
[ibid]].

In other words, the test of “habitual residence” has
been framed in the best interests of the child.

6. In Re E, the President said this. B2R – future
practice in care cases:

35. “It is highly desirable, and from now on good
practice will require, that in any care or other
public law case with a European dimension the
court should set out quite explicitly, both in its
judgment and in its order:
i) the basis upon which, in accordance with the

relevant provisions of B2R, it is, as the case
may be, either accepting or rejecting
jurisdiction;

ii) the basis upon which, in accordance with
Article 15, it either has or, as the case may
be, has not decided to exercise its powers
under Article 15.

36. “This will both demonstrate that the court
has actually addressed issues which, one fears, in
the past may sometimes have gone unnoticed,
and also identify, so there is no room for
argument, the precise basis upon which the
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court has proceeded. Both points, as it seems to
me, are vital. Judges must be astute to raise
these points even if they have been overlooked
by the parties. And where Article 17 [no
jurisdiction] applies it is the responsibility of the
judge to ensure that the appropriate declaration
is made.
37. “As I have observed, the process envisaged
by Article 55 works both ways. The English
courts must be assiduous in providing, speedily
and without reservation, information sought by
the Central Authority of another Member State.
At the same time judges will wish to make
appropriate use of this channel of
communication to obtain information from the
other Member State wherever this may assist
them in deciding a care case with a European
dimension.”

7. The purpose of this paper is to explain what the
President is driving at in Re E:

The context:

8. The sharp rise in cases: The number of cases
involving children from other European countries has
risen sharply in recent years. Significant numbers of
cases now involve such children.

9. Adoption: This must be seen in a further
context: the UK is unusual in Europe in permitting
adoption – ie. the total severance of family ties
without parental consent: Re B-S (Children) [2013]
EWCA Civ 1146, para 19.

10. The tension between the UK and other B2R
Member States:

a. Thus the outcome of care proceedings in
England and Wales may be that a child who
is a national of another European country is
adopted by an English family in the teeth of
vigorous protests of the child’s non-English
parents.

b. We need to recognise that the judicial and
other State authorities in some countries,
that are members of the European Union and
parties to the B2R regime, may take a very
different view and may indeed look askance
at our whole approach to such cases; para
156 Re E [ibid].

B2R – the Jurisdictional Tests –

Relevant Articles:
11. How does the court accept/reject jurisdiction in
cases with a European Dimension?
a. Article 8:
“The child is habitually resident … at the time the
Court is seised ….”

In other words, “actual residence” is not enough.
The overriding principle is “habitual residence.” It
follows that the courts of England and Wales do not
have jurisdiction to make a care order merely
because the child is present within England and
Wales. The starting point in every such case where
there is a European dimension is therefore an enquiry
as to whether the child is habitually resident.
b. Article 12: If the court of a Member State is
exercising jurisdiction on an application for divorce,
legal separation or marriage annulment it should
have jurisdiction in:
“.. any matter relating to parental responsibility6

connected with the application.”
c. Article 13(1):
“Where a child’s habitual residence cannot be
established and jurisdiction cannot be determined on
the basis of Article 12, the courts of the Member
State where the child is present shall have
jurisdiction.”
d. Article 14: This provides a residual jurisdiction
where no court of a Member State has jurisdiction
pursuant to Articles 8 to 13 [jurisdiction is then
determined in each Member State by the laws of
that State. In the case of England and Wales,
therefore, this would be on the basis of either
habitual residence or actual presence].
e. Article 15: Even if the court has jurisdiction, the
court must consider whether it exercises its powers
under Article 15 to request7 the court of another
Member State to assume jurisdiction. Article 15
arises if the following three-part test is satisfied:

i. The child has a particular connection with
that other State; as defined in Article 15(3).
This is a question of fact. Nationality is merely
one gateway to establishing that the court
has jurisdiction to consider making an order
under Article 15; nationality can never alone
determine whether it should.

6 And see in this context the dicta of Lady Hale in Re
A(Child)(AP) [2013] UKSC 60 at para 29.

7 The requesting state should communicate such request
at once through the offices of the International Judicial
Network; see Re LM (A Child) [2013] EWHC 646. At
para 39: “Where an Article 15 request is made, it
would be helpful, in my judgment, for the requesting
State to communicate such a request at once through
the offices of the International Judicial Network; further
or alternatively, the court in the requesting State should
invite one of the parties in that case (in a public law
matter, the public authority, I suggest) to drive along
the request, and seek directions for the judicial
determination of such a request, in the requested
State. These routes may prove to be more effective,
and speedy, than the alternative of communicating the
request through the Central Authorities designated by
BIIR.”
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ii. The other courts would be better placed to
hear the case.8

iii. It is in the best interests of the child.9

Practice points and Article 15 will be covered in more
detail below, including more detailed explanation of
“better placed” and “best interests.”
f. Article 17: The English court should declare, of
its own motion, that it has no jurisdiction in the
following circumstances:

i. The English Court has no jurisdiction under
B2R, and

ii. A court of another Member State has
jurisdiction under B2R.

g. This Article 17 provision is mandatory. It applies
whether or not there are extant
proceedings in the courts of another Member State:
See Re B (A Child) [2013] EWCA Civ 1434 para 85. It
is the responsibility of the Judge to ensure that the
appropriate declaration is made: Re E [ibid].
h. Article 2010: In an “urgent” case the court has
jurisdiction to make “provision, including protective
measures” until such time as the courts of the
Member State having jurisdiction have taken the
measures it considers appropriate. Article 20
contemplates short-term holding arrangements: Re B
(A Child) [2013] EWCA Civ 1434 para 85.

Habitual residence – the legal test:

12. In determining questions of habitual residence
the courts will apply the principles explained in A v
A11 [2013] UKSC 60, [2013] 3 WLR 76112.

13. That case is authority for the following
explanation of “habitual residence”:

i) Habitual residence is a question of fact and
not a legal concept such as domicile. There is
no legal rule akin to that whereby a child

8 Questions (ii) and (iii) above each involve an exercise in
evaluation, to be undertaken in the light of all the
circumstances of the particular case and the particular
child.

9 But in answering these three questions set out in para
11(e) above, it is not permissible for the court to enter
into a comparison of such matters as the competence,
diligence, resources or efficacy of either the child
protection services or the courts of the other State.

10 This Article Is Particularly Relevant To Local Authorities
Exercising A Protective Jurisdiction.

11 Full reference: A v A and another (Children: Habitual
Residence) (Reunite International Child Abduction
Centre and others intervening)

12 The appeal dealt only with the 4th child who had never
come to England. The issue was whether he could be
said to be habitually resident in England and Wales.
Four of the SCJs held that presence was a necessary
precursor to habitual residence; ie. a child could not be
integrated into the social environment of a place to
which his primary carer had never taken him [Lord
Hughes dissented on this issue]. Note that the decision
in A v. A is consistent with the decision of the CJEU in
Mercredi v. Chaffe [2012] Fam 22.

automatically takes the domicile of his
parents.

ii) It was the purpose of the Family Law Act
1986 to adopt a concept which was the
same as that adopted in the Hague and
European Conventions. The Regulation must
also be interpreted consistently with those
Conventions.

iii) The test adopted by the European Court is
“the place which reflects some degree of
integration13 by the child in a social and
family environment” in the country
concerned. This depends upon numerous
factors, including the reasons for the family’s
stay in the country in question.

iv) It is now unlikely that that test would
produce any different results from that
hitherto adopted in the English courts under
the 1986 Act and the Hague Child Abduction
Convention.

v) The test adopted by the European Court is
preferable to that earlier adopted by the
English courts, being focussed on the
situation of the child, with the purposes and
intentions of the parents being merely
relevant factors14.

vi) The social and family environment of an
infant or young child is shared with those
(whether parents or others) upon whom he is
dependent. Hence it is necessary to assess
the integration of that person or persons in
the social and family environment of the
country concerned.

vii) The essentially factual and individual nature
of the inquiry should not be glossed with
legal concepts which would produce a
different result from that which the factual
inquiry would produce.

viii) As the Advocate General pointed out in para
AG4515 and the court confirmed in para 43
of Proceedings brought by A, it is possible
that a child may have no country of habitual
residence at a particular point in time.

14. As to the meaning of habitual residence, further
clarification is provided by Re KL [infra] at paras 20 et
seq:
a. “….habitual residence is a question of fact which
“should not be glossed with legal concepts which
would produce a different result from that which the
factual inquiry would produce” ……(A v A, para 54).

13 In the Matter of LC [2014] UKSC1; “At all events what
our courts are now required to do is to search for some
integration on the part of the child in a social and
family environment in the suggested state of habitual
residence.” Para 34

14 The test derived from R v Barnet London Borough
Council, ex p Shah should be abandoned when
deciding the habitual residence of a child.

15 Re A (Case C – 523/07) [2010] Fam 42 ECJ.
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b. In both Proceedings brought by A and Mercredi v
Chaffe, the operative part of the
judgment of the CJEU stated that the concept
“corresponds to the place which reflects some
degree of integration by the child in a social and
family environment”.
c. In A the CJEU continued;
“To that end, in particular the duration, regularity,
conditions and reasons for the stay on the territory
of a member state and the family’s move to that
state, the child’s nationality, the place and conditions
of attendance at school, linguistic knowledge and
the family and social relationships of the child in that
state must be taken into
consideration.”
d. In Mercredi, the CJEU also pointed out, at para
55, that:
“An infant necessarily shares the social and family
environment of the circle of people on whom he or
she is dependent. Consequently, where . . . the
infant is in fact looked after by her mother, it is
necessary to assess the mother’s integration in
her social and family environment. In that regard,
the tests stated in the court’s case law, such as the
reasons for the move by the child’s mother to
another member state, the languages known to the
mother or again her geographic and family origins
may become relevant.”
e. There is no legal rule, akin to that in the law of
domicile, that a child automatically takes the
habitual residence of his parents.
f. The proposition that a young child in the sole
lawful custody of his mother will necessarily have the
same habitual residence as she does is to be
regarded as a helpful generalisation of fact, which
will usually but not invariably be true, rather than a
proposition of law (see A v A, paras 44 and 73).
g. Parental intent does play a part in establishing or
changing the habitual residence of a child: i.e.
parental intent in relation to the reasons for a child’s
leaving one country and going to stay in another16.
h. Has the move from one country to another a

16 Re KL (A Child) [2013] UKSC 75 [the Texas case]:
“Parental intention played a part in establishing or
changing the habitual residence of a child, but was one
of many factors relevant to whether there was a
sufficient degree of stability to amount to a change of
habitual residence. For F to argue that, where a child
was permitted to live in a foreign country pursuant to
an order that was under appeal, he could not acquire
habitual residence was seeking to place a legal gloss on
the factual concept. On the facts: M had come home;
neither she nor K had perceived the return to the UK as
temporary, irrespective of the pending appeal. K had
become integrated into a social and family environment
since August 2011 and the judge had been entitled to
find him habitually resident here. Under the Family Law
Act 1986 the court could exercise its inherent
jurisdiction by virtue of K’s habitual residence or
presence in the UK. It was long established that the
existence of an order made by a competent foreign
court was a relevant factor” See Family Law Week.

sufficient degree of stability to amount to a change
of habitual residence?
i. There is no rule that a child is “habitually
resident” where the parent with custody is resident.
j. The fact that the child’s residence is precarious
may prevent it from acquiring the necessary quality
of stability.

Practice Check-List For Habitual
Residence:

15. These principles generate the following check-
list:
a. Is it contended that there was residence in a
particular jurisdiction? If yes:

i. What jurisdiction?
ii. What are the facts relied on to advance that

contention?
iii. What was the parental intent in the move to

the new jurisdiction?
b. As to the residence so contended for:

i. The child’s age?
ii. With whom does the child live?
iii. If different from (ii) immediately above, upon

whom is the child dependent?
iv. By whom is the child in fact looked after and

taken care of?
v. Duration of residence?
vi. Regularity?
vii. Conditions and reasons for the stay on the

territory of the Member State?
viii. Child’s nationality: [passport / identification

documents?]
ix. The place and conditions of the child’s

attendance at school?
x. Child’s and Mother’s linguistic knowledge?
xi. Family and social relationships of the child in

that territory? [family networks, family
relationships, clubs, associations, with whom
does the child mix and in what language,
with whom does his caring parent mix]?

xii. What are the geographic and family origins
of the parent caring for the child, particularly
in the context of the location where the child
is presently living?

xiii. Mother’s integration in other social and
family environments: giving full details of
“social” and “environment”17 [employment,
housing, financial support, family support,
relationships].

xiv. Explore in careful detail, the reasons for the
family’s stay in the country in question.

17 An infant necessarily shares the social and family
environment of the circle of people on whom he or she
is dependent. Consequently, where a child is in fact
looked after by her mother, it is necessary to assess the
mother’s integration in her social and family
environment: see Re A [2013] UKSC 60
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c. In the event of a move by the mother to another
Member State:

i. What are the reasons for the move [i.e. the
reason for a child leaving one country and
going to stay in another]?

ii. What was the intention of the mother in
moving to such territory?

iii. Does mother have a child by another
relationship and if yes, where is that other
child habitually resident? Does that impact on
the habitual residence of the child in question
and if yes, how?

iv. Does the move from one territory to another
have a sufficient degree of stability to
amount to a change of habitual residence?18

v. NB: A child’s residence may change in the
teeth of the opposition of one parent if this is
permitted by order of a court: para 25 Re KL19

d. In the context of an adolescent20 child also
consider:

i. what is the state of mind of the child during
the period of residence with a parent21?

ii. where does he/she wish to live?
iii. how does he/she view the future, e.g. school;
iv. social networks / relationships, employment,

clubs etc?

18 Where a child goes lawfully to reside with a parent in a
state in which that parent is habitually resident, it will
be highly unusual for that child not to acquire habitual
residence there too: see Family Law Week commentary
on In the Matter of LC (Children) [2014] UKSC 1; and
see para 37 per Lord Wilson [factual matrix: application
for summary return of 4 children to Spain].

19 In the matter of KL (A Child) [2013] UKSC 75: “On the
facts, the Supreme Court ordered the return of a child,
aged 7 years, to Texas in the USA. This was an appeal
by a father to the Supreme Court in proceedings under
the Hague Convention and the Court’s inherent
jurisdiction, concerning the approach to be taken by
the UK courts towards the return of a child brought to
the UK pursuant to a foreign order, which is later
overturned on appeal”. [see Family Law Week].
Baroness Hale delivered the sole judgment. She held
that the child was habitually resident in the UK, but
that he should be returned under the court’s inherent
jurisdiction.

20 See Re LC [2014] UKSC 1. Per Lord Wilson at para 1.
21 Re LC: What can be relevant to whether an older child

shares her or his parent’s habitual residence is not the
child’s “wishes”, “views”, “intentions” or “decisions”,
but her or his state of mind during the period of
residence with that parent; see para [37]. Per Family
Law Week: “Lady Hale, with whom Lord Sumption
agrees, would hold that the question whether a child’s
state of mind [in the residence in question] is relevant
to whether that child has acquired habitual residence in
the place he or she is living cannot be restricted to
adolescent children [57]. In her view, the logic making
an adolescent’s state of mind relevant applies equally
to the younger children, although the answer to the
factual question may be different in their case.”
Recognising the relevance of the state of mind of a
child younger than adolescence dovetails with children
seeing a judge in chambers as young as 7 years of age.

v. If the parents are separated, in whose
home does the child primarily live? If he/
she lives in two homes22, what is the
duration of stay in each, what are the
family and social relationships vis a vis
each?

vi. Did the child leave his home country with
the intention of emigrating? With what
plans?23

A Practical Working Example As To
“Habitual Residence”:

16. In Kent County Council v. G and others. [2014]
EWHC 604 (Fam) Theis J found a child to be
habitually resident in Latvia in the following
circumstances:
a. The child’s connections with his social and family
environment in Latvia:

i. both his parents were Latvian,
ii. until January 2013 that was the only

jurisdiction he had resided in,
iii. it was where his extended family lived,
iv. he went to school there,
v. his and his parents’ first language was

Russian,
vi. the father did not consent or acquiesce to his

removal to this jurisdiction and;
vii. the father undoubtedly remained habitually

resident in Latvia.
b. There was very little evidence, if any, that the
child became integrated into a social or family
environment in England due to:

i. the relatively short period of time that he had
been attending school here,

ii. the circumstances that the mother and her
then partner found themselves in,

iii. and the lack of any kind of link the mother
had in relation to the circumstances in which
they lived apart from her relationship with
her partner.

22 Re LC at paras 62 and 63: “But once a child leaves the
family environment and goes to school, his social world
widens and there are more factors to be taken into
account. Furthermore, where parents are separated,
there may well be two possible homes in which the
children can live and the children will be well aware of
this. This may well affect the degree of their integration
in a new environment.”

23 Re LC at paras 62 and 63: “But once a child leaves the
family environment and goes to school, his social world
widens and there are more factors to be taken into
account. Furthermore, where parents are separated,
there may well be two possible homes in which the
children can live and the children will be well aware of
this. This may well affect the degree of their integration
in a new environment.”
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Looking at the operation of Article
15 in detail:

17. Who may request? The jurisdictional test set out
in B2R24 is the same regardless of whether the
application for a request originates from:

a. A party,
b. The court of its own motion or
c. The court of another Member State with

which the child has a particular connection25.
d. Similarly, the same test applies whether the

request is made by a court or by a party at
the invitation of the court.

18. Article 15(1) provides:
“By way of exception, the courts of a Member State
having jurisdiction as to the substance of the matter
may, if they consider that a court of another Member
State, with which the child has a particular
connection, would be better placed to hear the case,
or a specific part thereof, and where this is in the
best interests of the child:

(a) stay the case or the part thereof in question
and invite the parties to introduce a request
before the court of that other member State
in accordance with paragraph 4; or

(b) request a court of another Member State to
assume jurisdiction in accordance with
paragraph 5.”

19. Thus the three questions to be considered under
Art 15(1) are {see AB v. JLB [2009] 1 FLR 517 at [35]}
are:
i) First, it must determine whether the child has,
within the meaning of Art 15(3), ‘a particular
connection26’ with the relevant other Member State.
Given the various matters set out in Art 15(3) as
bearing on this question, this is, in essence, a simple
question of fact. For example, is the other Member
State the former habitual residence of the child {see
Art 15(3) (b)) or the place of the child’s nationality
(see Art 15(3) (c))?
ii) Secondly, it must determine whether the court of
that other Member State ‘would be better placed to
hear the case, or a specific part thereof’.

24 Article 15 applies to both public and private law
proceedings; see Re LM (A Child) [2013] EWHC 646. In
that case, an Irish Court, by consent, made a request
pursuant to Article 15(1)(b) of B2R that the High Court
of England and Wales accept jurisdiction in relation to
the proceedings concerning the placement of LM into
public care.

25 i.e. The courts of a Member State without jurisdiction
could make a request to the courts of the Member
State with jurisdiction, through its Central Authority, to
exercise its power under Article 15.

26 “Particular connection” is expanded upon in Article
15(3): (i) habitual residence after the court was seised;
(ii) former residual residence; (iii) place of child’s
nationality; (iv) habitual residence of holder of PR; (v)
where property of child is located.

This involves an exercise in evaluation27, to be
undertaken in the light of all the circumstances of
the particular case. This is intimately connected with
the question of the best interests of the child.
Relevant factors as to this issue include:

a) The availability of witnesses of fact;
b) Whether assessments can be conducted and

if so by whom [i.e. whether an assessor will
have to travel to another jurisdiction to
undertake an assessment and whether that is
a lawful and/or professionally appropriate
course],

c) whether one court’s knowledge of the case
provides an advantage, for example by
judicial continuity between fact finding and
evaluation,

d) whether evidence of fact or opinion would
be unavailable in one jurisdiction or another,
and so on.

iii) Thirdly, it must determine if a transfer to the
other court ‘is in the best interests28 of the child.’

• This again involves an evaluation undertaken
in the light of all the circumstances of the
particular child but is limited in its extent to
the issue of forum.

• i.e. the best interests question asked by Art
15(1) is whenever it is in the child’s best
interests for the case to be determined (or
the specific part of the case to be
determined) in another jurisdiction.
i.e.whether it is in the child’s best interests
for a case to be determined in this country
rather than elsewhere.29

• The issue turns on the sort of considerations
which come into play when deciding upon
the most appropriate forum. Best interests
means just that. The autonomous meaning
should not be limited or enlarged upon by
the domestic concept of paramountcy or any
other reference to national law.

27 In Re LM (A Child) [2013] EWHC 646 (Fam) it was held
that the English Court was better placed to hear any
further proceedings where 3 children were already
subject to public law final orders in England, and
Mother had gone to Ireland for the birth of LM to avoid
the removal of the baby by the relevant local authority
in England.

28 In Re LM (A Child) [2013] EWHC 646, Cobb J held that
the role of the court of the “requested state” should
be limited to considering the “best interests” having
regard to “the specific circumstances of the case.” See
in particular paras 35 and 36. The judgment of Cobb J
was endorsed by Sir James Munby P in HJ (A Child)
[2013] EWHC 1867. As to the practical steps to be
taken in such circumstances, see Cobb J at [39]-[42]
and [70]-[73].

29 This clearly reflects the inter-action of “best interests”
and “habitual residence.”
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Practice points in relation to
Article 15:

20. An exception: The Article 15 power is, as is
stated on its face, an exception to the general rule of
jurisdiction in Art 8 which is grounded in the habitual
residence of the child. Exceptions to general
principles should be narrowly interpreted: Re M30

[ibid] at para 50.

21. A power – not a steer: Article 15 contemplates
the transfer of a specific part of
proceedings where that is appropriate. The power to
do so does not inform the question whether it
should be exercised and the relative merits and
demerits of such a possibility.

22. A positive answer to the three questions:
a. The power under Article 15 may only be exercised
when all the above three questions can be answered
in the affirmative.
b. The corollary of that principle is that a court in
England and Wales cannot divest itself of jurisdiction
in respect of a child who is habitually resident in
England and Wales simply because he or she is a
national of another Member State or where one or
more of the Art 15(1) questions cannot be answered
affirmatively.

23. A summary process: Article 15 contemplates a
relatively simple and straight forward process31.
Unnecessary satellite litigation in such cases is a
great evil, see Re M at para 54. What is required is a
summary process. Proper regard for the requirements
of B2R and a proper adherence to the essential
philosophy underlying it, requires an appropriately
summary process.

24. Succinct submissions: Too ready a willingness
on the part of the court to go into the full merits of
the case can only be destructive of the system
enshrined in B2R and lead to the protracted and
costly battles over jurisdiction which it is the very
purpose of B2R to avoid. Submissions should be
measured in hours and not days.

30 This was an appeal concerning a child whose parents
went to live in the Czech Republic following on from a
split hearing/finding-of-fact.

31 In Re LM (A Child) [2013] EWHC 646, Cobb J held that
The role of the court of the requested State appears, by
Article 15(5), to be limited to a consideration of “best
interests” having regard to “the specific circumstances
of the case”; the “best interests” evaluation will
necessarily not be as profound as on a full hearing of
an application for substantive relief with the benefit of
the full evidence.

Securing the smooth operation of
Article 15 – the inter-action with
Article 5532:

25. To facilitate the smooth operation particularly of
Article 15 cases, Article 55 is relevant.
26. In this context, Sir James Munby P said in Re E:

“32. Before parting from B2R, I must draw
attention to Article 55. Headed “Cooperation on
cases specific to parental responsibility”, it
provides, so far as relevant for present purposes,
that:
“The central authorities shall, upon request from
a central authority of another Member State or
from a holder of parental responsibility,
cooperate on specific cases to achieve the
purposes of this Regulation. To this end, they
shall, acting directly or through public authorities
or other bodies, take all
appropriate steps in accordance with the law of
that Member State in matters of personal data
protection to:
(a) collect and exchange information:

(i) on the situation of the child;
(ii) on any procedures under way; or
(iii) on decisions taken concerning the child;

…
(c) facilitate communications between courts, in
particular for the application of … Article 15; …”
This process is plainly intended to work both
ways.”33

27. Sir James Munby P went on to say in para 37:
“As I have observed, the process envisaged by
Article 55 works both ways. The English courts
must be assiduous in providing, speedily and
without reservation, information sought34 by the
Central Authority of another Member State. At
the same time judges will wish to make
appropriate use of this channel of
communication to obtain information from the
other Member State wherever this may assist
them in deciding a care case with a European
dimension.”

32 Co-operation between Central Authorities, acting
directly or through public authorities).

33 E.g. if a child is a British national.
34 The court permitted the local authority to disclose to

the Slovakian authorities various orders and
documents, a transcript of a particular hearing, and
also gave permission to the Head of the Consular
Section to provide an account of the hearing to the
Slovakian Central Authority.

ALC Newsletter Text Issue 53 Autumn 2015.indd 14 23/10/2015 13:51:05



Association of Lawyers for Children Autumn 2015 Issue 53

15

28. As to how the Article 55 provisions operated in
Re E, Sir James Munby P said:

“The Article 55 mechanism worked smoothly and
effectively, facilitating in the particular case the
inter-State cooperation and assistance which is so
desirable in every case.”

29. What if a party cannot be traced? This was the
situation in Re B [2014] EWCA Civ 375 when a
father in France was not traced.35

Practice Check-List for Cases with a
European Dimension:
30. Timing:
a. Social workers and Cafcass Officers in particular:
If you think there may be a European Dimension,
flag this up immediately with your line manager.
b. Issue, allocation, first CMH36: During the process
of issue, allocation and most importantly – at the
first Case Management Hearing – practitioners must
be alert to raise jurisdiction issues.

31. Habitual residence: If there is a European
dimension, where is the relevant child habitually
resident?

32. Jurisdiction – which Article?
a. Does the court accept jurisdiction? If yes, on
what basis – by reference to which Article?
b. Does the court reject jurisdiction – if yes, on what
basis – by reference to which Article?
c. If the position on jurisdiction is not clear:

i. Why not?
ii. Which Article is to be relied upon?

33. Does the Court exercise its powers under
Article 15?

a. If yes, on what basis?
b. If no, on what basis?

34. The responsibility of the judiciary: judges must be
astute to raise these points even if they have been
overlooked by the parties.

35 Per Black LJ: “Another helpful resource might have
been co-operation between the central authorities of
Member States under Article 55 of BIIR. The central
authority for England and Wales for the purposes of
BIIR is the International Child Abduction and Contact
Unit which is based within the office of the Official
Solicitor and Public Trustee.”

36 The court needs to grapple with jurisdictional issues as
soon as possible: Kent County Council v. G and others.
[2014] EWHC 604 (Fam).

35. Vienna Convention: The Check-list is:
a. Openness etc: There must be transparency and
openness as between English family courts and the
consular and other authorities of a foreign state.
b. AJA: Do not shelter behind s. 12 AJA 1960
c. No obstacle: Do not [unless exceptionally] impose
or permit any obstacle to free
communication and access between a party who is a
foreign national and the consular authorities of the
relevant foreign state.
d. No injunction: Do not make an injunctive order
which might interfere with such communication.
e. When sitting in private37: Whenever the court is
sitting in private it should normally accede to any
request, whether from the foreign national or from
the consular authorities of the relevant foreign state,
for:

i. permission for an accredited consular official
to be present at the hearing as an observer in
a non-participatory capacity; and/or

ii. permission for an accredited consular official
to obtain a transcript of the hearing, a copy
of the order and copies of other relevant
documents.38

f. Whenever a party, whether an adult or the child,
who is a foreign national39:

i. is represented in the proceedings by a
guardian, guardian ad litem or litigation
friend;

ii. and/or is detained,
the court should ascertain whether that fact has
been brought to the attention of the relevant
consular officials and, if it has not, the court should
normally do so itself without delay.
g. If exception to general rule: if in any particular
case, the court is minded to adopt a different or
more restrictive approach it is vital that:

i. the court hears submissions before coming to
a decision, and

ii. that it then sets out quite explicitly, both in its
judgment and in its order, the reasons for its
decision.

37 Re E [ibid] at para 47
38 See footnote 27.
39 Re E para 47.
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Dispute Resolution Advisory Group
MOJ survey on hearing the voice of the Child

Dr Julia Brophy
Principal Researcher – Family Justice, Co-Chair IAC

Evidence from the Interdisciplinary
Alliance for Children (IAC)
The Interdisciplinary Alliance for Children (IAC)
consists of some 20 leading children and family
organisations. It meets about three times a year and
in 2015 met to discuss the MOJ survey on issues
pertaining to children/young people where parents
are in dispute about their future care. The survey was
intended to support the work of the Voice of the
Child Advisory Group (see postscript below).

Discussions at the IAC meeting revealed a number of
concerns about the questions and the framework
indicated in the survey which among other things
made the survey a difficult document for children’s
organisations to complete. In particular questions
perpetuated an underlying and long standing
assumption that any independent voice children are
permitted to express will continue to be at the
discretion of parents and others – rather than as a
free standing right.

The Alliance in its response reminded Government
that children and young people have a right to be
consulted both about proposed policy changes in
private and public law issues, and about their wishes
and feelings in individual cases where their care and/
or welfare is in question. This right applies to both
judicial and administrative procedures and is
encapsulated in Article 12 of the UNCRC.

Our views on aspects of domestic policy were
reiterated by the Children’s Commissioner for

England before the Joint Committee on Human
Rights (House of Commons, Feb 2015). The
Commissioner reiterated that children’s rights are not
an optional extra. It is thus important that civil
servants (and others) understand UN convention
rights, take them seriously and feel confident in
applying them to policy forums. They should ensure
Convention rights are incorporated into the work
undertaken for ministers and government
departments; that is the mark of a civilized society.

In its response therefore the Alliance set out in detail
the following concerns:

1 Framework for the survey: voice of the child
• The survey does not reflect our duties and

obligations to children and young people
under the UNCRC and especially Article 12.
Without that overarching framework, survey
questions are likely to result in an array of
fragmented and individualistic approaches.

• While there may be an argument for a
mapping exercise of existing ‘child inclusive’
and ‘child focused’ mediation services as to
how each is practised and the principles on
which it is based, the survey and thus certain
questions should start from the premise of
what is expected of professionals in the UK
when working with children whose care is
contested. Where the future arrangements
for children are at issue – whether in a
judicial or other setting (e.g. out of court
mediation service) measures to facilitate and
understand the voice of the child should be
the starting point; the child’s voice should not
be an ‘added extra’ tacked on to existing
procedures. Rather, the welfare of the child
must be paramount and facilitating the voice
of the child is thus a key starting point.

• It would be interesting to know what is
provided for children whose parents attend
mediation services but a key issue for both
domestic concerns and convention objectives
is the content of information made available
to children regarding their rights and their
ability to have a real voice in the process.
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Equally important for all service users (new
and potential) is information on the standards
of the service offered, the protocols followed
with children and the frameworks and
safeguards all services will provide for them
– as of right. This is particularly important
given substantial research evidence that
demonstrates parents often act as gatekeepers
to the provision of information and direct
services to children – making it difficult for
children to have any independent agency. It
should also be noted that children repeatedly
tell us that parents in conflict are often unable
to hold honest conversations with their
children or to put their children’s interests first.

2 Implications for common standards of
practice when working directly with children in
or out of court

• As indicated above, the standards applied in
what are termed ‘child inclusive’ or ’child
focused’ services (not the same) should each
have a coherent framework based on
contemporary domestic legislation, UN
conventions and best guidance and practice.

• In their journey towards a decision about
their care, children/young people may
experience various processes (out of court
mediation, in-court dispute resolution – and
for a very small percentage – separate
representation in proceedings under r16.4 of
the FPR 2010).

• In all these settings, the child’s voice and
respect for their wishes and feelings must be
applied consistently by professionals. That is
the strength, and advantage, of developing a
common standard – dictated by the child’s
rights and which prioritizes their welfare. It
also provides parents with a common
objective of doing what is in their child’s best
interests; that can help resolve disputes. This
approach – as dictated by Article 12 and
General Comment 12 of the UNCRC – must
start at the beginning of any process thus
gaining a child’s confidence and trust.

• It should also be noted that the current
funding arrangements can act as a
disincentive to a mediation process that
includes children. The survey needs to
address that issue in order to assist policy
development.

3 Issues of children’s privacy
• Children’s rights to privacy have become a

complex and contentious field. The survey
question indicates little understanding of that
complexity and current rules. It cannot for

example be solely down to the individual
mediator to determine the degree of privacy
they offer children and young people.

• Conversations about privacy and disclosure
must reflect professional and ethical
responsibilities to children as these are
required for clinical practice and court
proceedings concerned with their care.
Practitioners must explain to children the
safeguarding procedures that will be followed
if there are any indications of actual or
potential harm to a child.

• The parameters of privileged conversations
must also be explained; as with adults
mediators must explain to children/young
people that what they say to the mediator
may not be repeated or relied upon should
the case go to court. This is a complex field
and more so if the UNCRC is not engaged in
developing a framework for practice: data on
if, when and how mediators explain this issue
to children will be important.

• Timing is also a key issue: mediators must tell
young people about both their rights and the
parameters of privileged conversations before
the detail of parental disputes and the views
of children are explored so that the latter can
make real informed choices about
participation. Their contribution should not
be subject to pressure or influence by parents
or professionals. Research with young people
where their care is in dispute demonstrates
that they require professionals to be honest,
timely and ethical in discussions about their
rights to privacy. They say this issue must be
addressed with children at the outset so that
they can make real choices regarding
participation – any other approach by
professionals would be unethical. Their views
are supported by Article 12 and General
Comment 12, UNCRC.

4 Child based data requirements from
mediation services: types and utility of
information for developing child focused
services

• In order for policy to move forward and for
practices to improve, it is vital we have
accurate information – not simply about the
number of children seen in mediation settings
but by service category (i.e. ‘child inclusive’ or
‘child focused’) and also their profile (age,
gender, ethnicity, language, siblings,
education, health etc.).

• Child profile data should be an additional
requirement to that of recording accurately
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children’s views, and wishes and feelings
about their current and future care
arrangements and the outcomes for children
of mediated arrangements.

• ‘Child inclusive’ mediation presents challenges
to the theory and practice of mediation in
which a core principle has been that of
impartiality on the part of the mediator (i.e.
not taking sides with either parent) and where
achieving an agreed settlement between
frequently hostile parents has been the
primary goal. A focus on the welfare, rights
and voice of the child will have an impact on
the practice of mediation: it cannot be
assumed that attention to these requirements
can simply be ‘tacked-on’ to services in a belief
that it will not have an impact on the practice
and principles of the service.

• Mediation services must collect consistent
and compatible data on whether and how
services further the voice of an otherwise
largely silent cohort of children.

• Ascertaining the voice of the child is one part
of the exercise; the other part is interpreting
what is said. This is a complex field and the
latter exercise is not one that falls within the
remit of mediation. There are concerns for
children in highly contested disputes where
attention should be given to issues of parental
pressure and coercion of children – and where
thus a focus on interpretation of views may be
necessary. This latter exercise is one where
there is considerable clinical and welfare
expertise; the Alliance is concerned about any
assumption of comparable expertise or
additional expectation of mediation services
– and thus whether/how such children will be
identified and referred on.

5 Other Comments
• The Alliance starts with the voice of the child

and their convention rights. That framework
provides an over arching philosophy: it
dictates key policy questions to be asked of
services if we are to improve the real
experiences of children where there are
disputes about their care and wellbeing. It
also provides a coherent framework for
exploring and assessing practices both within
and outside the legal arena (i.e. pre
proceedings in public law and in mediation
services in private law).

Voice of the Child: Postscript
The Voice of the Child: Dispute Resolution Advisory
Group was established in November 2014 following

the Government’s stated commitment to children
having a greater voice before decisions are made
about their future in July 2014.

The Advisory Group primarily focused on family
mediation when considering how children could be
involved in dispute resolution, with the aim of
ensuring their voices are heard in all private law
proceedings which impact on them. The Advisory
Group was also tasked with promoting child inclusive
practices.
Recommendations in its Final Report fall into five
main groups, relating to:

• defining and delivering child inclusive
practices (recommendations 1-9)

• private ordering and ethical issues
(recommendations 10- 21)

• monitoring of and accountability for child
inclusive practice (recommendations 22-24)

• the provision of appropriate information and
support for children and young people
(recommendations 25-32)

• changes in the dispute resolution culture
(recommendations 33-34)

Three recommendations are of particular interest:

• A presumption that all children aged 10 and
above should be offered the opportunity to
attend mediation, or be involved in other
dispute resolution process, if they wish. This
should be a process, rather than attendance
at a one off meeting.

• There should be high quality, age appropriate
information available for children and young
people experiencing parental separation, via
leaflets and websites.

• There should be a dedicated website for all
children and young people at all stages of
their parental separation journey, with
information and online tools.

In line with Article 12 of the UNCRC, the report
concluded by suggesting that there should be a
presumption in law that hearing the voice of the
child is the starting point for all dispute resolution
processes. This was however rejected by Government
in favour of a ‘non-legal presumption’.

For the Full report of the VOC Advisory Group see
– https://www.gov.uk/government/publications/
voice-of-the-child-government-response-to-dispute-
resolution-advisory-group-report

For the Government’s Response at March 2015 – see
https://www.gov.uk/government/uploads/system/
uploads/attachment_data/file/417152/government-
response-to-voice-of-the-child-advisory-group.pdf
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Notice of Annual General Meeting

To be held at the 26th National Annual Conference at the
Midland Hotel, Peter Street, Manchester M60 2DS

Thursday 19th November 2015 at 15.00

Agenda

1. Approval of the minutes of AGM 13th November 2014

2. Matters arising

3. Election of Officers and Executive Committee Members

4. To consider the Accounts of the Association and decide the subscription levels for
the forthcoming year

5. To consider the plans for the forthcoming year

6. To consider motions and any other business proposed and seconded by two full
members and notified to the secretary prior to AGM

8. To consider any matter of an urgent nature
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Family justice, children’s privacy and
options for accountability in public
services
An update

Dr Julia Brophy
Principal Researcher – Family Justice

Following a growing body of consultations and
research about the views of children and young
people regarding media access to children
cases, and in consultation with the President of
the Family Division, two further projects have
been undertaken with regard to issues of
children’s privacy and options for transparency
and accountability in family justice. One project
– described at (a) below – focuses on judgments
concerning children and published on the Bailii
website. This is completed, the report is with
the President, and it will be published in
October. The other project explores issues of
inspection and accountability in public services
– including family courts – and will report in
December 2015.

(a) Judgments on BAILII: potential for ‘jigsaw
identification’ and children’s privacy
concerns

There are differing views as to whether children can
be identified from information contained in
published judgments: young people felt that they
could, the President was doubtful and felt that
children’s concerns should be explored in more
detail. Moreover, the President felt that the best
people to undertake that exercise were young
people themselves: they are the experts having gone
through proceedings; they live at the sharp end of
youth culture and potentially face a lifetime in which
the social networking culture will be a significant
part, if not dominate their lives. They were also seen
as the best candidates for this exercise because they
are more ‘social media savvy’ than most adults.

NYAS young people agreed and in an endeavour to
assist the President to find a productive way forward,
expressed a desire to explore this project in more
detail. In November 2014, during a further meeting it
was agreed they would explore how this work might
be undertaken – with the proviso that it would take
time and funds. The President readily agreed to give
young people the time they needed. Because time

was of the essence in terms of the larger agenda in
this field, the ALC executive committee subsequently
agreed to fund a major part of this work.

A key concern of young people was the ability of
people, reading newspaper reports and/or published
judgments and with some ‘local knowledge’, to
identify the children in judgments. A pilot exercise
therefore ‘matched’ judgments in terms of
geographical location to a sample of young people
undertaking the exercise and reading and analysing
the information on children in judgments. Further
criteria were also developed for an additional sample
of judgments along with a schedule for recording
information from judgments and young people’s
views.

The exercise involved a total of nine young people
between the ages of 16 and 25 years; in two one
day sittings they read and analysed 21 judgments.
The resultant report has now gone to the President
and young people await a further meeting date from
him to discuss the results and views about a
productive way forward given findings and
recommendations.

It is fair to say that the report makes some worrying
reading: both in terms of practices in judicial
anonymisation of judgments and with regard to the
capacity for jigsaw identification of children and
families – but also with regard to the willingness of
some parents/other family members to place
information from cases on social networking sites
such as Facebook.

The report provides a graphics tool to demonstrate
how jigsaw identification can be achieved. It also
identifies some errors in the anonymisation process
and demonstrates that even with the best intentions
certain details can facilitate the identification of
some children. The report recommends a number of
ways forward, for example in the presentation of
certain categories of information in judgments (e.g.
details of sexual abuse) and identifies where and
how further work would assist policy makers in
finding the best way forward at this point.

ALC Newsletter Text Issue 53 Autumn 2015.indd 20 23/10/2015 13:51:05



Association of Lawyers for Children Autumn 2015 Issue 53

21

The report will be available on the ALC website –
along with a free standing executive summary
– towards the end of October; members will be
notified of the release date. It is also planned to
publish the findings in Family Law.

(b) Holding public bodies to account: alternative
models to that of the media as ‘watchdog’
in family justice children cases

The other key area identified so far as moving
forward in this field is concerned is whether, in
practice, there might be alternative models to that of
the media as a ‘watchdog’ in children cases.
Research evidence to date demonstrates that young
people did not think current media could or should
fulfil that role: some adults and practitioners in
family justice are at best doubtful that the
contemporary media can achieve the role set out for
them. Indeed some journalists have argued that it is
not their job to ‘sell’ or save the reputation of family
courts – or indeed to educate the public. This is
however a complex field as arguments about the
merits and balancing of Article 10 and Articles 6 and
8, ECHR are rehearsed.

Young people argue that there are alternative
models for making the work of family courts more
accessible and for making the work of judges more
accountable – and arguably some models have
potential to be more successful overall – both in
terms of inspection and accountability of the services
– than ad hoc reporting of cases by journalists.

In meeting the President, young people posed some
problems (already rehearsed in research); the
President in turn posed a series of questions
regarding other models/options that might exist and
concerns as to their limitations. Questions were
raised about what young people felt should happen
where, for example, a judge identifies serious failures
in professional/agency practice; and what the public
needs to know about how judges decide cases and
how courts hold public bodies and individuals to
account for their work and actions in children cases.
Both parties felt further exploratory work on this
issue would be helpful.

The time span however – at least for external
research funding – was again extremely limited. This
issue was therefore considered by the ALC executive
at their January 2015 meeting and some limited
funding agreed so that the review could start in the
early spring and run alongside the Bailii exercise (see
above).

We are midway through this exploratory work –
which sets out existing avenues for accountability in
public law children cases and reviews models for
accountability in other public services such as health
and adult social care. It is anticipated this work will
be completed towards the end of November/early
December. The report will initially also go to the
President and the ALC will alert members when it is
available. We are also exploring the possibility of a
multidisciplinary seminar to present and discuss both
reports.

Twitter – The ALC are now on Twitter.
Visit our website www.alc.org.uk to view our
Twitter feed or follow us on Twitter to keep
up to date with the ALC’s work.
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Relocation to the Sunshine

Relocation to the Sunshine
Jersey Conference

Barbara Corbett
5th October 2015

This year’s ALC/Hanson Renouf child law
conference benefited from a different location
from recent years, back to the venue of the first
ever Jersey conference in 2008 at the Hotel de
France. This proved to be a great success as the
coffee breaks and lunchtimes could be enjoyed
outside on the sun terrace and there was
indeed sun, lots of it, making it difficult to
believe that it was after all October. In fact one
eminent QC snuck away to swim in the sea,
returning refreshed during the early afternoon
session.

The theme of the conference this year was Child
Relocation. This of course spans both public and
private law and is an element of many family law
cases, especially as the world becomes smaller. With
so many international marriages and children from
other countries increasingly involved in care
proceedings all children lawyers need to have
knowledge of relocation matters. The infamous John
Vater QC was originally down to chair the
conference and through his good offices (or arm
twisting perhaps) we were fortunate enough to
secure Mr Justice Baker as our keynote speaker.
Unfortunately John’s back did some unhelpful things
to him shortly before the conference was due to
start so he had to dip out, but not before recruiting
Jane Crowley QC, of the ALC committee to step into
the breach to chair the conference. Jane did a
fantastic job, ensuring that everyone kept to time
and was properly introduced and thanked, and she
also managed to present her own paper too, on the
child’s perspective.

Deborah Eaton QC began proceedings with a very
clear and up to date digest of the case law relating
to child relocation following on from Payne v Payne1

up to Re F2, a case only concluded in August this
year, which has (perhaps) altered the relocation
landscape, putting the emphasis firmly on the
welfare of the child. This was followed by questions,

1 [2001] 1 FLR 1052
2 [2015] EWCA Civ 882

especially around the use of mediation in such cases
and a short presentation on Jersey law.

The keynote speech was again very topical, referring
to recent case law involving the adoption of children
who are nationals of other countries which generally
have a different attitude towards non-consensual
adoption. This very serious subject matter was
followed by a light-hearted look at a mediation of a
private law relocation case with Suzanne Kingston
valiantly mediating a case between characters played
beautifully (and completely over the top) by David
Lister and Claire Yorke.

Lunch on the terrace in the sun was followed by a
mock trial by members of 1 Garden Court chambers,
Janet Bazley, Clare Heppenstall and Richard Jones
providing a lively and informative session on habitual
residence.

Edward Devereux was billed to speak on
international adoption but threw his notes away to
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regale us with his particular insight into relocation
cases and his experiences, leading nicely into William
Simmonds’ exposition of adoption in public law
cases with a Guernsey element, providing an insight
into the origins of Guernsey law and some of the
difficulties of grafting modern adoption procedure
onto the sometimes incompatible laws in England
and Wales.

After tea and Jane Crowley’s interesting session from
the child’s perspective, Ranjit Mann concluded
proceedings with perhaps the most illuminating talk
of all. Ranjit, an experienced independent social
worker, told us of some of the difficulties and

experiences he has had in preparing reports on
international placements of children with family
members in all corners of the world. His account of
some of the families he has visited in war torn parts
of the globe were a stark reminder that so many
children live in dangerous circumstances but it also
offered the satisfaction that there are many loving
families in many far flung places who are able and
willing to take in children from their wider family.

All in all the ALC/Hanson Renouf conference 2015
was an event to remember. The next conference will
be on Friday 7th October 2016. We hope to see you
there.

ALC Newsletter Text Issue 53 Autumn 2015.indd 23 23/10/2015 13:51:05



24

Family Justice Reforms four years on

Family Justice Reforms four years on

Dr Julia Brophy
Principal Researcher – Family Justice

Most published comment and in-house research
on local authority handling of public law
proceedings following the Family Justice
Review (FJR) and reforms under the Children
and Families Act 2014 have focused on the
ability of practices to reduce delay and the use
of clinical expertise (which is assumed to be a
major source of delay), and achieve completion
of proceedings within 26 weeks. While the use
of experts has not been established as the key
source of delay in cases (e.g. South London Care
Proceedings Project (2015) Report by Case
Managers, Appendix 6,) a reduction in the use
of ‘experts’ per se is generally seen as a key
achievement.

Notwithstanding a need for improvements in the
timing and quality of some local authority
evidence (and achievements in that sphere are to
be congratulated) and in better court control over
the use of some experts, some serious gaps in
information remain in this field. There is a lack of
robust data on the profile of children and parents
in proceedings and thus indications of a need for
some clinical support in cases. In its final report
the Family Justice Review (2011)(FJR) rightly
identified a paucity of robust longitudinal data on
care proceedings. Notwithstanding a number of
independent research projects on s.31 proceedings
(from 1995 – 2009) and a constant call from
academics for government to support the
collection of independent longitudinal data, the
Review noted its astonishment at the system’s lack
of robust data coupled with poor/outdated IT
systems. These systems are incapable of ‘talking’
to each other as vulnerable children and families
are ‘processed’ through the system (see FJR,
paragraphs 2.20 – 2.22). In particular the Review
highlighted a need for government to ensure the
generation of management information (Paras
2.41; 2.47; 3.141); it also proposed an integrated
IT system along with robust performance
information to ensure improvements are available
to all parts of the system (Para 2.99) – this need
was also highlighted by the Justice Select

Committee. In addition, the FJR (Para 91) also
recommended the (now) Legal Aid Agency should
routinely collate data on the use of clinical
expertise – by case, discipline, cost and any other
relevant factor – and by court and area.

In practice however, post 2009, hard data on the use
of experts and against the profile of children and
families in proceedings, remains unavailable.
Anecdotally, professionals have tended to assume
that Cafcass (via its Case Management System
– ‘CMS’) holds the best data on cases (compared, for
example, with MOJ Family Courts statistics). It does
hold information for every case and is a population
wide dataset but the scope and quality of records
held and the variables collected indicate it cannot
match hard data from earlier independent research
on the profile of children and parents and thus
provide any linkage with likely need for/use of clinical
expertise.

Key findings from independent research demonstrate
the complexity of cases in terms of types of alleged
maltreatment of children and range of allegations/
concerns leading to failures of parenting. These data
gave a base line on the profile of parents and
recurrence of factors such as serious mental health
problems, substance abuse, domestic abuse, learning
disability, chaotic lifestyles, accommodation
problems, inability/failures to protect children, along
with the range of maltreatments of children and the
types of clinical expertise sought in cases (e.g.
Brophy et al 1999; 2003; 2006; 2009; 2012; Harwin
2003; Hunt and Macleod 1999; Masson et al 2008).

Thus for example we know that in s.31 proceedings
over 40% of parents are likely to have mental health
problems; we also know that, for most, some adult
psychiatric evidence is necessary (by a treating
consultant and/or an expert for proceedings) in order
to supply courts and parties with a diagnosis and
prognosis; a child and family psychiatrist may assess
a parent’s clinical history and advise on the
implications for parenting. For the most part,
available evidence indicated local authorities had
little/no clinical input pre proceedings; the same was
largely true for parents with a learning disability.
Thus access to appropriate clinical assessment and
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possibly health support usually followed proceedings
– at least for this cohort.

Trying to get a real handle, nationally, on the number
of parents in proceedings with such problems is now
fraught with problems. Cafcass does not record such
information on its CMS; information might appear
(in notes made manually) but that is not compulsory
and, leaving aside data entry problems, the data
itself is unreliable. A requirement to complete a
‘diversity monitoring form’ (not itself ever an
‘answer’ to this issue) ended in April 2010 as it was
not required in order to fulfil the statutory function
of Cafcass under the (then new) Operating
Framework.

In other words, the lack of robust quantitative data
on allegations, evidential needs and use of clinical
expertise against the (health and social/economic)
profile of parents and children – as indentified in the
FJR – continues. There is little point in trying to
‘mine’ existing databases/reports because certain key
variables (in the profile of children and parents and
use/non use of clinical expertise) are not collected.
We have no hard data on local authority or court
decision making about use or refusals of leave to
seek clinical expertise: we have anecdotal evidence
where parties (including the local authority) agree
they need expert input but where this was refused
by the court.

It is not sufficient for judges – or others – to argue
that they do not think there are injustices in their
own practices while we lack data based on a
research methodology that actively seeks contra
indicators in samples. For one thing it opens judges
and others to the allegation: ‘well they would say
that wouldn’t they’. Expert knowledge is not a
unitary category – it is dynamic and changing and
like all scientific endeavour, that is its benefit. For
hard decisions about children and parents, courts
need access to the best available child welfare
knowledge and expertise (be that paediatric,

psychiatric, psychological or social welfare). Local
authorities may need specialist health support in
this sphere (hence provisions of s27 (2) and (3) (d)
CA, 1989) – yet in practice, access to pre
proceedings clinical support remains for most,
rather elusive.

The system needs hard data to demonstrate it is
meeting the needs of some of society’s most
vulnerable children and families by providing courts
with the best skills and expertise – be that welfare or
clinical. The emphasis in current research reports
which simply highlight success in terms of avoiding
the use of ‘experts’ per se misses the point. We are
an evidence-based system: practices depend on
access to the best contemporary knowledge and
skills – drawn from clinical research and every day
practice with vulnerable families. To be clear
however, this is not an argument in favour of
experts, rather for the collection of robust
meaningful data to support both use and non use of
clinical expertise in decision making about highly
vulnerable children and families.

Perhaps so far as the collection of basic case
management information is concerned, the recent
award to Cafcass for funds outside the current
spending controls of some £4,045,000 for an IT
review (Jan 2017- May 2018) will mean that the data
indicated above can be collected. Moreover that the
opportunity will be taken to ensure IT systems for
courts and Cafcass are capable of ‘talking’ to each
other‘. Government officials must use this
opportunity – if necessary by a mandate on
standards and interoperability of Cafcass and family
court IT devices and applications – to ensure the
compatibility of systems to permit the tracking of the
journey of individual children – and evidence of the
skills and expertise brought to bear on questions of
their care, protection and wellbeing.

A shorter version of this article was published in the
August [2015] Fam Law – www.familylaw.co.uk
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Family Procedure Rule Committee Consultation

Family Procedure Rule Committee
Consultation

1. The Association welcomes this opportunity to
respond to the consultation, which is so much at the
core of its aims; it goes to the heart of its key aims
and objectives. It has long been a concern of the
Association that there has been a marked disparity in
the approach taken to children and young people
within different applications within the Family Justice
System, and between different courts. We welcome
this change in the rules which will address that and
stress that the child is the centre of what the Family
Justice System is about and that the founding
principle of the Children Act 1989, that the welfare
of the child is paramount, in all we do, extends not
just to the courts' approach to decision making but
also the process of evidence gathering and
participation. The young people that our members
represent have often raised concerns about their
feelings of not being heard within the system and of
the process being at arms' length from them but
making decisions that fundamentally affect their day
to day lives. Participation for young people varies
enormously, some wish to be a full and active
participant in their own proceedings, attending
court, giving evidence and filing statements, others
wish to see the place where decisions are made and
who is going to make them, others just want to be

fully informed and consulted. All those opportunities
must be available in every case.

2. The disparity between the experiences of children
within private law and public law proceedings is
huge. In public law, with the model of tandem
representation, the welfare considerations are the
focus of the guardian's enquires and analysis report,
and the communication of the child’s views the focus
of the child’s solicitor. Children in private law
proceedings have no such equivalent, and the scant
time allowed to the preparation of section 7 reports
will often allow for only one meeting of the child
and a Cafcass officer or in many cases not even that,
if matters resolve after a Safeguarding letter only or
without the filing of a Section 7 report. Many of
these children and young people are largely excluded
from participation in the proceedings that so clearly
involve them, and their parents may often not be the
ideal people to be informing a court about what the
children actually want. The Association is pleased
that this proposed rule change will require the court
to focus on this issue at an early stage and to then
keep under review the question of participation as
the case progresses. It is the view of the Association
that children should, as a matter of course be joined

Draft Amendments to Family Procedure Rules:
proposal for new draft Part 3A of the Family Procedure Rules 2010

Children and Vulnerable Persons:
Participation in proceedings and giving evidence

In June 2014 the President of the Family Division established the Vulnerable Witnesses and
Children Working Group to look at how a child can participate in family proceedings and the
provision for the identification of vulnerable witnesses. The Working Group published its report
in March 2015 after extensive consultation.

The report included a set of draft model rules and asked the Family Procedure Rule Committee
to consider urgently whether, and if so how, the recommendation and draft rules could be
implemented. The Family Procedure Rule Committee considered the draft rules and made some
amendments. The Committee then sought comments on the revised set of draft rules.

The consultation paper and draft Rules can be viewed at https://consult.justice.gov.uk/ . The
ALC’s response is set out below.
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as parties to contested private law proceedings that
progress to the need for a Section 7 report and are
contested, or where enforcement of child
arrangement orders is being considered, as these
cases are those where participation by the child or
young person concerned is so key.

3. In supporting these proposed rule changes the
Association would want to ensure that, in looking at
the factors set out, engagement in proceedings as a
child party and engagement as a witness are not
conflated. A child or young person who is a party
should be actively involved as a matter of course, not
as an exception (subject to the courts power to
regulate presence in the courtroom). The Association
wants to see a move to it being a matter of routine
for those young people who want to, to feel able
and welcome to be present in court.

4. In response to the consultation questions we
reply as follows:

1. There is a need to reflect Article 12 UNCRC
and the right of a child to express a view if he
or she wishes and is old enough (and see ZH
(Tanzania) v SSHD [2011] UKSC 4). The
Committee recollects there is provision in
children proceedings for the court to consider
the attendance of the child under rule 12.14 FPR
2010.

(a) Does rule 3A.1 identify with sufficient clarity
and robustness, the circumstances when the
court should be considering ensuring that
children are able to participate appropriately in
the proceedings in the light of Article 12 UNCRC?

Yes, subject to comments that follow.

(b) Draft rule 3A.1 refers to ‘where proceedings
involve a child’. Is the use of the word involve
sufficiently clear about which children are
covered by the rule?

The proposed new Part 3A will apply to all family
proceedings and should be engaged when any
decision is being taken in which the outcome will
have a direct impact on a child or young person’s
life. The word “involve” is sufficient as long as it is
given as broad an interpretation as possible, which
we hope is the intention of the rule, any attempt to
narrowly define or limit the application of the new
rule would fundamentally flaw the overall aim of
increased access to justice and participation in
proceedings by children and young people and other
vulnerable parties and witnesses.

(c) Draft rule 3A.2 (1) provides that the court
must consider whether a child should

participate in the proceedings by reason of
meeting one of the conditions in paragraph (2).
Do you consider that these conditions are
appropriate? If not please give reasons.

We very much welcome the placing of a positive
duty on the court to consider a child or young
person’s participation in proceedings. Our only
concern is how is the court to have an
understanding of the child or young person’s views,
how is that to be gathered and by whom, in
proceedings where the child is unrepresented? At
first appointment hearings in private law matters
Cafcass will not have met with the child. For the
rule to be truly effective a mechanism needs to be
established to enable participation. The initiative at
the Central Family Court for the attendance of
older children and young people at such hearings
would seem to us the obvious way of achieving the
aim of the new rule and we would invite
consideration of extending that scheme.

We further note there is an overlap between 3A.1(1)
(a) and 3A.2(2). What is described here at 3A.2(2)
are the conditions applicable to whether a child
should participate. Conditions (a) and (b) are
obvious. Condition (c) overlaps with 3A.1(1)(a) but is
expressed differently. We don’t need the extra layer
of confusion about when is a child ‘involved’. The
simple answer is to amend 3A.1(1)(a) to say “a child
who is a party to the proceedings, the subject of the
proceedings but not a party to them, or otherwise
affected by matters in the proceedings”. If that is
used instead of the current wording of 3A.1(1)(a)
then the question above about “Is the use of the
word involve sufficiently clear about which children
are covered by the rule?” goes away.

2. The overriding objective of the Family
Procedure Rules. The overriding objective of the
rules is to enable the court to deal with cases
justly having regard to any welfare issues
involved. Dealing with a case justly includes so
far as practicable –
a. Ensuring that it is dealt with expeditiously
and fairly;
b. Dealing with the case in ways which are
proportionate to the nature importance and
complexity of the issues;
c. Ensuring that the parties are on an equal
footing;
d. Saving expense; and
e. Allotting to it an appropriate share of the
court’s resources, while taking into account the
need to allot resources to other cases.

The Committee recognises that, as currently
drafted, the overarching objective (rule 1.1)
does not refer to children. Some committee
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members have raised concerns that this is an
omission and would like to see the overriding
objective updated to reflect the need to
consider children within proceedings.

(a) Should the overriding objective be amended
so as to emphasise consideration by the court
of participation by children in proceedings?

The primary legislative duty imposed by the Children
Act 1989, enshrined in the “welfare principle” and
the Welfare Checklist place the child and their wishes
and feelings at the core of decision making. We see
these new rules as a refocusing and emphasis to those
key principles, which have always been there but have
got lost along the way. The ‘need to consider children
within proceedings’ will now be covered by this new
Part 3A. If the family court has a case to which Part
3A applies (i.e. a case which ‘involves’ a child) then it
will have to ‘consider children within proceedings’.
That is the whole point of this Rule amendment.
Therefore while we would not object to a change in
the Over-arching Objectives, we feel the Children Act
is clear and imply needs to be applied fully, we hope
that these rule changes will be a path for doing so.

(b) Is the overriding objective sufficiently dealt
with in the draft rule, as it appears at sub
paragraph (3) in each of 3A.3, 3A.4 and 3A.5
taking account of the court’s duty under rule
1.2 to give effect to the objective whenever it
exercises any power given to it by the rules or
interprets any rule?

We don’t think anything is gained by the words “or
by making... meeting the OO” at sub paragraph (3)
in each of these provisions. The OO is there,
everyone knows it, the court knows that it must
consider those factors in every decision it makes. We
don’t see that it needs repetition 3 times within this
one small Part of the FPR.

3. Eligibility. The Committee has considered
how best to establish when this rule applies. In
particular the current rule sets out that the
court has discretion to make directions where a
vulnerable witness/party’s participation in
proceedings is ‘likely to be diminished’. The
Committee has considered further criteria but,
on balance, felt that a more high level
description was required to make sure that the
court has control and can make decisions on
eligibility without being restricted by any
specific criteria. The committee would welcome
your comments, in particular how we can make
sure the measures are not used unnecessarily
tying up resources and causing delay.

We welcome the open approach proposed by the
Committee, a restrictive approach would, we

consider be counter productive. Courts are used to
recording the reasons for their directions, whether it
be for the instruction of an expert, or joining a party
or any number of case management decisions taken,
we are confident that proper consideration will
similarly be applied to the application of this rule. No
one in the Family Justice System is blind to the
resource implications of any decision, indeed those
in front line practice are only too aware, therefore a
broad rule applied on a case by case basis, ensures
flexibility to achieve the aim, but is not in our view
likely to open a flood gate.

We believe there should be a positive duty on
practitioners to bring to the Court’s notice that it
may need to consider these Rules in a particular
case, whether in relation to a child or young person,
party or witness.

(a) Do you agree with the use of the phrase “is
likely to be diminished” to define the persons
other than children to whom the rules apply
and who may be eligible for assistance (see the
following rules 3A.1 (1) (b) and (c), 3A.4 (1),
3A.5 (1), 3A. 9 (1) (a) and (b))?

We agree, as it is an open phrase that allows for the
infinite variety of physical, cognitive, mental, cultural
or other considerations that may impact on an
individual’s ability to engage fully and fairly in
proceedings. It is particularly important that it allows
consideration of the impact of cohesive control and
fear, in cases of domestic abuse or family
intimidation, which may effect a witness who in all
other respects would be thought to be perfectly
capable of participation. The key is to ensure that all
the evidence needed to determine the matter justly
is before the court, and that parties and witnesses
are treated fairly with equality of arms.

(b) Do you think that the proposed rule, which
is intentionally drafted at a high level, provides
sufficient clarity for judges, practitioners,
parties and court staff to be clear about the
specific circumstances in which it should be
applied?

Yes.

4. In addition to eligibility the special
measures in 3A.7 (1) must be used
appropriately in order to make sure the court
complies with the overriding objective and
makes best use of available resources. For
example the current provision of
intermediaries at court in family proceedings
is at the discretion of the judiciary and
requires agreement from HMCTS before
funding is provided. Consequently, new rules
need to reflect this arrangement and support
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the most appropriate use of such a provision.
The current draft at 3A.5 states that the court
must consider whether the quality of
evidence given by a party or witness is likely
to be diminished and, if so whether it is
necessary to make one or more of the
directions in order to assist the party or
witness give evidence. Rule 3A.6 sets out a
list of factors which the court must have
regard to. Rules 3A.6(j), 3A.7(4) and 3A.11(2)
deal with the availability of measures.
Current draft rule 3A.4 makes similar
provision about a party’s participation in
proceedings. We would welcome views on
whether additional safeguards are required
to make sure that the measures are used
appropriately and in accordance with
available resources. For example;
(a) Should certain measures in 3A.7 (1) be
subject to an enhanced level of agreement from
a senior judge?
(b) In particular, should there be a further test
before a party or vulnerable witness is eligible
for assistance from intermediaries?
(c) Should some measures be subject to
availability, or should there be express
provision for discussion between the judge and
HMCTS staff on the availability of a measure
before a direction is made?

No. The additional safeguards suggested are about
preserving resources. If judges are trained properly
and we, as society, are to have faith in the judiciary
to carry out their functions properly, then we don’t
need additional safeguards. If the need for
safeguards was to protect the participant in
proceedings we may take a different view but what
is mentioned here is about saving costs. We don’t
see that the involvement of a higher level of judge is
appropriate or necessary as there is no justification
for treating this case management decision
differently to others, many of which have resource
implications. Also it will serve to build in delay. What
is needed is for every family court in the country to
produce a page on their website, which details the
measures available and how to make it happen e.g.
how to arrange the live link, how to arrange an
intermediary. Once the judge makes the direction, it
is inevitably in the hands of the parties’ lawyers (and
often in private family law proceedings, where there
are fewer lawyers – the lay parties) to make the
practical arrangements. Better information is needed
and should be made public. What is happening now
is that each solicitor who needs a live link in their
case is reinventing the wheel by asking the same
questions and learning the process. What would
assist is an easy guide available on a website.

5. Factors the court is to have regard to: The
Committee noted that reference to a party or

witness’s employment is not contained in the
list of factors the court is to have regard to in
draft rule 3A.6(G). Would a party or witnesses
employment status be relevant to the
consideration? If so, should a reference to
employment be included in the list of factors?

We don’t see this as providing essential additional
information, and though we can anticipate that is
the sort of question that would routinely be asked to
inform the decision making process, it is one of
many, and again don’t see any benefit in being
prescriptive.

6. Do you have any other comments on the
draft rule?

1. There is mention about giving reasons in the
order if the judge decides not to make a direction
under 3A.3(2) i.e. the judge decides that a case
management direction is not required to help the
child participate. We cannot see a specific provision
for reasons to be given if the judge decides that the
child should not participate at all. That decision
(consider whether a child should participate) is at
3A.2(1). It is in that section that there should be a
rule about recording the decision and giving reasons
for it. We would expect as a matter of routine that a
decision either way is recorded.

2. 3A.2(3) says the court must consider any views
expressed by the child about participating. This begs
the question: what if the child has not expressed any
views? Does that mean that the court has discharged
its obligation to consider views because none were
expressed? If the child meets the conditions so the
court has a positive responsibility to consider
whether the child should participate, then who is
going to bring to the court’s attention the child’s
views about participation? In public law proceedings,
a children’s guardian, the child’s solicitor or the social
worker can be charged with actively seeking out the
views of the child (whether subject to the
proceedings or not and affected in some other way
by the proceedings). In private children law
proceedings the draft rules say this matter needs to
be considered no later than the FHDRA (which is the
first hearing). As indicated the court cannot rely on
what the parents say as often this will be completely
different things, with each having their own take on
the child’s competence and understanding. We
know that the child or young people themselves are
highly likely, particularly in very conflictual situations,
to be unable to express a view to either parent for
fear of upsetting one or the other and are thus likely
to have a wholly different third view. As indicated
above Cafcass only do a schedule 2 safeguarding
letter and won’t speak to the child before the FHDRA
as the safeguarding queries are done by making
telephone calls with the parties. So then the next
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chance will be if, and only if, the court directs a s.7
report. By that stage the proceedings could be well
developed and what of the case where the court
never makes a s.7 direction? So who is going to get
the views of the child and present them to the court
so the court can take them into account when
deciding whether the child should participate?

3. As at [2] the same questions arise re: 3A.3(4)
about how the court must consider any views
expressed by the child about how the child wants to
participate or give evidence.

4. The measures at 3A.7 all refer to party, witness,
or party or witness. These measures are applicable to
the child too. It should be drafted to cover all.

5. Whilst we understand this may not be fully
within the remit of this draft Rule change, we do
remain concerned that no mechanism has been

found to allow for representation for the purposes of
cross-examination in cases of domestic abuse,
whether they be hearings under the Family Law Act
or Children Act. It is accepted in the Criminal court
system that it is inappropriate for a victim to be cross
examined by an alleged perpetrator, we need the
same principle to be achieved in the Family Justice
System. No amount of special measures or assistance
from the court can make up for the enormous
difficulty faced by a party/witness in this situation.
There are many situations where no legal aid is
available post LASPO, the most common being the
abuse is historic and outside the evidence time limits
for legal aid. A much needed measure, in our view, is
the ability for the court to appoint an advocate in
that situation, just as it does in Criminal matters.

6. At 3A.11(3) there is a mistake on the last line.
We think it is meant to say “falls within 3A.2(2), (a),
(b), or (c).”
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Details from the Legal Aid Agency – New fixed fee model for one counsel
care cases from 1 October 2015
A revised fixed fee model will be used for all care cases with one counsel starting on 1 October 2015.

Training and information packs
Online training modules are available on the provider training website so you can familiarise yourself with the
Very High Cost Case (VHCC) Care Case Fee Scheme – link below.

Checklists and information packs can also be found on GOV.UK – see below.

In addition, you can try out the new form and online calculator. But these should not be used for claims before 1
October 2015.

What exactly is changing?
The new simplified Care Case Fee Scheme (CCFS) means that from 1 October 2015 you will have:

• one combined case plan and claim form
• online calculator to help cost your claim

The scheme has been developed and amended following discussion and consultations with your representative
bodies.

What is changing?
A version of CCFS has already been operating as one of two options for payment claims. But from 1 October
2015 the alternative option of a fully costed case plan will not normally be available.

However, there are exceptions – see below.

How does CCFS work?
CCFS was previously known as the “Events Model”. Examples of “events” include the number of hearings,
pre-hearing reviews and counsel conferences.

Costs are calculated by totalling up these “events”.

Exceptions
Starting on 1 October 2015 all single counsel care cases will be paid under CCFS. The only exception will be if
you can show you would be paid at least 30% more by claiming hourly rates with a case plan rather than using
the CCFS model.

This needs to be for justified reasons and include any enhancement under a full case plan.

What about two counsel care cases?
Arrangements for two counsel care VHCCs remain unchanged.

Can the fixed fee model be used elsewhere?
Fully costed case plans will remain for other public and private law cases. However, you can ask to use the fixed
fee model based on “events” and the LAA will let you know if it is suitable.

You can find out more about how to apply in paragraph 19 of the CCFS information pack. This is available to
download on GOV.UK – see link below.

Further information
http://legalaidtraining.justice.gov.uk/ – to download CCFS training modules

https://www.gov.uk/guidance/civil-high-cost-cases-family – to download information packs and checklists and
test new form and online calculator
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ALC Response to the Special
Guardianship Review
September 2015

The ALC welcomes this opportunity to contribute to
the debate on Special Guardianship. Our members
are constantly involved in proceedings, especially
public-law proceedings, concerning children – a
large and growing proportion of those cases result in
the making of a special guardianship order. They
advise and represent local authorities, parents,
children and prospective special guardians, so
collectively they have substantial experience and
expertise in this area.

We note that the responses to this Call for Views will
be used to inform a Review of special
guardianship. As the only organisation representing
child law professionals from both sides of the legal

profession and all types of practice, we think that
our members can make a valuable contribution to
the ongoing work of the Review and and we would
welcome an opportunity to do so.

Does the legislation, regulations and/or
statutory guidance relating to special
guardianship need to be changed? If so, how?

Special guardianship is not being used for the
purposes for which it was said to be intended. For
example, we are not aware of significant use in
relation to unaccompanied asylum-seeking children.
The religious and cultural difficulties with adoption
described in the Guidance tend to result in consent

Special Guardianship was introduced in 2005 as a new permanence option for children. At this time, it
was considered that it should meet the needs of a significant group of children; these included mainly
older children who had become separated from their birth family, children already living with a relative or
foster carer, and groups such as unaccompanied asylum-seeking children who may need a secure legal
basis without breaking the strong attachment they may have with their family, abroad. However, the use
of special guardianship has changed and local authorities and others have told us that it is now being
used for younger children – data shows a significant increase in the number of children aged under one
being given a special guardian – and that the assessment process is not always sufficiently robust.

The Government launched a review of Special Guardianship in July. Commenting on that review in
“Children and Young People Now”, the Children’s Minister, Edward Timpson recently identified a number
of areas of concern:

• The increase (64%) in the use of Special Guardianship for children aged under one;
• The perceived treatment of Special Guardianship as the “default option” following Re B and R

B-S;
• Inconsistent approaches to assessments.

As part of its review, the Department for Education issued a Call for Views to look at these issues and
gather views on how to address concerns. The deadline for submissions was 18 September and the
DfE is now considering the responses. The consultation paper can be found at:
https://www.gov.uk/government/consultations/special-guardianship-review

The ALC’s response to the Call for Views is set out below. This is a lengthy document, but we think that
the issues are important for our readers and are going to be the subject of debate in the coming months,
so it is worth setting out in full. The likely next step is that the DfE will issue a more focussed consultation
paper setting out proposals for reform.
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to adoption being dispensed with by the courts
rather than special guardianship orders being made
(although this approach may now be open to
challenge in light of the Re B, Re B-S line of cases).
The Guidance should be amended to reflect reality,
which is that special guardianship orders are
increasingly being made as an alternative to
adoption for young children.

A large number of SGOs are made at the end of care
proceedings as an alternative to the making of a care
order (or sometimes a care and placement order).
However, where a child cannot return home and is
to remain long-term with family members, many
local authorities ask the carers to make a private law
application for a special guardianship order as an
alternative to starting care proceedings. There are
cases where this may be appropriate and nothing
would be gained by commencing care proceedings,
but we see some cases where this is being done
inappropriately, for example where the plan is in
dispute and/or there is significant conflict between
family members.

In those cases, the court may well find itself dealing
with unrepresented litigants and probably no-one
representing the interests of the child. This is of
particular concern when one considers the socio-
economic profile of most children and families with
whom a local authority may become involved in
relation to child protection/safeguarding issues. As
research evidence consistently suggests, the majority
of such parents are on the lowest rung of the
socio-economic ladder. They thus have low incomes
and therefore would be financially eligible for legal
aid. However, save for two narrowly prescribed
exemptions , legal aid for advice and representation
on private family law matters is no longer within
scope of legal aid. This cohort of parents are unlikely
to be able to afford legal advice on a privately paying
basis. In contrast, if the local authority commences
care proceedings, all parties have the benefit of legal
representation funded by legal aid on a non-means;
non-merits tested basis, the child has the services of
both a lawyer and a Children’s Guardian and all
options for dealing with the case are open to the
court. This observation applies equally to the use of
child arrangements orders, but we mention it here
because in reality the vast majority of such
applications are for SGOs. We are concerned that
families may find themselves involved in private
family law litigation in the family court dealing with
the exact same issues as in care proceedings but
without the benefit of the safeguards that exist in
care proceedings (child being an automatic
respondent with separate legal and welfare
representation and all parties automatically entitled
to legal aid).

We are also concerned about a number of cases
where the local authority has funded legal
representation for the proposed Special Guardians,
but the parents have been unable to obtain funding.
This leaves the parents, who may be opposed to the
making of a special guardianship order, at a serious
disadvantage. We address this more fully below.

2 In your experience, are practitioners clear
and consistent about the factors to take into
account when considering whether an SGO is
the most appropriate order for which to apply?

We have two concerns in relation to this:

• As we mention elsewhere in this document,
an SGO is often seen as the default option in
any case where a child is going to live with
kinship carers. For example, only yesterday
one of the authors of this response saw the
final evidence from a local authority in care
proceedings where the plan is for placement
with grandparents. The social worker had
undertaken a comprehensive “Re B-S
analysis”, which included detailed
consideration of every conceivable option,
including reunification, care order, supervision
order and adoption, but did not consider
whether the placement with grandparents
should be under a SGO or a child
arrangements order. The social worker,
whose analysis was other unimpeachable,
had simply equated family placement with
Special Guardianship. The Guidance needs to
be clear about the existence of other legal
options besides Special Guardianship.

• When care proceedings conclude with a plan
for placement with extended family, the
decision whether to ask the court to make a
care order, SGO or child arrangements order
is often dictated in part by the support that
will be made available. For example, fostering
allowances for connected person foster carers
are not means-tested whereas other
allowances are. Also, the support provisions
for special guardians are more comprehensive
than those for carers under a child
arrangements order. The 2011 Family and
Friends Care Guidance states that support
should not be determined solely on the basis
of legal status. Some local authorities try to
achieve this, but are frustrated by the
different sets of rules in relation to support.
We urge Government to consider removing
these perverse incentives that sometimes
distort professional thinking.
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3 Could the assessment processes for
determining whether a prospective special
guardian is suitable be improved? If so,how?

While we are not experts in social work assessment
– and others will be able to comment with more
authority on the quality of the social work that goes
into the assessments – we are concerned at the
approach that is taken to ordering and preparing
these assessments.

Where a child cannot return home, one of three
outcomes usually follows, namely adoption, special
guardianship or long-term foster care, and any
proposed carers are assessed accordingly. These
orders have different legal implications, but they
share the characteristic that the carers are being
assessed to provide a permanent home for the child.
The assessment processes are however very different.
Prospective adopters and foster carers each undergo
a multi-stage process involving in-depth assessments
by highly specialised workers. In each case, the
essential characteristics of this process are prescribed
by regulations and guidance and the quality of the
process is overseen by Ofsted in the form of specific
inspections. Foster carers and adopters are assessed
against a detailed list of competencies and their
cases are placed before a panel before approval can
be given. In contrast, the process of assessing
prospective special guardians is not prescribed at all.
The only prescription, in the Regulations, relates to
the contents of the report. Most local authorities
have their own internal procedures, which describe
the mechanics of the process but these do not
generally contain much guidance about the social
work aspects of the assessment, other than the need
to include the prescribed items in the report. This
leads to variation and inconsistencies in approach
across local authority areas.

It appears to us, as representatives of children and
thus appraisers of the quality of the resulting reports,
that some workers see the assessment and the
preparation of the report as synonymous, at the
expense of the wider-ranging, more-inquiring type of
assessment that takes place in adoption and
fostering cases. Assessments in special guardianship
cases often appear to have been treated as a
form-filling exercise. This raises the concern that
something important may have been missed. It may
be said that the greater attention given to adopters
reflects the unique legal status of the adopted child.
Adoption is unique in some ways but, as already
mentioned, all three types of carer are required to
have many of the same skills; the expectation being
that they will provide a permanent care solution for
the child. Also, because of the requirement to
demonstrate a significant change in circumstances

and then to obtain permission to apply, it is much
harder for a parent to overturn a special
guardianship order than it is to obtain the discharge
of a care order where a child is in foster care, ie
special guardianship is legally more ‘permanent’ than
fostering. This suggests that the assessment of
special guardians should be more, not less, thorough
than that of foster carers.

We are not suggesting that special guardianship
assessments must always be done in the same way
as adoption/fostering assessments (although others
may well say precisely that). It makes sense for the
methodology of special guardianship assessments to
be more flexible than for the others, because
adopters and foster carers are generally being
assessed to care for strangers, whereas prospective
special guardians are usually already known to the
child and may already have been the subjects of
other forms of assessment (eg as “connected
person” foster carers). We do say, however, that
there should be an expectation that the overall
depth of the assessment should be comparable. It is
also important that there is sufficient analysis of the
information gathered under the various headings.
We are aware of a local initiative in the Cheshire and
Merseyside local family justice area, led by Her
Honour Judge de Haas QC, where the court has
circulated a schedule of expectations in relation to
the content of special guardianship reports, with the
aim of making up for the lack of analysis in many
reports. This initiative by a senior and highly-
experienced judicial assessor of the quality of special
guardianship reports provides compelling evidence
that a significant proportion of reports are not fit for
purpose.

We strongly endorse the views expressed by
contributors to the Phase 2 Research Report in
relation to the timescales for assessments. The 2005
Guidance suggests that 13 weeks is an appropriate
timescale from the start of the process. For the
reasons that we have given above, this should be
compared with the timescales for adoption and
fostering assessments. In that context, and bearing
in mind that the assessments often relate to children
who require better than “good enough” care, 13
weeks seems entirely appropriate. In practice,
however, where assessments are directed in the
course of care proceedings, much shorter timescales
are often imposed in order to comply with the 26
week time limit for the proceedings. This does not
allow time for proper reflection by either the
assessing worker or the person being assessed. We
acknowledge that there are cases where the carers
are already known, eg because the child is already
placed with them as connected person foster carers,
where a shorter timescale may be appropriate, but
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even in those cases the carers are now being
assessed for a different task ie permanent rather
than temporary care and it is not just a case of
copying and pasting the contents of a fostering
assessment into the SGO report format. This problem
is especially acute when carers are put forward in the
later stages of proceedings, because they are more
likely to be individuals who are not already known to
the child. Conducting such an assessment properly
takes more time, but this is precisely the situation in
which the court is likely to want the assessment
done quickly in order to keep to the 26 week
timetable.

There is a great variety of practice in relation to
viability assessments, which is also reflected in the
Phase 2 research. There is no clear understanding
among local authorities and courts as to what
constitutes a viability assessment. For example, we
have encountered cases where a relative has been
excluded from consideration on the basis of a
viability assessment conducted in a telephone call
from the social worker. This may be appropriate
where the outcome of the discussion is that the
relative does not in fact wish to be considered, but it
is unlikely to be appropriate in any other situation.
There is a need for clear guidance as to what the
assessment process should look like. For example,
what issues should be covered in a viability
assessment and which should be left for a full
assessment? There is a danger that, if guidance is
too prescriptive, it can create a further tick-box
exercise, but we understand that some Independent
Social Work agencies have protocols for their
workers to use when undertaking viability
assessments without creating a tick-box culture, so it
can be done.

4 What type of advice and support to children,
special guardians, and birth parents do you
think should be provided and when?

Taking on the permanent care of a child is a major
commitment for prospective special guardians. Early
and detailed legal advice in relation to their rights
and responsibilities, and the availability of support,
together with representation within proceedings, is
vital, but is often limited or non-existent. This is
needed whether the special guardianship is being
proposed within care proceedings or as a free-
standing application.

Local authorities have discretion to pay for legal
advice and representation under the Regulations. In
practice, the local authority may typically pay for a
couple of hours of legal advice at legal aid rates but
many refuse to pay for representation for prospective
special guardians. Two or three hours funding at
legal aid rates will at best cover an initial meeting
between lawyer and prospective special guardian to

take instructions and provide advice in the meeting
and a fuller letter of advice. It is unlikely to cover
consideration of any reports or other core
documents, further queries that the prospective
special guardian may have later in the proceedings,
nor any consideration or advice on any proposals of
support from the local authority, let alone
negotiation or written representations by the lawyer
on behalf of the prospective special guardian on
such important issues.

The Justice Committee in its Eighth Report of Session
2014-5 (Impact of changes to legal aid under Part 1
of the Legal Aid, Sentencing and Punishment of
Offenders Act 2012) recommended that “further
consideration be given to the provision of legal aid in
private law applications for Special Guardianship
Orders where applicants are members of the
extended family” (para 62). In its Response, the
Government pointed out that legal aid is available
where Special Guardianship is sought in relation to
and as an alternative to care proceedings, and this
does work for some prospective special guardians.
However, this does not help those prospective special
guardians who are above the means threshold, so
not financially eligible for legal aid, yet cannot afford
to pay private fees for representation and advice.

Children who are living with special guardians
generally have regular contact with one or both
parents and may have contact with other family
members. Contact is frequently a stressful and
contentious issue between parents and carers. In
those cases, special guardians need to be able to rely
on the local authority for support in relation to
contact. This may include supervising contact,
providing a neutral venue, giving training to carers or
helping the parties to agree arrangements. This help
may be required for a long time, perhaps for as long
as the order lasts, but our members find that local
authorities tend to see any support as strictly
time-limited, with the expectation that the carers will
take on full responsibility after a few months. It is
appropriate in principle to empower special
guardians to deal with these matters themselves
rather than relying on the local authority, but there
are cases where conflict is too entrenched and it is
unreasonable to expect the carers to deal with
contact without support. A common example of this
is where a child is placed with paternal grandparents
and there is conflict between the parents – the
mother’s contact is likely to remain contentious for
reasons that are outside the control of the special
guardians. If support is withdrawn after a few
months, the contact is likely to cease, which is unfair
to parent and child, or worse, the placement may
break down altogether.

The local authority is required by the Regulations to
provide any support plan to the proposed carers in
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draft and give them 14 days to comment upon it. In
reality, where Special Guardianship is being
considered within care proceedings, the timetables
imposed by the court do not generally allow this to
happen. This is unfair to the proposed Special
Guardians, who need to be fully informed and have
time for consideration before they are asked to
commit to the long-term care of the child.

We also find that support assessments often focus
primarily or exclusively on financial support. The
Regulations provide a menu of services, many of
which will be useful for many special guardians, but
these services are frequently not properly considered
as part of the support plan. The only real exception
to this is support with contact, which is generally
considered, but is frequently time-limited. Local
authorities need to take a more holistic approach to
assessment and service provision. This is challenging
at a time of increasingly-squeezed budgets but, if
done properly, we suspect that it will also help to
reduce the number of placements that break down
and therefore be cost-effective in the long term.

5 In your view, what constitutes good practice
in enabling a special guardianship to be
successful?

Our members are not engaged in social work
practice, so we can respond to this question only
insofar as the results of different qualities of practice
become apparent in court.

We are concerned that many social workers and
managers appear to treat special guardianship as the
“default option” to be used in all cases where a
child is to be placed with kinship carers. It appears in
such cases that there is very little, if any,
consideration of alternative forms of order, for
example a child arrangements order. Special
guardians have the power to restrict the role of the
parents in exercising parental responsibility, even to
the extent of excluding its exercise altogether. The
parent’s only option is to apply to discharge the
order, but this first requires permission of the court
which is difficult to obtain. In contrast, save to the
extent that it determines with whom the child is to
live, a child arrangements order is predicated upon
the active sharing of parental responsibility. The
parent is therefore potentially able to be actively
involved in the child’s life. There are cases where the
parents present a risk that can only be managed if
the carers have the benefit of the enhanced parental
responsibility, which is only available through special
guardianship, but there are also cases where it
would be in the child’s best interests for the parents
to remain actively involved. Training, guidance and
supervision need to reflect the importance of
thoroughly considering both options.

This is not the only reason why there tends to be a
presumption in favour of special guardianship.
Kinship carers usually need financial and other
support in order to sustain the caring role. Local
authorities have powers to provide such support to
the carers of children who are the subjects of either
child arrangements orders or special guardianship.
However, there is more comprehensive legislation
and guidance on the provision of special
guardianship support. In contrast, the legislation
and guidance in relation to child arrangements
order allowances are extremely sketchy and there is
no specific provision for the provision of non-
financial support. In consequence, local authorities
tend to have better-resourced and developed
support services for special guardians that they
have for holders of child arrangements orders. This
provides a perverse incentive for social workers and
carers to favour the option of special guardianship.
Where this results in the making of a special
guardianship order when a less interventionist order
would suffice, the parents are being unfairly
disadvantaged in relation to their relationship with
the child. Conversely, we are aware of cases where
children have remained in the looked after system
because their connected person foster carers would
be less-well supported if they became special
guardians.

We acknowledge that the above point goes wider
than special guardianship alone, but we consider
that there is an urgent need to review the way in
which the availability of support for carers depends
on the child’s legal status.

The responses to the Phase 2 research highlight
another aspect of this. It is noted (section 5.1) that
there is a reported increase in the number of
supervision orders being made at the same time as
special guardianship orders. If that is correct, and we
suspect that it probably is, it suggests that there are
more cases where the parties and the court are not
entirely confident about the placement. Some
respondents suggested that child arrangements
orders may be more appropriate in such cases. We
agree, and say that this illustrates the tendency of
professionals to see special guardianship as the
default option.

6 Please add any other comments/views below
about your experience of special guardianship
and how it could be improved, if at all?

Where, before care proceedings are commenced,
the local authority concludes that a child cannot
return home, but should stay with members of the
extended family under a SGO (or for that matter
under a child arrangements order), there are two
ways for the local authority to proceed. It can
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commence care proceedings with a view to the
court making the desired private law order, or it
can support the carers to make a private law
application. We are concerned that local
authorities frequently use the latter course
inappropriately.

There are several reasons for our concern:

• The child will not normally be represented,
whereas in care proceedings they would
automatically benefit legal and social work
representation from a solicitor and Children’s
Guardian;

• Legal aid is not available to respondents in
private law proceedings. If, therefore the
local authority decides to fund the
applicant’s legal costs, the parents will be
unrepresented and thus at a serious
disadvantage;

• The court may decide to direct a section 7
welfare report in relation to the application,
in order to secure independent advice as to
whether the order is in the child’s best
interests. The report is however usually
commissioned from the local authority that is
supporting the arrangement rather than from
Cafcass – the current SDCS/Cafcass Protocol
has the effect of encouraging this. A report
prepared by an agency that is supporting,
and may well be funding, the application, is
not an independent report and should not be
relied on to safeguard the child’s welfare.

Local Authorities should be encouraged to use care
proceedings rather than private law proceedings in
this case, notwithstanding the additional costs. The
increasingly-restrictive financial situation creates a
risk that local authorities will use the cheaper option
more often and therefore that more children and
parents will be left in this position.
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Publish and Be Damned?

Scandal mongering is nothing new.
In December 1824, the publisher
Joseph Stockdale wrote to the Duke
of Wellington:

‘My Lord Duke, in Harriette Wilson’s
Memoirs, which I am about to publish, are
various anecdotes of Your Grace which it
would be most desirable to withhold, at
least such is my opinion. I have stopped the
Press for the moment, but as the publication
will take place next week, little delay can
necessarily take place.’

Stockdale and Wilson were willing to omit
Wellington from the memoirs, in exchange for
money – in effect, attempted blackmail. Field
Marshal Arthur Wellesley, 1st Duke of Wellington
KG, GCB, GCH, PC, FRS, was a soldier and
statesman, the victor of the battle of Waterloo and
the vanquisher of Napoleon, and subsequently a
leading political figure in 19th century Britain.
Harriette Wilson was a London society courtesan,
with whom Wellington, a married man, had had a
long running liaison.

Arguably, Wellington’s reported response to
Stockdale – ‘Publish and be damned’ –worked.
Wellington suffered no loss of status or
reputation; and Stockdale and Wilson made
money, although Stockdale was later beset by
costly (unrelated) litigation with Hansard, the
parliamentary reporter.

The memoirs were described as a ‘disgusting and
gross prostitution of the press’ (A Commentary on
the Licentious Liberty of the Press, London, 1825),
which doubtless helped sell yet more copies of the
book (31 editions in one year, with excerpts pirated
and sold as illustrated broadsheets, and French and
German editions quickly appearing).

Now consider Gallagher v Appleton, the latest
‘celebrity’ divorce to be widely reported, in The Sun,
The Mirror, The Daily Mail, local press, etc. The case
has been transferred to the High Court, News UK
having applied for permission to publish details of

the financial remedy proceedings. The Guardian has
reported the story as follows (emphasis added):

‘Jacob Dean, counsel for News UK, said that no
evidence had been presented to suggest that
reporting the proceedings would cause damage or
distress. Coverage of divorce cases enables the public
to learn about how the divorce courts operate and
how fair divisions of assets are reached, he said.
“The way the public is educated is in reading stories
about people and what happens to them when they
are involved in proceedings,” he added. He went on
to say that relying on only anonymised reports
would not generate much coverage in the
media. Many of the details of the couple’s private
life had already been widely reported in previous
stories.

Other high profile cases, such as the divorce
between the former Beatle Paul McCartney and
Heather Mills were covered by the media, the High
Court was told. But Patrick Chamberlayne QC, who
represents Appleton, told the hearing: “Both of
those spouses had waged their battle through the
press outside [court].

“There had been massive public speculation as to
what the award would be. It had reached such a
pitch that it would have been impossible to
anonymise any judgment or say that it would not be
published.”

By contrast, he stressed, there had been no
speculation or awareness of the Gallagher/Appleton
financial remedy proceedings in the run up to last
week’s hearing. “It’s impossible to say that this falls
into the McCartney/Mills category,” he said. “There’s
no important legal principle. It’s sharing, it’s
matrimonial assets.

“Is the simple fact that the couple is famous
sufficient to displace the presumption of anonymity
and confidentiality? I don’t see that should be so.
There’s no simple fame exception to the principle of
anonymity and confidentiality. This couple [Gallagher
and Appleton] have not spoken about their divorce
in a warring way or scoring points through the
media.” ’
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http://www.theguardian.com/uk-news/2015/sep/22/
gallagher-appleton-divorce-triggers-dispute-over-
family-court-reporting-appleton

What are the relevant principles, and how should
they be applied? What difference is made by the
internet and social media compared with print
media? And what about any children?

The principles
The European Convention on Human Rights (ECHR),
article 6, sets out the unqualified right to a fair trial;
and article 8 sets out the qualified right to respect
for private and family life. Article 10 is the qualified
right to freedom of expression and information.
These rights are of general applicability.

Family proceedings are usually conducted in private,
although since 27 April 2009 duly accredited
members of the press have been entitled to sit in
court and listen to the proceedings (but not report
upon them without the court’s permission) – Family
Procedure Rules 2010 (FPR) r 27.11.

The court has the power to exclude the media, either
of its own motion or on application by one or more
of the parties, on the grounds that this is necessary:

• in the interests of any child concerned in, or
connected with, the proceedings;

• for the safety or protection of a party, a
witness in the proceedings, or a person
connected with such a party or witness; or

• for the orderly conduct of proceedings.

None of that should be taken to detract from the
importance of ECHR Art 10 rights, in a democratic
society.

The court may exclude the media altogether, if that
is necessary to ensure justice will not be impeded or
prejudiced. As ever, the court has to conduct a
balancing exercise as between article 8 and 10 rights
– and article 6 rights, if appropriate. The purpose of
any such application is not to limit the media’s
reporting rights (which remain restricted in relation
to children in any event), but to deny the media
altogether their presumptive right under r 27.11(3)
to be present for the purpose of exercising a
‘watchdog’ role (with limited reporting rights).

The court must consider ‘the nature and sensitivities
of the evidence’, and the media’s watchdog function.
The applicant must show that press attendance in
court cannot be adequately managed within existing
safeguards in respect of the identification of parties
and of the Administration of Justice Act 1960, s 12
(which regulates the publication of information
relating to proceedings in private). Re Child X
(Residence and Contact: Rights of Media Attendance:

FPR Rule 10.28(4)) [2009] EWHC 1728 (Fam) [2009] 2
FLR 1467[2009] 2 FLR 1467 sets out guidance
regarding exclusion of the media from the courtroom.

Notwithstanding the presumption that media
representatives are entitled to attend most family
proceedings, the general law of confidentiality and
contempt relating to ‘publication’ continues fully to
apply. The Children Act 1989, s 97(2) provides that:

‘No person may publish to the public at large or any
section of the public any material which is intended
or likely to identify:

– any child as being involved in any
proceedings before the Family Court, in
which any power under the Children Act
1989 or the Adoption and Children Act 2002
may be exercised with respect to that or any
other child; or

– an address or school as being that of a child
involved in any proceedings.’

It is a criminal offence to contravene this, although
no offence is committed if the accused proves that
he did not know, and had no reason to suspect, that
the published material was intended, or likely, to
identify the child.

This provision ends when the relevant proceedings
end.

The Administration of Justice Act 1960 s12 states
that:

‘(1) The publication of information relating to
proceedings before any Court sitting in private shall
not of itself be a contempt of court except in the
following cases, that is to say –

(a) where the proceedings –

(i) relate to the exercise of the inherent
jurisdiction of the High Court with respect
to minors;

(ii) are brought under the Children Act 1989
or the Adoption and Children Act 2002;

or
(iii) otherwise relate wholly or mainly to the

maintenance or upbringing of a minor;’
…’

The restrictions imposed by the Administration of
Justice Act 1960, s 12 continue after the end of the
proceedings, and the High Court has jurisdiction to
make long-term injunctions restricting reporting and
publication of proceedings relating to a child. This
should be considered when a final order is made in
Children Act 1989 proceedings, if there is any need
for continuing anonymity.
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The High Court may exercise its inherent jurisdiction
to relax or to reinforce the restrictions contained in
the Administration of Justice Act 1960, s 12 or the
Children Act 1989, s 97(2). The relevant case law
makes it clear that in applying the principles, a case
by case approach is required, balancing competing
rights and interests on the basis of the particular
facts of each case.

Importantly, the children of celebrities are not in a
special category in relation to media attendance in
court or in relation to the reporting of a case.
However, it is ‘almost axiomatic’ that media interest
will be more intense in such cases. The courts have
recognised that the need to protect the child from
intrusion or publicity, and the danger of information
leaking out into the public domain, will similarly be
the more intense – see Child X (Residence and
Contact – Rights of Media Attendance – FPR Rule
10.28(4)) [2009] EWHC 1728 (Fam), [2009] 2 FLR
1467.

Transparency
The President of the Family Division is considering
how to ensure that the Family Court’s decisions are
‘transparent’, as well as how to answer the
accusation that the Family Court is a ‘secret court’
(as opposed to a court which sits in private). The
President has published guidance (Practice Guidance:
Transparency in the Family Courts: Publication of
Judgments (January 2014) [2014] 1 FLR 733), and is
consulting on how to improve transparency.

The anonymised publication of Family Court
judgments on the (free and available to all) BAILII
website is seen as a helpful way to achieve this.
Circuit judges and above are already expected to
publish all their judgments (see https://www.
judiciary.gov.uk/publications/transparency-in-the-
family-courts/ ).

The President is currently considering whether (and if
so, what) court documents should be disclosed to
the press (https://www.judiciary.gov.uk/publications/
consultation-family-transparency-the-next-steps/ ).

So what of Gallagher v Appleton ?
News UK (formerly News International, and the
publishers of ‘The Sun’, and ‘The Times’, whose
main competitor, DMG Media, publishes the Daily
Mail and the Mail on Sunday) has applied for
permission to report details in the case, claiming that
this is an important way to educate the public about
the way the divorce courts (sic) decide financial
matters.

Ms Appleton’s counsel has answered this argument
by saying that there is

‘…no important legal principle. It’s sharing, it’s
matrimonial assets…Is the simple fact that the
couple is famous sufficient to displace the
presumption of anonymity and confidentiality? I
don’t see that should be so. There’s no simple
fame exception to the principle of anonymity and
confidentiality. This couple [Gallagher and
Appleton] have not spoken about their divorce in
a warring way or scoring points through the
media.’

Put another way, there is nothing of legal interest in
the case which might inform or educate the public
(unlike, for instance, Parlour, through which new
legal principles evolved, and which by coincidence
concerned a famous football player).

Perhaps tellingly, News UK’s counsel suggests that
what helps educate the public is reading ‘stories
about people’; and he states that anonymising any
information about the case would ‘not generate
much coverage in the media’. The obvious
conclusion is that if Mr X and Ms Y of Anytown were
divorcing and had similar matrimonial assets to
share, there would be nothing to stimulate the
public’s appetite for information about what the
court decided and why. Not only would the public
not benefit from being educated, but there would
also be no commercial justification for any of News
UK’s publications to run the story, because it would
not sell newspapers.

So, is this a case of public interest (in which the
balance comes down in favour of ECHR article 10,
over article 8, and application of Administration of
Justice Act 1960, s 12 should be relaxed); or a case
that interests the public (with the balance in favour
of article 8, and the Administration of Justice Act
1960, s 12 remaining fully in force)?

What about the internet?
Yesterday’s news is no longer tomorrow’s fish and
chip papers. Newspapers increasingly regard
themselves as ‘digital first’ media, i.e. news websites
that happen to print a paper version, rather than the
other way round. News items posted on their
websites are there, potentially, for ever. They can also
be spread globally, rapidly and easily.

Added to that, individuals and businesses use social
media as a matter of course, with digital marketing
as a major development, and numbers of clicks per
hour on a website an important indicator of its
popularity (and therefore its marketability to
advertisers).

How can the family courts control the disclosure of
information in these circumstances?
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Re J (Reporting Restriction: Internet: Video) [2013]
EWHC 2694 (Fam), [2014] 1 FLR 523, concerned the
publication on the internet of information (including
video footage of the child being removed from the
parents’ care) by a father. The local authority applied
for a contra mundum publicity injunction, i.e. against
the world at large, until the child’s 16th birthday. The
President heard the case. He underlined the need for
transparency in family cases, where the orders made
can be draconian and where there is a public interest
in permitting discussion of the issues raised. In this
case, the balance between such transparency, and
privacy for the child, was struck by the court
prohibiting publication of the child’s name but
permitting publication of the video images, taken
when the child was a day old (so, it was reasoned,
they could not be used to identify him in the future).

The court considered the implications of injuncting
persons, such as internet providers, based outside
the jurisdiction. If the person is named, service has to
be as required by the law of that person’s home
jurisdiction, and there must be evidence of
enforceability in the foreign jurisdiction. For a contra
mundum injunction, the practice applied in
worldwide freezing order cases should be used, with
the court’s permission required for enforcement
outside England and Wales.

The difficulty remains that once information is
available on the internet or through social media,
even if it is later removed, any damage will have
been done, and the legal remedies, such as for
contempt of court, are unlikely to cure the harm. In
this case, with regard to the publication of the video
footage, no-one, of course, knows how the child,
when older, will feel about that.

Children and anonymity
Mr Gallagher and Ms Appleton have a 14 year old
child together, and there are half siblings as well. The
views of children can be overlooked when family
relationships break down, even when residence and
contact are the focus of any dispute, even more so
when the only issue before the court is finance.

It is not clear from the media coverage whether any
of the children of this family have been consulted
about the press reporting of the parents’ court case.
If the United Nations Convention on the Rights of
the Child is to be respected (particularly article 12
– respect for the views of the child: when adults are
making decisions that affect children, children have
the right to say what they think should happen and
have their opinions taken into account), then they
should be asked what they think.

Recent research in relation to the views and concerns
of children and young people (https://www.nyas.net/

wp-content/uploads/2014/07/NYAS-ALC-REPORT-
CHILDREN-SAFEGUARDING-AND-NEXT-STEPS-
MEDIA-ACCESS-TO-FAMILY-COURTS-FINAL-7.pdf )
points to clear and consistent opposition from young
people to any greater access for the media to the
Family Court. Professional organisations, ranging
from the Association of Lawyers for Children,
Resolution, and the National Association of
Guardians ad Litem and Reporting Officers, to the
Office of the Children’s Commissioner and the
various medical Royal Colleges, have serious
misgivings about the proposals for greater
transparency, particularly given the continuing
pressure from the media (including through the
Society of Editors) to open up the family courts so
that everything can be reported.

There are increasingly evident difficulties with the
current arrangements, including the publication of
judgments. Effective anonymisation is fiendishly
difficult, requiring skill, attention to detail, and time,
to ensure there is no risk of ‘jigsaw’ identification
(i.e. piecing together separate bits of information
that, taken together, make it possible to identify
individuals).

It remains far from clear why all judgments are to be
published, irrespective of their importance. Arguably,
unless there is some novel point of law, and/or the
details of the case are already in the public domain,
the public interest is not served by publication,
particularly if the necessary anonymisation would
make it difficult to render the judgment intelligible
to an outside reader.

In the Gallagher v Appleton case, if Ms Appleton’s
counsel is correct, and theirs is a straightforward
case of ‘sharing…[and]…matrimonial assets’ with no
special features (other than the parties’ celebrity), in
which neither party has divulged the details of the
case to the media, nor wishes to, why, indeed,
should they not be protected from the publication of
those details? Just because the public may be
interested in the case (and it might sell a few more
newspapers or result in a few more hits on websites),
it does not mean that press reporting of the details
would be in the public interest.

We do not know if or how Wellington’s children,
Arthur (17 at the time of publication) or Charles (16),
were affected by Harriette Wilson’s memoirs of their
father. However, the law has moved on since 1824,
and with it our knowledge and understanding of the
damaging effects on children and their parents of
unwanted publicity. Rather than publish and be
damned, let’s hope that Liam Gallagher, Nicole
Appleton, and their children, are allowed to keep at
least part of their private lives just that – private.
(Reproduced with permission of TV Edwards LLP)
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Minutes of the AGM

Minutes of the AGM
held on 13 November 2014 –
at the Marriott Hotel, Bristol

1. Minutes of AGM on 21 November 2013 were approved and no corrections offered.

2. There were no matters arising

3. Election of Officers and Executive Committee Members:

a) Normally Officers hold a term of three years. Details for all ordinary Executive Committee
members and officers can be found on the Association’s website.

b) Executive Committee Members are elected to serve for 3 years. Sarah Vakil and Debbie
Singleton were elected in 2011 and are willing to stand again. They were duly
recommended to stand again and were willing to do so. The membership approved the
motion that those members be re-elected.

b) Four candidates applied to fill the vacancies on Executive Committee, Oliver Millington,
Jane Crowley QC, George Eddon and Elizabeth Cape-Cowens were duly proposed.
The membership approved the motion that those members be elected to the Committee.

c) Martina Longworth and Alan Bean after many years service including acting as
secretary and co-chair respectively are standing down

Election of Officers

d) Co-Chairs: Maud Davis and Nicola Jones- King had been elected to jointly hold the
position for two years and have agreed to remain in the position for a further one year.

e) Vice-Chair: Martha Cover stands again for one year and the Executive Committee
agrees.

f) Secretary: Debbie Singleton stands for this post as an Officer of the Executive
Committee.

g) Treasurer: Noel Arnold stands for this post as an Officer of the Executive Committee.
h) No other nominations. All officer posts are approved.

4. To consider the accounts of the Association

a) A summary was given by the Secretary of the accounts at the end of year to 30th
September 2014
Report by John Ellis & Co. Chartered Accountants. These had been signed and were
approved by external accountants. The Association is solvent and the accounts were
available for inspection.

b) There were no questions and the accounts were accepted as presented.

5. Subscription levels for members of the Association – No change.

6. Plans for the forthcoming year were taken with items above and the report of the Co-Chairs on
the work of the Association since the last AGM was presented later as per the conference
programme.

7. There were no motions or any other business proposed and seconded by two full members and
notified to the Secretary prior to the AGM.

8. There were no matters of an urgent nature to consider.
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Readers will have seen reports of the (largely negative) reaction to the remarks

by Lord Sumption about the representation of women in the judiciary. One of

many letters to The Times about the topic came from our own Martha Cover:

Sir, in 1974 Barbara Calvert QC became the first woman head of chambers in the

Temple. Not known for her patience, she set up 4 Brick Court with three other women.

Of course, they soon became known as the “Monstrous Regiment of Women”.

Coram Chambers was founded in 2000 after a merger of 4 Brick Court with another

chambers. Since 2001, we have produced six women circuit judges and a woman

“Master” of the Queen’s Bench Division. All of them are regarded as outstanding

members of the judiciary. We think that by giving the judiciary seven of our best

women, we have managed single-handedly to enhance the judicial gene pool – and

patiently await some sort of recognition from the Ministry of Justice. Meanwhile I will

ask our needlework and embroidery sub-committee to start work on a new thinking

cap for Lord Sumption.

Martha Cover
Head of Chambers
Coram Chambers, London WC1

ALC Newsletter Text Issue 53 Autumn 2015.indd 43 23/10/2015 13:51:07



44

Medical Treatment and the Law: Issues of Consent
The Protection of the Vulnerable: Children and Adults Lacking Capacity

HHJ Richard Harper 2nd edn Jordan Publishing ISBN:978 1 84661 995 3

An introduction to the complex and rapidly developing area of medical treatment and the law in relation to
the vulnerable, namely children and those adults who lack capacity.

For family lawyers, including children’s lawyers, this book is an invaluable source of case law, as well as giving
clear guidance on practice and procedure, in this difficult and delicate area of the law. If we, as practitioners,
are to pay proper attention to children’s rights, a thorough understanding of the concept of consent is
indispensable.

The author defines ‘consent’ in the context of medical treatment – ‘the voluntary and continuing permission of
a patient to receive a particular medical treatment, based on an adequate knowledge of the purpose, nature,
likely effects and risks of that treatment including the likelihood of its success and any alternatives to it’ – and
sets out the basic principles and their application. This includes the dual legal and clinical purposes of consent,
and gives practitioners a firm foundation for applying those principles.

‘The Doctor and the Courts’ provides a helpful insight to the difficult medico-legal dilemmas faced by clinicians
in practice, and how the courts can assist – a process recently illustrated in the case of Re Jake [2015] EWHC
2442 (Fam), and highlighted in the failed ‘right to die’ Bill. Even more fundamental than that, we are reminded
(in chapter 11) that any treatment administered without consent amounts to trespass and maybe criminal
assault.

Family practitioners will regularly, though possibly not frequently, encounter questions about consent,
specifically to do with capacity, whether in relation to adults or children. It is vital that any such questions are
identified early on, and addressed, with regard to children, and adults who lack capacity, who cannot validly
consent to medical treatment. In the case of children, in the first instance, someone with parental responsibility
has to consent.

With regard to parental consent, Chapter 1 reminds us that disputes about medical treatment have to be
decided on the basis of the subject child’s best interests; and while ‘the views of parents must be accorded
profound respect and given weight… they cannot be decisive.’ If there is a dispute that cannot be resolved
between doctors and parents, the court decides.

The author sets out the relevant legislation, with detailed chapters (2 and 4) on ‘best interests’ and on the
Mental Capacity Act 2005 (new to this second edition). He also deals, in chapter 8, with jurisdiction within
family proceedings, including cases brought under the Children Act 1989 and/or the court’s inherent
jurisdiction, as well as private and public law cases.

Chapter 11, on children and medical treatment, gives useful detail on children’s common law and statutory
rights to consent. The chapter covers the fundamental elements of parental responsibility; decision making
when parents disagree, or refuse treatment for their child; how the court applies the ‘best interests’ test; and
the child’s rights to refuse consent to medical treatment. There is detailed examination of the decision in Gillick
v West Norfolk and Wisbech Area Health Authority [1986] AC112, a timely reminder of the basic concepts
underpinning a child’s common law right to consent in the face of parental opposition.

Book Reveiws

Book Reviews
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The chapter also covers the question of consent to medical examinations and interviews of children, both
regular occurrences, which need to be properly conducted, for the sake of the individual child, as well as to
ensure anything of evidential value is preserved.

Importantly, the author deals with the fact that no child – of any age, and even if Gillick-competent – is
absolutely entitled to refuse consent to treatment. This is in distinct contrast to the entitlement of an adult
with capacity to refuse treatment, even if that refusal is likely to lead to death; and even though upon the
child’s eighteenth birthday, he or she would then be entitled to refuse treatment, so long as he or she – as an
adult – had capacity.

The court has wide powers to override a child’s refusal of consent, using its long established parens patriae
jurisdiction. However, it is recognised that the nearer a child is to the age of majority, the more able a child will
be to make his or her own decisions about medical treatment; and it will normally be in the child’s best
interests for the court to respect the child’s integrity as a human being and ‘not lightly override’ the child’s
decision on ‘such a personal matter as medical treatment’ (per Balcombe LJ in Re W [1992] 3 WLR 758 at 776,
as quoted in the text).

Chapter 11 goes on to consider in detail the authorities on whether a child lacks capacity, including in cases
where the child was nearing majority and was refusing treatment for a life threatening condition (those who
have read ‘The Children Act’ by Ian McEwan (Jonathon Cape 2014) will recognise possible source material).
The authorities cited, in the main, were decided during the 1990s, and it may be time for them to be revisited
in the context of the United Nations Convention on the Rights of the Child (UNCRC), particularly articles 12
(respect for the views of the child), 14 (freedom of thought, conscience and religion – potentially relevant to
Jehovah’s Witnesses) and 17 (access to information).

Importantly, the UNCRC seeks to strike a balance, in much the same way as modern English family law,
between competing elements – particularly as between children’s wishes and feelings and their best interests.
The Unicef fact sheet states that, in relation to article 12:

‘This Convention encourages adults to listen to the opinions of children and involve them in decision-
making – not give children authority over adults. Article 12 does not interfere with parents’ right and
responsibility to express their views on matters affecting their children. Moreover, the Convention
recognizes that the level of a child’s participation in decisions must be appropriate to the child’s level of
maturity. Children’s ability to form and express their opinions develops with age and most adults will
naturally give the views of teenagers greater weight than those of a preschooler, whether in family, legal or
administrative decisions.’

English family lawyers are well used to such balancing exercises. The difference lies, perhaps, in the emphasis
on balancing rights, as opposed to the historic (some might say, by definition, paternalistic) concept of parens
patriae.

The Court of Protection receives detailed consideration. This is a jurisdiction with which family practitioners
need to be familiar. For instance, if a child is unlikely ever to develop capacity, a transfer of any proceedings to
the Court of Protection may be necessary as the child approaches majority.
The comprehensive nature of the book is underlined by chapter 13, dealing with medical treatment other than
for purely medical reasons. This chapter ranges from tattooing to reproductive issues (including fertility,
surrogacy and abortion), to gender recognition and female genital mutilation. While some of these areas may
appear unusual in the context of everyday practice, the recent publicity about female genital mutilation (after
30 years of statutory prohibition with no obvious effect) illustrates how growing awareness, amongst the
public at large as well as amongst doctors and lawyers, can have a profound effect on what constitutes
‘everyday practice’.
The helpful appendices also demonstrate the author’s comprehensive approach, and will assist practitioners in
developing their knowledge of this difficult area of law.
This book will equip family lawyers with the material needed to argue generally or in detail as to disputes
regarding consent to medical treatment, for adults or children. What may seem complex and arcane can be
made manageable with this authoritative work.

Maud Davis
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Psychology in Family and Child Law
C L van Rooyn (2014)
Family Law

xxxii + 349pp £60.00 Paperback

This book provides a useful introduction to the role of psychology in children proceedings and a helpful
overview of many of the different conditions that we encounter within proceedings. It starts with a
comprehensive glossary, which is not confined to terms that appear later in the text and which should prove to
be a valuable aid to interpretation of expert reports.

There follows a comprehensive chapter on the methodology used in psychological assessment and reporting,
which is likely to be helpful in understanding which is the right type of expertise for a particular case. There
are also sample questions for inclusion within letters of instruction, which are more practice-based, and
therefore more helpful, than the Family Justice Council version. One disadvantage of producing separate
volumes covering psychiatry and psychology (see Adult Psychiatry in Family Law (2006)) is less attention is paid
to the relationship between the two disciplines, as opposed to variations in methodology within each
discipline.

Another section covers the use of testing within psychological assessment and descriptions of the different
types of test are also set out in an Appendix. This is important information, given the concerns expressed in
Professor Ireland’s 2012 report Evaluating Expert Witness Psychological Reports: Exploring Quality, which
contained evidence that many of the tests that appear in expert psychological reports are not in fact fit for the
purpose for which they are used.

Sections II and III of the book deal with psychological conditions affecting children and adults
respectively. Each section contains a series of short chapters, each dealing with a particular condition or group
of conditions. These chapters provide a good starting point and would help the reader to, for example, frame
appropriate questions or understand the contents of a report, although they would not necessarily contain
enough detail if one was preparing to cross-examine an expert. Chapter 8, on attachment disorders, is short
but clear and well-structured while Chapter 10, on defence mechanisms, provides food for thought in relation
to the strategies that parents (and sometimes professionals!) use to avoid dealing with their own
shortcomings. Understanding these responses from a client may enable the lawyer to give better-targeted and
more-effective advice.

One source of disappointment was the limited coverage of learning disability, which did not reflect the central
role that it plays in many public law proceedings. Another is the lack of depth in the chapter on substance-
related disorders, which offers very little to the experienced practitioner. In contrast, the coverage of
personality disorder was thorough and comprehensive, with a whole chapter devoted to Borderline Personality
Disorder, about which the author dispels a number of common misconceptions.

This book deserves a place on the child care lawyer’s bookshelf because of the breadth of its coverage, which
covers almost all of the conditions that the practitioner is likely to encounter, and its explanation of
psychological methods, which will help readers to understand and challenge expert reports. My initial thought
when this book arrived was that it may have been published too late, because of the dramatic reduction in the
use of experts, but on reflection I think that it may even be more useful now, because the contents will help in
identifying when an expert really is needed and in then making a better-informed Part 25 application.

George Eddon
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The Law Society
Good Practice in Child Care Cases
3rd Edition

I’m sure like me you have always found room for the previous editions of this guide on your bookshelf. As the
President points out in his foreword, this updated edition following the introduction of the Family Court and
the revised Public Law Outline is very welcome.

This book, like previous editions provides clear and well written good practice guidance for solicitors
representing parties in public law Children Act proceedings. There are parts specifically written to provide
guidelines and advice for those acting for each type of party, for example Part 3 is written for solicitors acting
for local authority clients. Whilst the guide looks similar to the previous edition the content has been
comprehensively updated taking into account the countless changes in the law and practice in this area since
2010 (2nd Edition).

New to this edition is Part 7 which covers issues concerning legal aid and costs, providing definitive and
authoritative guidance, which is invaluable for busy practitioners.

As ever a must have purchase for all childcare lawyers regardless of experience.

Hannah Perry
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Outstanding Newcomer in the Field of Children Law
ALC Award 2015

Now in its eleventh year the ALC’s Outstanding Newcomer in the Field of Children
Law Award in memory of David Hershman QC is looking for its 2015 winner. The aim of
the award is to recognise the contributions of newcomers to the field of child law and to
encourage them to continue to play an active role in shaping the future. Previous
nominations included university students, barristers and solicitors.
If you know someone whom you think is an exceptional newcomer to the field of children
law then please nominate. Maybe they have demonstrated an ability for supporting
clients, have researched points of law, have helped with training, developed new ideas
and initiatives or represented parties in a particularly noteworthy case.

Lady Brenda Hale, will present the winner with the award on Friday 20 November at
the conference dinner in Manchester during the annual conference.

Eligibility:

• Nominees must be solicitors, barristers, trainees, pupils or students
• Nominees must have been working in the field of child law for 5 years or

less.
• The proposer must feel that the nominee has made a contribution to good

practice, facilitating children’s voices or the development of the field of child
law.

How to nominate someone:

• Entries must be between 250 – 1000 words identifying relevant achievements
and/or characteristics.

• Nominations must make it clear that the nominee has been working in the
field of child law for 5 years of less.

• Nominations must include full contact details for both the nominee and their
proposer.

• Entries must be received by close of business on Monday 2nd November
• Please send entries via email to admin@alc.org.uk

For further details or if you have any queries please do not hesitate to contact
Julia Higgins, ALC Administrator on 0208 224 7071 or by email admin@alc.org.uk
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Dates for your diary
KidsAid – “Voice of the Child” Conference – 7 November 2015

Lord Wilson of the Supreme Court (keynote), Mr Justice MacDonald and His Honour Judge
Tony Hughes are just some of the big-hitting speakers at the ‘Voice of the Child’ conference at
Althorp House (Northamptonshire) on November 7th.

The judges, some of the country’s leading names in family law, will discuss how the needs and
rights of the child can be best heard in the court system.

Shelagh Beckett, an independent social worker and national authority on sibling attachments, who
is also a frequent court expert, will also speak and form part of a lively panel discussion. Dr. Martin
Newman - Consultant and Hon. Senior Lecturer in Child and Adolescent Psychiatry at St George’s,
University of London - and a leading authority in cases where one parent murders the other – will
also appear.

Bringing together professionals from family law, child health and psychiatry, social work and
adoption the other speakers are:

Professor Sir Al Aynsley-Green, the first National Clinical Director for Children, first Children’s
Commissioner for England, and President of the British Medical Association;

Professor Dieter Wolke, from the Dept. of Psychology and Division of Mental Health & Wellbeing
University of Warwick who is a leading expert on the long-term impact of bullying;

Lisa Cherry, formerly a ‘looked after child’, now writer and speaker with huge insights about the
world of the traumatised child as well as a former social worker and Connexions worker;

Dr. Eunice Lumsden is Head of Early Years at the University of Northampton and Fellow of the
Higher Education Academy; a registered Social Worker for over 20 years;

Matt Butler from New Haven Residential Treatment Center for Troubled Teen Girls, in the
United States.

The conference, is entitled “Can you hear me? Listening to the voice of the child facing adversity”
and runs from 9 a.m-4.30 p.m. It is hosted by Earl and Countess Spencer. (Lady Spencer is the
Patron of KidsAid.)

Luncheon, which is part of the ticket price, is prepared by the Althorp chefs and served in the state
dining room. The cost is £150, for 5.5 CPD hours and tickets can be purchased online via
www.viaeventbrite.co.uk. (kidsaid-conference)

For more information please email info@kidsaid.org.uk

All proceeds go to the charity, which provides play-based therapies to children and young people.
KidsAid, registered charity no 1122047 (England & Wales)

ALC Newsletter Cover Issue 53 Autumn 2015.indd 2 23/10/2015 13:52:13



Sponsored by
Jordan Publishing Ltd

a

newsletter
Association of Lawyers for Children Autumn 2015 Issue 53

A
sso

ciatio
n

o
f

Law
yers

fo
r

C
h

ild
ren

Autum
n

2015
Issue

53

Annual Conference 2015
19 November 2015

Venue: Midland Hotel

Location: Manchester

Time: 19 – 21 November 2015

Price: £535 full residential conference for ALC members and £610 for non members.
Special price for LA solicitors

CPD Points: 12 CPD hours

“Are we nearly there yet?” A Child’s Journey through the Family Justice System’ is the
title of the 26th annual conference which will be held at the Midland Hotel in Manchester on
20th November.

Rt Hon Lady Hale DBE, Deputy President of the Supreme Court will deliver this year’s keynote
speech.

Lady Hale will present the ALC’s prestigious Outstanding Newcomer in the Field of Children
Law Award at the conference dinner on 20 November. If you know someone whom you think is
an exceptional newcomer to the field of children law then please nominate. Maybe they have
demonstrated an ability for supporting clients, have researched points of law, have helped with
training, developed new ideas and initiatives or represented parties in a particularly noteworthy
case. Closing date for nominations is Monday 2 November. See below for the award criteria.

Go to http://alc.org.uk/uploads/Programme_(2)_2015.pdf for the Conference Programme

All bookings are made online through the conference booking link on:
https://www.regonline.co.uk/Register/Checkin.aspx?EventID=1698848

ALC members received a £75 discount on the cost of the 3 day residential booking.

For queries please email Helen, Conference Administrator on alc@cpluse.co.uk
or telephone 01371 705050.
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