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It is not without some trepidation that I stand here with this title; before an audience that 

knows more about parental responsibility than any other. Many of you advise daily on what 

it means, guide those who seek your advice about how it is exercised and what steps can be 

taken. My aim is not to tell this audience how to do their job, which they already do so well, 

I hope to stimulate discussion about parental responsibility in its wider context. 

This year marks the 30th anniversary of the Children Act 1989 (CA 1989). It is an Act which 

continues to provide the essential scaffolding that underpin much of what many here advise 

on each day. It has survived the changes that have surrounded it ranging from six 

President’s of the Family Division1, seven Prime Ministers 2(soon to be eight), eleven Lord 

Chancellors3 and fourteen chairs of the ALC4, as well as the many changes to family life in 

the three decades it has served the society in which we all live. 

What I intend to do is look at the background of how parental responsibility came to be 

defined in the CA 1989 (a concept created by the Act), then consider some of the ways it has 

been developed over the last three decades and then, finally, consider what lays ahead. 

This lecture is being given against the backdrop of an increase in public and private law 

applications. Such a rise, by definition, places pressure on all aspects of the family justice 

system. Consequently, many areas are struggling to manage the applications in a timely 

way, invariably to the detriment of the children who are the subject of them. Whilst, of 

course, recognising applications that involve allegations of domestic abuse and safeguarding 

issues must be in the court system, many of the private law cases don’t have these features. 

 
1 Sir Stephen Brown, Lady Butler-Sloss, Sir Mark Potter, Sir Nicholas Wall, Sir James Munby and Sir Andrew 
McFarlane  
2 Margaret Thatcher, John Major, Tony Blair, Gordon Brown, David Cameron, Theresa May and Boris Johnson 
3 Lords Mackay, Irvine, and Falconer, Jack Straw, Kenneth Clarke, Chris Grayling, Michael Gove, Elizabeth Truss, 
David Liddington, David Gauke and Robert Buckland 
4 Ian Robertson, Pat Munroe, Liz Goldthorpe, Caroline Little, Alistair MacDonald QC, Piers Pressdee QC, Martha 
Cover, Alan Bean, Nicola Jones King, Maud Davis, Martha Cover, Debbie Singleton, Noel Arnold, Deirdre 
Fottrell QC 
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The question is, should those cases be in the court system and, if not, why are they being 

dealt with this way? How else can they be considered, and how can that best be achieved? 

The historical context 

The CA 1989 defines parental responsibility at section 3 (1) as 

‘all the rights, duties, powers, responsibilities and authority which by law a parent of a child 

has in relation to the child and his property’  

People who are not parents may have parental responsibility in relation to a child, while not 

all parents will automatically have parental responsibility.  The birth mother will always have 

parental responsibility (subject to any other order, such as adoption or a parental order). If 

she is married or in a civil partnership, her spouse or civil partner will also have parental 

responsibility.5 In addition others who care for a child will have parental responsibility (such 

as a special guardian or a local authority with a care order).  The Guidance that 

accompanied the CA 1989, The Children Act 1989 Guidance and Regulations Volume 1 Court 

Orders, states parental responsibility can be held by the following: 

• The mother always has parental responsibility (unless she has subsequently lost it 
through adoption or through a parental order under the Human Fertilisation and 
Embryology Act (HFEA) 1990 (now HFEA 2008)).  

•     Child’s father if he was married to the child’s mother at the time of the child’s birth.  

• Mother’s spouse or civil partner subject to the conditions in section 42 of the 
Human Fertilisation and Embryology Act 2008 (HFEA 2008).  

•     Unmarried father may take steps to acquire parental responsibility. He will have 
parental responsibility automatically if he registered the birth with the mother on or 
after 1 December 2003. Alternatively, he may acquire parental responsibility by 
marrying the child’s mother; applying to the court for a parental responsibility order; 
making a parental responsibility agreement with the child’s mother; or being 
appointed guardian (see below).  

• Second female parent similar provisions apply to a second female parent (who 
meets the conditions in section 43 of the HFEA 2008).  

•  Step-parent may acquire parental responsibility for a child if he or she is married to, 
or the civil partner of, a person with parental responsibility for the child, either by 
agreement with the parent (and with any other person with parental responsibility), 
by court order, or through adoption.  
 

 
5 Children Act 1989, s 2 (1) 
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•     Special guardian has parental responsibility for the child. Subject to any other 
orders, a special guardianship order allows the special guardian to exercise parental 
responsibility to the exclusion of others with parental responsibility (except another 
special guardian), subject to certain statutory exceptions. 

•     A person named in a child arrangements order as a person with whom a child lives 
has parental responsibility (CA 1989 s 12 (2))

 
 

•  Guardian who is appointed for a child has parental responsibility (CA 1989 s 5)  

•     Local authority acquires parental responsibility for a child if a care order (or interim 
order) is in place (CA 1989 s 33 (3)(a)). It also acquires limited parental responsibility 
by virtue of an emergency protection order (in such cases, parental responsibility is 
limited to action reasonably required to safeguard or promote the welfare of the 
child). 

In addition, those in whose favour an adoption or parental order are made will acquire 
parental responsibility for the child who is the subject of that order.  

In its report ‘Family Law Review of Child Law, Guardianship and Custody’ published on 25 

July 1988 (Law Com 1988 No 172) the Law Commission in recommending the use of the 

term parental responsibility suggested that it would reflect the everyday reality of being a 

parent, and would emphasise the responsibilities of all those who were placed in that 

position. The CA 1989 provides that parental responsibility may not be surrendered (s 2 (9)) 

or transferred, but can be shared (s 2 (5)) or delegated and its exercise by any person is 

subject to any order of the court (s 2 (8)). 

Prior to 1925 the legal position where a child was legitimate, was that the father would hold 

sole parental authority over the child. It was only where the child was illegitimate that the 

child’s mother would have parental authority. There was no route for a sharing of parental 

authority, only one person could be the decision maker. 

The implementation of the Guardianship of Infants Act 1925 gave power to the courts to 

determine issues between parents which arose on divorce. Parental authority could be 

given to the mother of a legitimate child on divorce, although it still did not give automatic 

rights to them during the marriage. The parents of an illegitimate child had to wait 34 years 

for the Legitimacy Act 1959 to achieve similar access to a court with respect to their child. 

In 1969 in Hewer v Bryant [1970] 1 QB 357 the Court of Appeal considered the meaning of 

‘in the custody of a parent’, Sachs LJ said (at page 373) it 
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‘’…embraces a bundle of rights’, or to be more exact, a ‘bundle of powers’…These include 

power to control education, the choice of religion, and the administration of the infant’s 

property. They include entitlement to veto the issue of a passport and to withhold consent to 

marriage. They include, also, both the personal power physically to control the infant until 

the years of discretion and the right (originally only if some property was concerned) to 

apply to the courts to exercise the powers of the Crown as parens patriae.’ 

Later he observed ‘…the legal right of a parent to the custody of a child…is a dwindling right 

which the courts will hesitate to enforce against the wishes of the child, and the more so the 

older he is. It starts with the right of control and ends with little more than advice.’  

Perhaps this was the start of a change, recognising that the rights must be held for the 

benefit of the child, rather than that of the adult and the reality of how they can be 

exercised as the child gets older. 

It was nearly 50 years before any other significant reforms were implemented. The 

Guardianship Act 1973 brought about a change in the status of mothers towards their 

children.  

Section 1, entitled ‘Equality of Parental Rights’ provided that  

‘In relation to the custody or upbringing of a minor…a mother shall have the same rights and 

authority as the law allows to a father, and the rights and authority of mother and father 

shall be equal and be exercisable by either without the other’.  

It made provision for both parents to have rights and authority and to act on those rights, 

both collectively and autonomously. Where there was a dispute, this was a matter for the 

court to resolve. 

Prior to the CA 1989 great emphasis was placed on the rights and authority a parent had 

over the child. As some in this audience will recall, disputes often focussed on the rights of 

‘custody’ and ‘access’. Sir Andrew McFarlane subsequently observed in the Hershman and 

Levy Memorial Lecture 2014  

‘the words ‘custody’ and ‘access’ are devoid of emotional content; they speak in rigid 

physical terms and have little or nothing to do with the psychological and emotional 

relationship between the parent and a child.’   
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The labels become the focus between the parents, often with the consequence of the child’s 

welfare slipping out of their view.      

Gillick v West Norfolk and Wisbech Area Health Authority [1986] AC 112 concerned the issue 

of whether a child under the age of 16 years could consent to receiving contraceptive advice 

without the consent of her mother.  Having reviewed the authorities, Lord Fraser described 

the principle of law as follows  

‘that parental rights are derived from parental duty and exist only so long as they are 

needed for the protection of the person and the property of the child’. 

It is against this background, in the mid to late 1980s, the Law Commission began their root 

and branch review of the law relating to children.  

 

In 1986 the Law Commission published a number of consultation papers relating to many 

aspects of children law including guardianship, custody, wardship, care and supervision. The 

Law Commission’s 1986 Review of Custody6 led to the recommendation that: 

 

“7.15 Parenthood would become the primary legal concept in the allocation of 

responsibility for bringing up a child. Parents who are married to one another when 

or after the child is conceived should continue to have equal responsibilities. Others, 

including a father who is not married to the mother at or after the child’s conception, 

would only acquire such responsibility through guardianship or court order. 

7.16 Parenthood would entail a primary claim and a primary responsibility to bring 

up the child. It would not, however, entail parental “rights” as such. The House of 

Lords in Gillick has held that powers which parents have to control or make decisions 

for their children are simply to the necessary concomitant of their parental duties. 

This confirms our view that “to talk of parental ‘rights’ is not only inaccurate as a 

matter of juristic analysis but also a misleading use of ordinary language”. We 

suggest, therefore, that the expression should no longer be used in legislation.”7  

 

This change of emphasis was further highlighted by Brenda Hoggett QC (as she then was), one 

of the chief architects of the Bill, in an address at the time when the Bill was passing through 

Parliament. She said:  

 

“The Bill assumes that bringing up children is the responsibility of their parents and 

that the State’s principal role is to help rather than to interfere. To emphasize the 

 
6 Law Commission (1986) ‘Review of Child Law: Custody’ Working Paper No 96 
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practical reality that bringing up children is a serious responsibility, rather than a 

matter of legal rights, the conceptual building block used throughout the Bill is 

‘parental responsibility’. This covers the whole bundle of duties towards the child, 

with their concomitant powers and authority over him, together with some 

procedural rights to protection against interference, which is at present expressed in 

a variety of phrases throughout the statute book, such as ‘parental rights and duties’ 

or ‘powers and duties’ or ‘rights and authority’. It therefore represents the 

fundamental status of parents”8. (emphasis added) 

 

The Bill was passed, and the central significance of parental responsibility took its place.  

 

As set out s3 (1) CA 1989 defines parental responsibility as meaning “all the rights, duties, 

powers, responsibilities and authority which by law a parent of a child has in relation to the 

child and his property”. 

 

Development of Parental Responsibility 

 

The original drafting of the CA 1989 provided for parental responsibility automatically to be 

acquired by mothers and married fathers. Unmarried fathers could only acquire parental 

responsibility by agreement of the mother, or by order of the court. You will recall the early 

cases when fathers applied for parental responsibility orders and the emphasis placed on such 

orders by Ward LJ and others as being a question of status, which had importance for the 

child and the parent seeking it, providing the making of such an order met the child’s 

paramount welfare needs. 

 

The Human Fertilisation and Embryology Act 1990 (HFEA 1990) widened the scope further to 

those who could obtain parental responsibility in situations where an embryo, or egg or 

sperm, is placed in a woman (who did not produce the egg) the woman who carried the child 

is its legal mother (not the donor of the egg), and if she is married to a man then that man is 

to be recognized as the legal father (whether or not the child was conceived using his 

gametes). 9 

 

One of the earliest cases to consider parental responsibility was B v B [1992] 2 FLR 327 where 

a grandmother was the de facto primary carer of the child. The mother lived at home with 

the grandmother and child but had difficulties, which meant all accepted the grandmother 

was the most appropriate primary carer. The grandmother applied for a residence order, 

which would have had the consequence of her acquiring parental responsibility. She was 

 
8 B. Hoggett QC [1989] Fam. Law 217 
9 Human Fertilisation and Embryology Act 1990 ss27 and 28 
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particularly keen to share parental responsibility for practical considerations, such as liaising 

with the education authorities and for medical appointments. At first instance, applying the 

no order principle, the magistrates refused the application as there was no risk of the mother 

attempting to disrupt the living arrangements. On appeal, the benefit to the child in the 

grandmother having responsibility was recognised, enabling her to carry out those tasks. The 

court therefore made the residence order to the grandmother. This was one of the earliest 

examples of the court demonstrating the flexibility of the Act, although the living situation of 

the grandmother raising the child was described as ‘unusual’, which may raise an eyebrow 

with this audience.  

 

It was not until 2002 that the law recognised a same sex couple could share parental 

responsibility. Although there may have been situations where same sex couples could share 

parental responsibility with the making of a residence order before this date (by virtue of s 12 

(2) CA 1989) there are no such reported cases. The Adoption and Children Act 2002 (ACA 

2002), permitted a same sex couple to adopt a child and, therefore, via the adoption order 

acquire parental responsibility. The ACA 2002 also amended the CA 1989 to automatically 

grant parental responsibility to fathers registered on a child’s birth certificate, and to allow a 

step-parent to be granted parental responsibility by agreement of all those with parental 

responsibility, or by order of the court.  

 

In Re D (Contact and PR: Lesbian Mothers and Known Fathers) [2006] EWHC 2 (Fam) the court 

considered an appeal from a biological father who had donated sperm to a female couple for 

their conception of a child. One of the couple had parental responsibility as the biological 

mother of the child; the second as a result of a residence order. The father sought parental 

responsibility by order of the court. There was a factual dispute about the expectations 

between the parties of the involvement of the father in the child’s life, but it was accepted he 

had played an active role in her life (albeit he had caused some disruption). One of the 

mothers’ main grounds of contention was that the granting of parental responsibility to the 

father would result in their marginalisation. The court ultimately granted the order to the 

father, albeit with some restrictions on its use. The judge (Black J as she then was) observed: 

 

“… Perhaps most importantly of all, I am considerably influenced by the reality that 

Mr B is D's father. Whatever new designs human beings have for the structure of their 

families, that aspect of nature cannot be overcome. It is to be hoped that as society 

accepts alternative arrangements more readily, as it seems likely will happen over 

the next few years, the impulse to hide or to marginalise a child's father so as not to 

call attention to an anomalous family will decline, although accommodating the 

emotional consequences of untraditional fatherhood and motherhood and of the sort 
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of de facto, non−biological parenthood that is experienced by a step−parent or same 

sex partner will inevitably remain discomfiting”.  

 

The focus on the importance of parental responsibility was emphasised by the then President, 

Sir Mark Potter, in Re A (A Child: Joint Residence/Parental Responsibility) [2008] EWCA Civ 867 

where he stated (in the context of a making a shared residence order) 

 

“Finally, and of principal relevance to the case, it is also clear the making of a residence 

order is a legitimate means by which to confer parental responsibility on an individual 

who would otherwise not be able to apply for a free-standing parental responsibility 

order, as in the case of someone who is not the natural parent, but a step-parent (see 

Re H above) or same sex partner”. 

 

The enactment of the Human Fertilisation and Embryology Act 2008 (HFEA 2008) provided 

for the recognition of same-sex female couples as being the sole legal parents to the exclusion 

of all others, and consequently acquiring parental responsibility.10 

 

The boundaries of parenthood, and therefore the scope of parental responsibility, has clearly 

expanded over the years for the benefit of children.  

 

Re G (Shared Residence Order: Biological Non-Birth Mother) [2014] EWCA Civ 336 concerned 

an application for a residence order by the genetic mother (but not the legal mother by virtue 

of the HFEA 2008) of the child against the legal mother. The biological mother had donated 

eggs to the legal mother, who carried and gave birth to the twins subject to the application. 

The genetic mother had a separate child who was a biological full sibling of the twins. The two 

mothers had at one time been in an intimate relationship, and then a close platonic 

relationship. The genetic mother had taken on significant caring tasks for the twins prior to a 

breakdown in the relationship between the adults. The genetic mother thus applied for 

contact and a residence order, so as to share parental responsibility. Black LJ (as she then was) 

considered some of the statutory developments of the scope of parental responsibility. She 

said in terms that families are formed in different ways and the law must attempt to keep up 

and to respond to developments. On point to this discussion, Black LJ said:  

 

“33. If someone had asked in the early days of the Children Act 1989 how one came 

by parental responsibility, the answer would have concentrated principally upon the 

child’s biological mother (who always had parental responsibility automatically) and 

father (who acquired it through being married to the mother, making a parental 

responsibility agreement with her or obtaining a parental responsibility order from 

 
10 Human Fertilisation and Embryology Act 2008, ss 42 – 44; Children Act 1989 s 4ZA 
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the court).  

 

34. Over the years, there have come to be different ways of acquiring parental 

responsibility and the categories of those who can do so have broadened. For 

example, an unmarried father now acquires parental responsibility by the inclusion 

of his name on the child’s birth certificate, see section 4 Children Act as amended; a 

woman who is a parent by virtue of section 43 of the 2008 Act can acquire parental 

responsibility under section 4ZA Children Act; a step-parent or civil partner can 

acquire parental responsibility (as C has done here) under section 4A Children Act.  

 

35. The approach of the courts to parental responsibility has also evolved.”  

 

What these developments demonstrate is that the courts have wholeheartedly adopted and 

endorsed the shift of emphasis intended by the CA 1989 in overhauling the concept of 

parental rights, which were for the benefit of the parent, in favour of parental responsibility 

which is focused on the benefit to the child. The authorities demonstrate the courts can be 

flexible and are willing to grant parental responsibility where it would be in the children’s best 

interests to do so, in particular where there is a wider pool of people who are responsible for 

the child’s care, wellbeing and welfare.   

 

Wider Public Understanding 

 

As has been set out Parliament, the courts and practitioners have been able to adapt the 

concept and use of parental responsibility for the benefit of the child in a changing societal 

landscape.  

 

But the real question, I suggest, is whether the public at large understand the concept of 

parental responsibility and what it entails. 

 

As Ward LJ in Re S (Parental Responsibility) [1995] 2 FLR 648 observed:  

 

"Misunderstanding arises from a failure to appreciate that, in essence, the granting 

of a parental responsibility order is the granting of status. It is unfortunate that the 

notion of ‘parental responsibility’ has still to be defined by s 3 of the Children Act to 

mean ‘ . . . all the rights, duties, powers, responsibilities and authority which by law a 

parent... has in relation to the child and his property’, which gives outmoded pre-

eminence to the ‘rights’ which are conferred. That it is unfortunate is demonstrated 

by the very fact that, when pressed in this case to define the nature and effect of the 

order which was so vigorously opposed, counsel for the mother was driven to say that 
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her rooted objection was to the rights to which it would entitle the father and the 

power that it would give to him. That is a most unfortunate failure to appreciate the 

significant change that the Act has brought about where the emphasis is to move 

away from rights and to concentrate on responsibilities. She did not doubt that if by 

unhappy chance this child fell ill whilst she was abroad, his father, if then enjoying 

contact, would not deal responsibly with her welfare.  

 

It is wrong to place undue and therefore false emphasis on the rights and duties and 

the powers comprised in ‘parental responsibility’ and not to concentrate on the fact 

that what is at issue is conferring upon a committed father the status of parenthood 

for which nature has already ordained that he must bear responsibility”. 

 

Over 10 years later in Re D in 2006 Black J having quoted the definition in s.3 (1) CA 1989 

observed:  

 

“This is a wide definition and there is no doubt that parental responsibility can be an 

inaccessible concept at the best of times, not infrequently difficult for lawyers to 

grasp and often very challenging for those who are not lawyers.” 

 

Arguably, the definition and concept of parental responsibility remains inaccessible to those 

who are not familiar with the law, given that the definition in the CA 1989 specifically refers 

to the law, which is a reference to the common law.  

 

Whilst that gives it the benefit of flexibility for the courts to deal with societal changes it 

requires the person on the Clapham Omnibus traversing through many cases to determine 

what may, or may not, be included with the concept of parental responsibility.  

 

The limits or otherwise of parental responsibility has recently been under the intense scrutiny 

of the Supreme Court in Re D [2019] UKSC 42. Lady Black, once again, provides a historical 

summary of its development and considers, in particular, when the exercise of parental 

responsibility comes to an end in the context of that case, which involved decisions about 

physical liberty of a child age between 16 – 18 where he was determined to lack capacity to 

make those decisions. Re D considered the so called Gillick test and in what circumstances it 

applies. Lady Black made a distinction between the circumstances in that case and Gillick as 

being different in at least two important ways  

 

’69...First, it [Gillick] was not about restricting the physical liberty of the child, but 

concerned decision making in the sphere of medical treatment. Secondly, the question 

was whether the parent could lose his or her exclusive decision-making powers before 
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the child reached the age of 16, if the child was capable of making his or her own 

decision, not whether the parent was entitled to continue to make decisions after the 

child reached 16, if the child was not capable.’   

 

Lady Black also noted that Lord Fraser’s speech in Gillick is directed at diminishing control on 

the part of a parent as a child ages, rather than the opposite problem of the child who needs 

parental input for a longer than usual period (as was the situation in Re D).  

 

As can be seen, the limits of parental responsibility are dynamic and continue to evolve. 

 

Returning to what is happening on the ground the Court of Appeal has, on many occasions, 

been at pains to emphasise many private law cases should not be in court at all.  

 

In 2012 McFarlane LJ (as he then was) in Re W (Direct Contact) [2012] EWCA Civ 999 made 

the following trenchant observation:  

 

“The CA does not place the primary responsibility of bringing up children upon judges, 

magistrates, CAFCASS officers or courts; the responsibility is placed upon the child’s 

parents. In the previous sentence I have deliberately used the plural of parent as it is 

now very frequently the case that the law provides that parental responsibility for 

each child will be shared by both parents”. 

 

He went on to stress the primary emphasis contained in the CA 1989 on ‘responsibility’: 

 

“When there is a dispute as to the arrangements for a child’s care, much emphasis 

may be put by parents upon the one word “rights” within that all-encompassing 

definition. Such a narrow focus has no justification when one looks at the plain words 

of this clearly drafted and important section of the CA. The phrase under 

consideration is not “parental rights” but “parental responsibility”. … It must be the 

case that where two parents share parental responsibility, it will be the duty of one 

parent to ensure that the rights of the other parent are respected, and vice versa, for 

the benefit of the child”. 

 

It could be said the concluding remarks in the judgment should be read by all parents going 

through separation and before they embark on proceedings in court: 

 

75. In all aspects of life, whilst some duties and responsibilities may be a pleasure to 

discharge, others may well be unwelcome and a burden…Where parents separate the 

burden for each and every member of the family group can be, and probably will be, 
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heavy…Where all contact between a parent and a child is prevented, the burden on 

that parent will be of the highest order. Equally, for the parent who has the primary 

care of a child, to send that child off to spend time with the other parent may, in some 

cases, be itself a significant burden; it may, to use modern parlance, be “a very big 

ask”. Where, however, it is plainly in the best interests of a child to spend time with 

the other parent then, tough or not, part of the responsibility of the parent with care 

must be the duty and responsibility to deliver what the child needs, hard though that 

may be.  

 

76. Where parental responsibility is shared by a child’s parents, the statute is plain 

(CA 1989, s 3) that each of those parents, and both of them, share ‘duties’ and 

‘responsibilities’ in relation to the child, as well as ‘rights ... powers ... and authority’. 

Where all are agreed, as in the present case, that it is in the best interests of a child 

to have a meaningful relationship with both parents, the courts are entitled to look 

to each parent to use their best endeavours to deliver what their child needs, hard or 

burdensome or downright tough that may be. The statute places the primary 

responsibility for delivering a good outcome for a child upon each of his or her 

parents, rather than upon the courts or some other agency.  

… 

80. Whether or not a parent has parental responsibility is not simply a matter that 

achieves the ticking of a box on a form. It is a significant matter of status as between 

parent and child and, just as important, as between each of the parents. By stressing 

the ‘responsibility’ which is so clearly given prominence in CA 1989, s 3 and the likely 

circumstance that that responsibility is shared with the other parent, it is to be hoped 

that some parents may be encouraged more readily to engage with the difficulties 

that undoubtedly arise when contemplating post-separation contact than may have 

hitherto been the case. 

 

These sentiments were echoed in his Hershman Levy Memorial Lecture in 2014. 

  

Black LJ and Sir James Munby took up the mantle again in Re H-B (Contact) [2015] EWCA Civ 

389. That was a case of alleged parental alienation. After trying in vain to restart contact 

between a child and the father, the court ultimately determined that it was not possible. The 

father appealed to the Court of Appeal. Black LJ made the following observations:  

 

“The fact that the courts cannot solve the problems presented by a case such as this 

one does not mean that they are insoluble. The solution so often lies in the hands of 

the parents. In this particular case, whatever the rights and wrongs in the past, the 

parent who is likely now to be able to influence things for the better is the mother. 
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The girls have a close relationship with her and, if she changes her tune, there is a 

very good chance that they will listen. She owes it to them to try. She also owes it to 

herself to try because if she does not help the girls to gain a more accurate picture of 

their father and to make contact with him and his family again, it may have 

consequences for their relationship with her sooner or later”.  

 

Having considered what McFarlane LJ said in Re W Sir James Munby added:  

 

“72. However, and I wish to emphasise this, parental responsibility is more, much 

more, than a mere lawyer’s concept or a principle of law. It is a fundamentally 

important reflection of the realities of the human condition, of the very essence of 

the relationship of parent and child. Parental responsibility exists outside and anterior 

to the law. Parental responsibility involves duties owed by the parent not just to the 

court. First and foremost, and even more importantly, parental responsibility involves 

duties owed by each parent to the child.  

 

74. Nor, I should add, is it acceptable for a parent to shirk their responsibility by 

sheltering behind the assertion that the child will not do, or even that the child is 

adamantly opposed to doing, something – and this, I emphasise, is so whatever the 

age of the child”.  

 

This highlighted what you all know, and research has demonstrated, that arrangements are 

more likely to succeed, and be more sustainable, where there is a degree of consensus 

between those who hold parental responsibility.  

 

You may, understandably, be thinking that it is all well and good the courts making the 

observations it has, but the litigants in person who come before the court are unlikely to read 

the law reports. That is probably right.  

 

So, the real question is how do the messages from the cases and the research reach those 

who need to hear it?  

 

First, it is necessary to consider the more recent context. 

 

Two significant developments in 2014 had the intention of re-emphasising the need for 

parents to understand that their responsibilities were joint, should be exercised together and 

to make the family courts more accessible to litigants who did not have the benefit of lawyers.  
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The first was the Children and Families Act 2014 (CFA 2014) which hoped to resign to history 

the concept of two tiers of parents, those with ‘residence’ and those with ‘contact’. The CFA 

2014 replaced that scheme with what was considered to be a simple neutral concept of ‘child 

arrangements’. The concept of this was founded in the recommendations of the Family Justice 

Review in 2011. In his 2014 speech Sir Andrew McFarlane described it as ‘so much more’ than 

a mere altering of labels; its aim was to return to the original intentions of the CA 1989. It 

would allow no attribution to enhanced or diminished status.  

 

Five years on, have those intentions been achieved? Some commentators have expressed 

scepticism. So often instead of now arguing over ‘residence’ and ‘contact’, parties are arguing 

over ‘live with’ and ‘spend time with’ orders. This may still change, however, with better 

public education.  

 

The second development was the establishment of Private Law Working Group (PLWG) in 

2013. This led to what we now know as the Child Arrangements Programme (CAP), introduced 

in 2014 (Family Procedure Rules 2010 Practice Direction 12B). The Working Group reported 

in 2013 that the CAP sought to (amongst other things): 

 

(a) Place greater emphasis on mediation and out-of-court dispute resolution 

services for resolving low risk disputes concerning children;  

(b) Identify key resources for litigants to access such services;  

(c) Reinforce the imperative for most applicants to attend a MIAM (Mediation 

Information and Assessment Meeting); and 

(d) Meet the needs of a system populated by a high number of Litigants in Person.  

 

The 2013 PLWG report made detailed recommendations to assist in public legal education, 

and encouragement of out of court dispute resolution. This included setting up an official, 

authoritative, government hub to offer co-ordination and steer to parties to dispute 

resolutions which could appropriately meet their needs, away from the courts.  

 

This recommendation echoed that made in the 2011 Family Justice Review which stated 

‘Turning to the process for separation, parents should have ready access to a wide range of 

information and direction to any further support they might need. Government should 

establish an online information hub and helpline to give information and support for couples 

to help them resolve issues following divorce or separation outside court. The information 

hub and helpline should bring together and expand other government websites directed to 

separating parents. The importance of shared parental responsibility should be emphasised’.11 

 
11 Family Justice Review: Final Report Executive Summary and Recommendations (paragraph 114) November 
2011 
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So, have those aims been achieved?  

 

The recent increase in private law applications meant the President, Sir Andrew McFarlane, 

considered it necessary to reconvene the PLWG in 2019. The headline figures include 

 

• Since 2014 there has been a 29% increase in the number of private law 

applications to the court; and 

• Since 2014, there has been a 12% increase in section 7 reports, and a 46% increase 

in rule 16.4 Guardians appointed.12 

 

These rises have, in turn, put further pressure on the family justice system. They coincide with 

the reduction in availability of legal aid to parties in private law proceedings. This is supported 

by the reduction in the number of public funding certificates in private law which were closed; 

in 2012-13 this was around 45,000; in 2017-18 the figure was around 10,300 (a reduction of 

approximately 77%). 

 

Of course, correlation does not necessarily mean causation. Those who practice and sit in this 

field have undoubtedly seen a rise in litigants in person, longer times for each hearing, and a 

greater reliance on Cafcass’s resources to fill the gap that legal representatives would have 

filled. A clear difficulty with so many parents being unrepresented is that they may not 

understand the extent of their decision-making responsibilities, or fully embrace the 

alternatives resources that are available to assist them. Many do not recognise the 

advantages inherent in out of court resolution; the stress, anxiety and tension caused by court 

proceedings; and the length of time court proceedings can take. Also, sometimes the disputes 

cannot be resolved by the court at all.  

 

The PLWG produced their interim report in June 2019.  

 

The statistics within that report show the number of publicly funded MIAMS dropped by 66% 

between 2012/13 to 2017/18. The 2019 PLWG describe that:  

 

“The incoherence of support services is well-documented; it is the experience of the 

group, backed by research that families lack an obvious, visible and authoritative 

place to find information and support relating to family relationship problems, and 

the majority of the information available is generic. Support is difficult to navigate 

 
12 Private Law Working Group Interim Report; June 2019 
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with new clear entry points which can provide holistic assessments of need and 

appropriate referrals”.13  

 

When reviewing the progress in the last five years, the 2019 PLWG concluded: 

 

“We are concerned that these clear messages from the 2013 Report have not yet 

converted into results. We spoke then of there being little co-ordination of dispute 

resolution services; there remains little if any co-ordination of dispute resolution 

services, and we are convinced that the public would surely be better served by more 

‘joined-up’ collaboration between services providers to offer effective dispute 

resolution”.14 

 

In a speech earlier this year to Resolution, Sir Andrew McFarlane drew on research by Cafcass 

which showed that there are around 8 million families with dependent children; around 

130,000 of these couples separate each year, of which 50,000 end up in private law 

proceedings15. This suggests a rate of around 38% of separating couples going to court to 

resolve their disputes. With foresight of the difficulties caused by court proceedings and a 

better understanding of what they can do, perhaps many would not come to court at all.  

 

Anthony Douglas, former Chief Executive of Cafcass observed in an article in Family Law in 

2019:  

 

“Cafcass's own research and analysis suggests that at least a quarter of applications feature 

no child protection or welfare concerns. Quite simply, these families should not be in court. 

The court process risks escalating conflict to a point where it becomes harmful. While one role 

of the court is to arbitrate where parents are not able to reach agreement, we need to guard 

against the court becoming the 'third parent', thereby interfering with the proper discharge of 

parental responsibility”.16 

 

Put into context – Cafcass received 43,875 private law applications between April 2018 and 

March 2019, one quarter is just under 11,000 applications. 

 

 
13 PLWG Interim Report June 2019 paragraph 24 
14 As above paragraph 41 
15 Sir Andrew McFarlane P. (2019) ‘Living in Interesting Times’; Speech to Resolution Conference 

(https://www.judiciary.uk/wp-content/uploads/2019/04/Resolution-Key-Note-2019-final.docx-8-APRIL-

2019.pdf)  
16 A. Douglas CBE (2019) ‘The Child Arrangements Programme’ [2019] Fam. Law 45 

https://www.judiciary.uk/wp-content/uploads/2019/04/Resolution-Key-Note-2019-final.docx-8-APRIL-2019.pdf
https://www.judiciary.uk/wp-content/uploads/2019/04/Resolution-Key-Note-2019-final.docx-8-APRIL-2019.pdf
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So, is there an answer? How can those working within this system improve public legal 

education, and encourage parents to exercise their parental responsibility to make decision 

in their children’s best interest?  

 

The 2019 PLWG made detailed recommendations. Many of them will require additional public 

funding, but with cooperation from central government they could make a significant 

difference.  

 

The recommendations largely focus upon the need for parents to pursue out of court dispute 

resolution. The group recommend the creation of local alliances of services called ‘Supporting 

Separating Families Alliance’ (SSFA). The objectives of those alliances would be to provide 

early, tailored, information to help families experiencing conflict to better understand the 

impact on children, strengthen their co-parenting skills and facilitate access to therapeutic 

services. The group rely upon evidence which demonstrates that the current Separated 

Parenting Information Programme (SPIP), a modest programme, has had beneficial impact. In 

a survey of 18,000 parents who participated in the SPIP17  

• 89% said they had learnt things which they could use to make things better for their 

children;  

• 89% has said that the course had helped understand the impact of separation on 

children; and  

• 90% said that they had improved understanding of the effect of parental conflict on 

the children.  

 

If these statistics are reliable from the modest SPIP, it suggests there is great benefit to be 

achieved from a more comprehensive programme being in place prior to any court 

application.  

 

In its recent report the PLWG recognised the failure of the current MIAM. It recommended 

that judges and professional participants should re-appraise the value of MIAM. Used and 

encouraged properly, rather than being a ‘tick box’ prior to issuing an application, an 

appointment with a trained professional to discuss the various options for out of court dispute 

resolution could be extremely effective. Particularly if funding is made available to 

accommodate those options: the savings in the cost of court time by the comparatively 

modest cost of mediation, conciliation or simply early advice could readily be demonstrated, 

as well as the long term benefits of children growing up in a more conciliatory environment 

following their parent’s separation.  

 

 
17 PLWG Interim Report June 2019 paragraph 96 
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A further proposal in the 2019 PLWG is a ‘track’ system, with cases being triaged to a track 

when the application is first received. The first track will be for simple cases where there are 

no safeguarding issues - those which may resonate with Anthony Douglas’s remarks that they 

quite simply should not be in court. On that track, they would be accelerated to an ‘early 

resolution appointment’, which could be used as judicial conciliation and would be resolved 

within 8-10 weeks from the application. This could be revolutionary in reducing the work for 

the court, and to encourage parties to reach an amicable solution. 

 

The PLWG programme for reform is innovative as it is ambitious. It will require creative and 

coordinated policies, investment and ongoing monitoring through research to ensure 

initiatives are working in the way that is intended. These changes have the potential to 

achieve the aim of helping parents, often at a time of intense personal crisis following the 

breakdown of a relationship, to take responsibility, and to exercise that responsibility in the 

interests of their children. Many of these children will in turn become parents themselves and 

will largely model what they do on what experiences they have had. So there is both a short 

term and a long term benefit. 

 

What next? 

 

Anyone who has seen the recent Ken Loach film ‘Sorry we missed you’ will see how quickly 

family relationships can be impacted by the pressures of day to day life, and rapidly spiral out 

of control. 

 

Research has repeatedly demonstrated what can be achieved when parents work 

cooperatively to resolve any dispute about their child, as the majority still do. With the 

increasing use of and availability of the internet, even compared to five years ago, it is now 

an integral part of day to day life for the majority of parents. With that increased use there is 

a real opportunity, once again, for parents, and/or those with parental responsibility, to 

understand their own part in exercising that responsibility is to seek to resolve issues between 

them about the care of and decisions relating to their child. It is, as has been said, their 

responsibility to do so. As Sir Andrew McFarlane said in 2014 about the changes then 

proposed 

 

‘These changes should, and in my view must, mark the end of what I might call the ‘Catherine 

Tate approach to post-separation parenting’, where the parent who holds all the trump cards, 

because the child is currently living with them, simply shrugs her shoulders and says to the 

other parent, who merely wants to see his child, ‘Am I bothered?’. The system, the law, now 

requires them to be bothered. They have a responsibility to be bothered and if they persist in 
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abdicating from that responsibility they can expect all those they encounter in and around the 

court system to bring them up short.’  

 

That was five years ago; it still rings true now and there is now another opportunity to do all 

we can to ensure that many of those who now seek recourse to the courts will in future have 

no need to do so as, as they have been, with effective access to support, able to resolve issues 

between them, as it is their responsibility to do so. It requires a change in culture on the 

ground, so that in the right cases, those with parental responsibility who need help to resolve 

their differences about decisions regarding their child will readily be able to find it and access 

it before needing to resort to the courts.  

 

Ian Robertson, one of the ALC founding members, recently described the threefold aims of 

ALC when it was established.  

 

The first was educational to enhance the knowledge of child care practitioners and improve 

the quality of representation of all parties in proceedings. The view at the time was that 

parents were often poorly represented and there was a wish to tackle this through education 

culminating in the ALC annual conference.  

 

The second was political to act as a quasi trade union for the members to advance their views 

on issues such as remuneration.  

 

The third role was as influencers. The ALC wanted to ensure that practitioners voices were 

heard by law makers, by judges and civil servants so that they could assist in developing law, 

practice and procedure that met the needs of all involved in children cases. You may think 

this is now the time for that third aim to come to the fore.   

 

I know those in this audience, with their wealth of experience and expertise, will want to play 

their part to secure cross government support to try and make sure those cases that don’t 

need to be in the court system are not, and those that do get there are diverted out to the 

range of often far more appropriate services that exist. It is, I suggest, an achievable aim and 

long overdue reform.  

 

Reflecting back to the philosophy that underpinned the Children Act 1989, the principal aim 

as Lady Hale said at the time, was to ‘help rather than interfere’, that sentiment chimes with 

much of what the ALC is all about. That is what the focus should be now; and we should 

together all play our part in making sure that happens. 

 


