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Name: Association of Lawyers for Children 

 

Details: The Association of Lawyers for Children (hereafter ‘ALC”) is a national association 

of lawyers working in the field of children law. It has over 1200 members, mainly solicitors 

and family law barristers who represent children, parents and other adult parties, or local 

authorities. Other legal practitioners and academics are also members. Its Executive 

Committee members are drawn from a wide range of experienced practitioners practising in 

different areas of the country. Several leading members are specialists with over 20 years 

experience in children law, including local government legal services. Many have written 

books and articles and lectured about aspects of children’s law, and several hold judicial 

office. The ALC exists to promote access to justice for children and young people within the 

legal system in England and Wales in the following ways: 

 

(i) lobbying in favour of establishing properly funded legal mechanisms to enable all 

children and young people to have access to justice; 

 

(ii) lobbying against the diminution of such mechanisms; 

 

(iii) providing high quality legal training, focusing on the needs of lawyers and non-

lawyers concerned with cases relating to the rights, welfare, health and development 

of children; 

 

(iv) providing a forum for the exchange of information and views involving the 

development of the law in relation to children and young people; 

 

(v) being a reference point for members of the profession, Governmental 

organisations and pressure groups interested in children law and practice. 

 

The ALC is automatically a stakeholder in respect of all government consultations pertaining 

to law and practice in the field of children law.   
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1. The Association welcomes this opportunity to respond to the consultation, which is so 
much at the core of its aims; it goes to the heart of its key aims and objectives.  It has 
long been a concern of the Association that there has been a marked disparity in the 
approach taken to children and young people within different applications within the 
Family Justice System, and between different courts.  We welcome this change in 
the rules which will address that and stress that the child is the centre of what the 
Family Justice System is about and that the founding principle of the Children Act 
1989, that the welfare of the child is paramount, in all we do, extends not just to the 
courts approach to decision making but also the process of evidence gathering and 
participation.  The young people that our members represent have often raised 
concerns about their feelings of not being heard within the system and of the process 
being at arms length from them but making decisions that fundamentally effect their 
day to day lives.  Participation for young people varies enormously, some wish to be 
a full and active participant in their own proceedings, attending court, giving evidence 
and filing statements, others wish to see the place where decisions are made and 
who is going to make them, others just want to be fully informed and consulted. All 
those opportunities must be available in every case.  
 

2. The disparity between the experiences of children within private law and public law 
proceedings is huge.  In public law, with the model of tandem representation, the 
welfare considerations are the focus of the guardians enquires and analysis report, 
and the communication of the child’s views the focus of the child’s solicitor.  Children 
in private law proceedings have no such equivalent, and the scant time allowed to 
the preparation of section 7 reports will often allow for only one meeting of the child 
and a Cafcass officer or in many cases not even that, if matters resolve after a 
Safeguarding letter only or without the filing of a Section 7 report. Many of these 
children and young people are largely excluded, from participation in the proceedings 
that so clearly involve them, and their parents may often not be the ideal people to be 
informing a court about what the children actually want.  The Association is pleased 
that this proposed rule change will require the court to focus on this issue at an early 
stage and to then keep under review the question of participation as the case 
progresses.  It is the view of the Association that children should, as a matter of 
course be joined as parties to contested private law proceedings that progress to the 
need for a Section 7 report and are contested, or where enforcement of child 
arrangement orders is being considered, as these cases are those were participation 
by the child or young person concerned is so key. 
 

3. In supporting these proposed rule changes the Association would want to ensure that 
in looking at the factors set out, engagement in proceedings as a child party and 
engagement as a witness, are not conflated.  A child or young person who is a party, 
should be actively involved as a matter of course, not exception (subject to the courts 
power to regulate presence in the courtroom).  The Association wants to see a move 
to it being a matter of routine for those young people who want to, to feel able and 
welcome to be present in court. 
 
 

4. In response to the consultation questions we reply as follows: 
 

 
1. There is a need to reflect Article 12 UNCRC and the right of a child to express a 
view if he or she wishes and is old enough (and see ZH (Tanzania) v SSHD [2011] 
UKSC 4). The Committee recollects there is provision in children proceedings for the 
court to consider the attendance of the child under rule 12.14 FPR 2010.  

a) Does rule 3A.1 identify with sufficient clarity and robustness, the circumstances 
when the court should be considering ensuring that children are able to participate 
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appropriately in the proceedings in the light of Article 12 UNCRC? 

Yes, subject to comments that follow. 

(b) Draft rule 3A.1 refers to ‘where proceedings involve a child’. Is the use of the 
word involve sufficiently clear about which children are covered by the rule? 

The proposed new Part 3A will apply to all family proceedings and should be 
engaged when any decision is being taken in which the outcome will have a direct 
impact on a child or young person’s life.  The word “involve” is sufficient as long as it 
is given as broad an interpretation as possible, which we hope is the intention of the 
rule, any attempt to narrowly define or limit the application of the new rule would 
fundamentally flaw the overall aim of increased access to justice and participation in 
proceedings by children and young people and other vulnerable parties and 
witnesses. 

(c) Draft rule 3A.2 (1) provides that the court must consider whether a child should 
participate in the proceedings by reason of meeting one of the conditions in 
paragraph (2). Do you consider that these conditions are appropriate? If not please 
give reasons. 

We very much welcome the placing of a positive duty on the court to consider a child 
or young person’s participation in proceedings.  Our only concern is how is the court 
to have an understanding of the child or young person’s views, how is that to be 
gathered and by whom, in proceedings where the child is unrepresented?  At first 
appointment hearings in private law matters Cafcass will not have met with the child. 
For the rule to be truly effective a mechanism needs to be established to enable 
participation.  The initiative at the Central Family Court for the attendance of older 
children and young people at such hearings would seem to us the obvious way of 
achieving the aim of the new rule and we would invite consideration of extending that 
scheme.    

We further note there is an overlap between 3A.1(1)(a) and 3A.2(2). What is 
described here at 3A.2(2) are the conditions applicable to whether a child should 
participate. Conditions (a) and (b) are obvious. Condition (c) overlaps with 3A.1(1)(a) 
but is expressed differently. We don’t need the extra layer of confusion about when 
is a child ‘involved’. The simple answer is to amend 3A.1(1)(a) to say “a child who is 
a party to the proceedings, the subject of the proceedings but not a party to them, or 
otherwise affected by matters in the proceedings”. If that is used instead of the 
current wording of 3A.1(1)(a) then the question above about “Is the use of the word 
involve sufficiently clear about which children are covered by the rule?” goes away.’ 

 
2. The overriding objective of the Family Procedure Rules. The overriding objective 
of the rules is to enable the court to deal with cases justly having regard to any 
welfare issues involved. Dealing with a case justly includes so far as practicable -  

a. Ensuring that it is dealt with expeditiously and fairly; 
b. Dealing with the case in ways which are proportionate to the nature 

importance and complexity of the issues; 
c. Ensuring that the parties are on an equal footing; 
d. Saving expense; and 
e. Allotting to it an appropriate share of the court's resources, while taking into 

account the need to allot resources to other cases. 
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The Committee recognises that, as currently drafted, the overarching objective (rule 
1.1) does not refer to children.  Some committee members have raised concerns that 
this is an omission and would like to see the overriding objective updated to reflect 
the need to consider children within proceedings. 

(a) Should the overriding objective be amended so as to emphasise consideration by 
the court of participation by children in proceedings? 

The primary legislative duty imposed by the Children Act 1989, enshrined in the 
“ welfare principle” and the Welfare Checklist place the child and their wishes and 
feeling at the core of decision making.  We see these new rules as a refocusing and 
emphasis to those key principles, which have always been there but have got lost 
along the way.  The ‘need to consider children within proceedings’ will now be 
covered by this new Part 3A. If the family court has a case to which Part 3A applies 
(i.e. a case which ‘involves’ a child) then it will have to ‘consider children within 
proceedings’. That is the whole point of this Rule amendment. Therefore while we 
would not object to a change in the Over-arching Objectives, we feel the Children Act 
is clear and imply needs to be applied fully, we hope that these rule changes will be 
a path for doing so. 

(b) Is the overriding objective sufficiently dealt with in the draft rule, as it appears at 
sub paragraph (3) in each of 3A.3, 3A.4 and 3A.5 taking account of the court’s duty 
under rule 1.2 to give effect to the objective whenever it exercises any power given 
to it by the rules or interprets any rule? 

We don’t think anything is gained by the words “or by making... meeting the OO” at 
sub paragraph (3) in each of these provisions. The OO is there, everyone knows it, 
the court knows that it must consider those factors in every decision it makes. We 
don’t see that it needs repetition 3 times within this one small Part of the FPR. 

 

 
3. Eligibility. The Committee has considered how best to establish when this rule 
applies. In particular the current rule sets out that the court has discretion to make 
directions where a vulnerable witness/party’s participation in proceedings is ‘likely to 
be diminished’. The Committee has considered further criteria but, on balance, felt 
that a more high level description was required to make sure that the court has 
control and can make decisions on eligibility without being restricted by any specific 
criteria. The committee would welcome your comments, in particular how we can 
make sure the measures are not used unnecessarily tying up resources and causing 
delay.  
 
We welcome the open approach proposed by the Committee, a restrictive approach 
would, we consider be counter productive.  Courts are used to recording the reasons 
for their directions, whether it be for the instruction of an expert, or  joining a party or 
any number of case management decisions taken, we are confident that proper 
consideration will similarly  be applied to the application of this rule.  No one in the 
Family Justice System is blind to the resource implications of any decision, indeed 
those in front line practise are only too aware, therefore a broad rule applied on a 
case by case basis, ensures flexibility to achieve the aim, but is not in our view likely 
to open a flood gate. 
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We believe there should be a positive duty on practitioners to bring to the Court’s 
notice that it may need to consider these Rules in a particular case, whether in 
relation to a child or young person, party or witness. 

(a) Do you agree with the use of the phrase “is likely to be diminished” to define the 
persons other than children to whom the rules apply and who may be eligible for 
assistance (see the following rules 3A.1 (1) (b) and (c), 3A.4 (1), 3A.5 (1), 3A. 9 (1) 
(a) and (b)? 

We agree, as it is an open phrase that allows for the infinite verity of physical, 
cognitive, mental, cultural or other considerations that may impact on an individual’s 
ability to engage fully and fairly in proceedings. It is particularly important that it 
allows consideration of the impact of cohesive control and fear, in cases of domestic 
abuse or family intimidation, which may effect a witness who in all other respects 
would be thought to be perfectly capable of participation.  The key is to ensure that 
all the evidence needed to determine the matter justly is before the court, and that 
parties and witnesses are treated fairly with equality of arms. 

(b) Do you think that the proposed rule, which is intentionally drafted at a high level, 
provides sufficient clarity for judges, practitioners, parties and court staff to be clear 
about the specific circumstances in which it should be applied? 

Yes. 

 

4.In addition to eligibility the special measures in 3A.7 (1) must be used appropriately 
in order to make sure the court complies with the overriding objective and makes 
best use of available resources. For example the current provision of intermediaries 
at court in family proceedings is at the discretion of the judiciary and requires 
agreement from HMCTS before funding is provided. Consequently, new rules need 
to reflect this arrangement and support the most appropriate use of such a provision. 
The current draft at 3A.5 states that the court must consider whether the quality of 
evidence given by a party or witness is likely to be diminished and, if so whether it is 
necessary to make one or more of the directions in order to assist the party or 
witness give evidence. Rule 3A.6 sets out a list of factors which the court must have 
regard to. Rules 3A.6(j), 3A.7(4) and 3A.11(2) deal with the availability of measures. 
Current draft rule 3A.4 makes similar provision about a party’s participation in 
proceedings. We would welcome views on whether additional safeguards are 
required to make sure that the measures are used appropriately and in accordance 
with available resources. For example;  

(a) Should certain measures in 3A.7 (1) be subject to an enhanced level of 
agreement from a senior judge? 

(b) In particular, should there be a further test before a party or vulnerable witness is 
eligible for assistance from intermediaries? 

(c) Should some measures be subject to availability, or should there be express 
provision for discussion between the judge and HMCTS staff on the availability of a 
measure before a direction is made? 

No. The additional safeguards suggested are about preserving resources. If judges 
are trained properly and we, as society, are to have faith in the judiciary to carry out 
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their functions properly, then we don’t need additional safeguards. If the need for 
safeguards was to protect the participant in proceedings we may take a different 
view but what is mentioned here is about saving costs.  We don’t see that the 
involvement of a higher level of judge is appropriate or necessary as there is no 
justification for treating this case management decision differently to others, many of 
which have resource implications.  Also it will serve to build in delay. What is needed 
is for every family court in the country to produce a page on their website, which 
details the measures available and how to make it happen e.g. how to arrange the 
live link, how to arrange an intermediary. Once the judge makes the direction, it is 
inevitably in the hands of the parties’ lawyers (and often in private family law 
proceedings, where there are less lawyers – the lay parties) to make the practical 
arrangements. Better information is needed and should be made public. What is 
happening now is that each solicitor who needs a live link in their case is reinventing 
the wheel by asking the same questions and learning the process. What would assist 
is an  easy guide available on a website. 

 

5. Factors the court is to have regard to: The Committee noted that reference to a 
party or witness’s employment is not contained in the list of factors the court is to 
have regard to in draft rule 3A.6(G). Would a party or witnesses employment status 
be relevant to the consideration? If so, should a reference to employment be 
included in the list of factors?  
 
We don’t see this as providing essential additional information, and though we can 
anticipate that is the sort of question that would routinely be asked to inform the 
decision making process, it is one of many, and again don’t see any benefit in being 
prescriptive.  

 

 
6. Do you have any other comments on the draft rule? 
 

1. There is mention about giving reasons in the order if the judge decides not to 
make a direction under 3A.3(2) i.e. judge decides that a case management 
direction is not required to help the child participate. We cannot see a specific 
provision for reasons to be given if the judge decides that the child should not 
participate at all. That decision (consider whether a child should participate) is 
at 3A.2(1). It is in that section that there should be a rule about recording the 
decision and giving reasons for it.  We would expect as a matter of routine that 
a decision either way is recorded. 
 

2. 3A.2(3) says the court must consider any views expressed by the child about 
participating. This begs the question: what if the child has not expressed any 
views? Does that mean that the court has discharged its obligation to consider 
views because none where expressed? If the child meets the conditions so the 
court has a positive responsibility to consider whether the child should 
participate, then who is going to bring to the court’s attention the child’s views 
about participation? In public law proceedings, a children’s guardian, the 
child’s solicitor or the social worker can be charged with actively seeking out 
the views of the child (whether subject to the proceedings or not and effected 
in some other way by the proceedings). In private children law proceedings the 
draft rules say this matter needs to be considered no later than the FHDRA 
(which is the first hearing). As indicated the court cannot reply on what the 
parents’ say as often this will be completely different things, with each having 
their own take on the child’s competence and understanding.  We know that 
the child or young people themselves are highly likely, particularly in very 
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conflictual situations,  been unable to express a view to either parent for fear of 
upsetting one or the other and are thus likely to have a wholly different third 
view.  As indicated above Cafcass only do a schedule 2 safeguarding letter 
and won’t speak to the child before the FHDRA as the safeguarding queries 
are done by making telephone calls with the parties. So then the next chance 
will be if and only if, the court directs a s.7 report. By that stage the 
proceedings could be well developed and what of the case where the court 
never makes a s.7 direction? So who is going to get the views of the child and 
present them to the court so the court can take them into account when 
deciding whether the child should participate. 
 

3. As at [2] the same questions arise re: 3A.3(4) about how the court must 
consider any views expressed by the child about how the child wants to 
participate or give evidence. 
 

4. The measures at 3A.7 all refer to party, witness, or party or witness.  These 
measures are applicable to the child too.  It should be drafted to cover all. 
 

5. Whilst we understand this may not be fully within the remit of this draft Rule 
change, we do remain concerned that no mechanism has been found to allow 
for representation for the purposes of cross-examination in cases of domestic 
abuse, whether they be hearings under the Family Law Act or Children Act.  It 
is accepted in the Criminal court system that it is inappropriate for a victim to 
be cross examined by an alleged perpetrator, we need the same principle to 
be achieved in the Family Justice System.  No amount of special measures or 
assistance from the court can make up for the enormous difficulty faced by a 
party/witness in this situation. There are many situations where no legal aid is 
available post LASPO, the most common being the abuse is historic and 
outside the evidence time limits for legal aid.  A much needed measure, in our 
view is the ability for the court to appoint an advocate in that situation, just as it 
does in Criminal matters. 
  

6. At 3A.11(3) there is a mistake on the last line. We think it is meant to say “falls 
within 3A.2(2), (a), (b), or (c).” 

 
 


