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The Association of Lawyers for Children (hereafter “ALC”) is a national 

association of lawyers working in the field of children law. It has close to 1,000 

members, mainly solicitors and family law barristers who represent children, parents 

and other adult parties, or local authorities. Other legal practitioners and academics 

are also members. Its Executive Committee members are drawn from a wide range 

of experienced practitioners from both sides of the legal profession practising in 

different areas of the country. Several leading members are specialists with over 20 

years’ experience in children law, including local government legal services. Many 

have written books and articles and lectured about aspects of children law and hold 

judicial office. The ALC exists to promote access to and equality of justice for 

children and young people within the legal system in England and Wales in the 

following ways:  

 

i. lobbying in favour of establishing properly funded legal mechanisms to 

enable all children and young people to have access to justice;  

ii. lobbying against the diminution of such mechanisms;  

iii. campaigning and advocating on against any form of discrimination which 

may affect children within the family justice system 

iv. providing high quality legal training, focusing on the needs of lawyers and 

non-lawyers concerned with cases relating to the rights, welfare, health and 

development of children;  

v. providing a forum for the exchange of information and views on the 

development of the law in relation to children and young people;  

vi. being a reference point for members of the profession, governmental 

organisations and pressure groups interested in children law and practice; 

and  

vii. funding or co-funding research where we perceive gaps in knowledge or 

evidence relating to changes in policy and practice in children proceedings.  

 

The ALC is a stakeholder in respect of all government consultations pertaining to law 

and practice in the field of children law and welcomes this opportunity to provide its 

views in respect of this consultation.  

  



3 
 

Introduction  

 

It is noted that the working group has welcomed comments on the entire interim 

report, but specifically those on the recommendations made. Comments here refer to 

the are focused on those parts of the report, and the specific recommendations 

within the report upon which the ALC has particular expertise.   

The ALC shares the concern of the President in respect of the rising numbers of care 

applications being made to the courts, and the regional variations which are clear 

from the figures provided.  

 

Local authority Decision-making  

It is the position of the ALC that it agrees with the working group’s encouragement to 

all local authorities to implement clear decision-making pathways, if these are not 

already in place. The ALC considers that these are vital to the effective and 

transparent functioning of a local authority in the exercise of its duties under the 

Children Act 1989 and ultimately on the functioning of the public law scheme under 

the Act. 

The renewed emphasis in relation to the role, status and duties of child protection 

conference chairs, and IROs where relevant, is also supported by the ALC.  

 

Recommendation 1: Sharing good practice  

The sharing of good practice is a recommendation that the ALC would actively 

support and encourage, however it is not clear from the recommendation whether 

the guide mentioned is anticipated to be within each local authority, or envisaged to 

be a more widely applicable guide to address all relevant stakeholders and actors 

within the public law scheme under the Act.  

If this were anticipated to be a widely applied guide, it is our view that there would be 

difficulties in developing a guide for all local authorities to adhere to, given regional 

differences. The reality of some regional variation appears to be a factor already 

recognised by the Working group as at point 4 on page 143, it is stated: “Local 

authorities may wish to work towards an appropriate internal process with 

consideration of a range of factors.” It may be possible for a guide to be produced 

setting out each general guidance principle / point to be observed by all local 

authorities; immediately followed by a section or space for each local authority to 

‘draft in’ the operational and internal detail which would aim to explain how their 

individual processes meet the general guidance principles / points. 
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It would be helpful for each good practice guide to be published and available on the 

local authority website, so that the procedure of each local authority is open and 

transparent. 

 

Recommendation 3: A renewed focus on pre-proceedings work and managing 

risk  

The re-focussing on pre-proceedings work is in our view a positive recommendation 

however, respectfully and it is also the view of the ALC that some work/change does 

need to be implemented in respect of the judiciary in order to ensure that the 

importance of pre-proceedings work is fully understood within the court arena if court 

proceedings are later commenced. It is also notable that this work is undertaken 

without a Children’s Guardian having been appointed  and the ALC is concerned to 

ensure that children’s interests are represented at all stages of the process and that 

their rights are safeguarded fully within the pre-proceedings stage.  It is difficult to be 

satisfied that this occurring if the children who are the subjects of the pre-

proceedings process do not have the benefit of independent representation by a 

guardian and a solicitor, as they do within proceedings.  There is a risk of inequity if 

children are the only party denied independent advice and support at this vital stage 

of the process.  Proper representation of children could ensure that the case does 

not progress into Court or if it does that the child’s particular interests have been 

adequately considered and adhered to at the planning stage.  

 

Recommendation 4: Develop consideration factors to support decision-making 

prior to legal gateway meetings  

The ALC notes the language that has been adopted for the purpose of this 

document, and is of the view that this has different meaning depending on region. 

This document uses the term “legal gateway meeting” to refer to a meeting whereby 

confidential legal advice is sought by a local authority. In the majority of London 

boroughs, this term is used to refer to the initial pre-proceedings meeting with the 

parent. The term “legal planning meeting” is the preferred term within greater London 

for this meeting where advice is sought and provided. It would help if both could be 

used to avoid any confusion (as per Preparing for Care and Supervision 

Proceedings: A Good Practice Guide, August 2009, MoJ).  

Regarding the timing of holding a legal gateway/planning meeting, whilst it is not 

possible to be prescriptive in respect of all triggers, and nor would this be supported, 

a general guide might assist.  Good practice could address certain issues which 

would ordinarily trigger one of these meetings, and allow for a senior manager to 

decide that this is not necessary (if appropriate), which should be recorded with 

reasons for the same. These triggers could be foreseen as including the following: a 
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child remaining on a child protection plan for a period of over 6 months where the 

chair of the conference sees little or no improvement and escalates the child’s case 

for consideration; a child coming into care at a young age under s20 without a 

realistic plan for rehabilitation; and a child being placed on a child protection plan 

having been removed from one within 12 months or repeatedly over a period of time.  

 

Recommendation 5: Re-focussing the role of the local authority legal advisers 

and the use of the legal gateway meeting  

The comment above as to use of language applies to this recommendation.  

Many local authority legal advisers are already providing advice on a much wider 

range of issues than threshold, however we would support this being emphasised, 

and consider this a useful recommendation.  

In addition to the list of key questions for the legal gateway/planning meeting, the 

ALC would also comment that the issue of any gaps in the evidence or information 

should be addressed, along with giving consideration to any outstanding 

assessments which are necessary at this meeting.  

 

Appendix C – best practice guidance for local authority decision-making  

The importance of the legal gateway/planning meeting appears absent from this 

appendix. The discussion moves quickly to which officer within the local authority 

has the necessary authority to agree to initiate pre-proceedings or by-pass this 

phase and commence proceedings. The audit process within an authority should 

include the legal gateway/planning meeting taking place prior to any decision-making 

process, as any advice given at the meeting should form part of the actual decision-

making process itself.  

The legal gateway/planning meeting is the opportunity to obtain the necessary 

advice in order to make that decision (start pre-proceeding or apply to court). 

Whether or not threshold is met, is a matter upon which legal advice should always 

be sought.   

The legal gateway/planning meeting should be convened upon the social worker 

and/or team manager noting that a case has either reached a point whereby the 

interventions to date are not appropriate or sufficient to bring about change in the 

family, or when matters have escalated to an extent that these increasing risks or 

circumstances should be the focus of such a meeting.  
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Pre-proceedings and the PLO  

The ALC welcomes the encouragement to local authorities to utilise the pre-

proceedings process to the full. In respect of the issue of drift and delay, the ALC 

would support good practice guidelines to be introduced as to the expected 

timescales for the pre-proceedings phase of any involvement with a family. Given the 

purpose of this process, and the fact that the family themselves are subjected to 

scrutiny and assessments, this should be a tightly managed process and drift should 

be more strictly managed than appears to currently be the case. This emphasis 

should also be placed on the legal advisors for the parent/carers who are instructed 

in this part of the process, who should also be actively seeking to progress each 

matter.  

 

 

Recommendation 7:  a renewed focus on the central principles in the pre-

proceedings phase of the PLO  

The ALC notes, and has some concern, regarding the premise of this 

recommendation, that being where “there is a real risk that care proceedings may 

become necessary […]”. The ALC is very firmly of the view that no family  or child 

should be subjected to the pre-proceedings process unless there is a real prospect 

of the local authority issuing care proceedings. This process should be treated with 

the same gravitas as starting care proceedings themselves, as the message to local 

authorities and families is that this is a route which has been chosen as an 

alternative to issuing care proceedings, where the risk can be managed safely to 

enable assessments to be undertaken. Indeed that was the premise behind the 

creation of the pre-proceedings process: to act as a method of resolution to a dispute 

which would otherwise be ventilated in the court process and where (having 

attempted it) resolution is not possible, to at least, have narrowed down the number 

of issues which would need to be put before the court if proceedings were to start. 

Therefore in the ALC’s view, there is no actual or real distinction to be made 

between cases within a pre-proceedings phase generally and cases in a pre-

proceedings phase where “there is a real risk that care proceedings may become 

necessary.” In all pre-proceedings cases, the local authority should have reached a 

point where it has concluded that starting care proceedings appears to be the 

appropriate next step but that there remains a safe opportunity to continue to work 

with the child and family as a last opportunity to attempt to resolve matters outside of 

court.  

 

Recommendation 10: simplifying letters to parents  
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The ALC fully supports reconsideration of the letter before proceedings. For obvious 

reasons this letter format was adopted by the vast majority of local authorities and 

only adapted with very specific reason. This letter does not promote partnership 

working between the local authority and a family, and does not promote a positive 

initial pre-proceedings meeting. A negative initial pre-proceedings meeting can have 

an impact upon this entire process, and reduce the effectiveness of this, thus 

potentially leading to proceedings being issued when they could have potentially 

been diverted with a more positive process. This does not mean that the seriousness 

should be lost; just that the tenor of the letter could and should be more constructive.   

 

Recommendation 12: A standard agenda for meetings before action  

The ALC supports this recommendation as it is often the case that a parent and their 

legal representative will not have any documentation except for the letter before 

proceedings, prior to attending the meeting. A standard agenda would assist a 

parent, and also allow the legal advisor for the parent to provide advice on what to 

expect at this meeting. 

 

Recommendation 13: Refocussing the role of the local authority legal adviser  

The ALC agrees that local authority legal departments should be well versed in any 

good practice guidance in relation to the role and expectation of a legal 

gateway/planning meeting and the legal advisor’s (to the local authority) role at these 

meetings.  

 

Recommendation 14: Better use of assessments, services and support and 

fuller record keeping  

It is agreed that a family should be clear on the assessments, however the template 

assessment record and agreement would increase the burden upon already 

overworked, and overstretched social workers and the benefit appears limited. Most 

parents are represented by a legal representative in such a process and they have 

the benefit of independent advice in relation to the purpose of the assessments, and 

in relation to the outcomes.  

Social workers are routinely required to complete numerous forms not limited to, but 

including, forms to attend a panel, to obtain funding, to request a legal 

gateway/planning meeting, to request an expert, to request an FGC. This does not 

include all case related documents such as case notes and telephone calls. It is 

believed that it is unrealistic to expect social workers to complete further forms which 

appear to try and summarise a case.  
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Letters of instruction are agreed with the legal advisers for the parents and so the 

remit of assessments is always clear, and the working together agreement should 

make clear the concerns which are giving rise to such assessments.  

It may be that a more useful way of this being recorded would be to include 

information as to which experts will be assessing the family, along with the agreed 

timescales, on the working together agreement which is signed at the initial meeting 

with the parents. In that meeting, a review date can also be fixed so that the family 

are clear on when this matter will be reviewed by the local authority and parent 

together at a meeting.  

 

Recommendation 15: Tracking progress of cases pre-proceedings  

The ALC completely supports the principle that pre-proceedings cases need to be 

tracked, monitored and flagged (where necessary) for active review. However, it is 

respectfully submitted that it is not the role of the legal department to ensure that 

pre-proceedings cases are tracked, and this does not appear to sit routinely within 

legal departments.  

Senior legal advisers can, and do, regularly make efforts to progress cases and have 

a close working relationship with whomever tracks the cases within Children’s 

Services. Ofsted seek assurances of Children’s Services and not the legal 

department, as to how they are managing drift and delay. This is the responsibility of 

Children’s Services. This is also a particular issue with merged, and outsourced, 

legal departments as this recommendation will incur costs upon Children’s Services 

and consume time of the legal advisers, when this is not a legal task. If a local 

authority is responsible for numerous cases within the pre-proceedings process this 

would be extremely time-consuming for, what could only ever be, one of the most 

senior lawyers in the department which is not considered a good use of time.   

Children’s Services track cases in court via the court progression officer in many 

boroughs and when these roles were implemented, it was clear that this role sat 

within Children’s Services and not the legal department. This recommendation is 

akin to that role, and could in fact be included as part of their role.  

It is perhaps more appropriate to recommend that these cases are tracked by 

Children’s Services and any which are subject to any drift and delay, must be 

escalated to a senior manager for consideration, in conjunction with a senior lawyer, 

in order to audit that case from the perspective of Children’s Services and the legal 

department in order to be assured that the case is being managed appropriately. 

Triggers for this may include:  

- Assessments not being commenced in a timely manner  

- decisions not being made promptly upon the receipt of these assessments  

- cases taking longer to complete than the good practice timescales agreed  
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Any themes causing delay can then be easily identified and addressed. 

In relation to improving timescales generally it may well be that local authorities can 

be asked to provide their statistics in relation to pre-proceedings work, to their local 

FJBs, as to numbers of cases being concluded under pre-proceedings, within what 

time limits and the numbers which exceed the nominal time frame recommended by 

any re-issued guidance. This would have the effect of more robust tracking and 

hopefully result in reducing delay for children.  

  

Recommendation 16: Working with family and friends and the use of the FRGs 

Initial Family and Friends Care Assessment: A good practice guide (2017) 

It is the position of the ALC that an FGC should be offered as early as possible 

where the pre-proceedings process is being considered. No pre-proceedings case 

should be concluded without an FGC being offered and the letter before proceedings 

should include a request for families to provide names for an FGC at the initial pre-

proceedings meeting if a FGC has not already taken place. Where an FGC has 

already taken place prior to the start of a pre-proceedings phase, then the ALC 

suggests that a review FGC should be strongly recommended to take place within 

the pre-proceedings process to ensure that any relevant matters from the initial FGC 

are properly followed up or any change of circumstances on the part of family and 

friends can be fully considered.   The ALC considers that this is a vital part of the 

planning process given that it may result in a child being placed with family members 

and a family solution becoming available rather than the child going into the care 

system and a placement with foster carers.   

 

Recommendation 17: Greater pre-birth preparation for newborn babies  

The ALC supports the use of pre-proceedings early, and as early in pregnancy as 

possible for all of the reasons contained within this recommendation.  

 

 

 

Recommendation 18: Effecting a change in culture, with training in support  

The ALC’s position in respect of this recommendation is one of support, with an 

additional recommendation that training and education is also made available for 

private practice lawyers to enable them to have a full understanding of what local 

authority good practice should look like.   
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Longer term changes 

 

Recommendation 2: Reconsidering the role of Cafcass pre-proceedings  

 

The ALC notes that the pre-proceedings stage seeks to replicate steps which 

otherwise be taken within a court process. Children are generally automatically 

parties and represented in Part 4 CA 1989 proceedings, but are not during the pre-

proceedings stage. Therefore there is a principled argument to make for a model of 

automatic representation for children subject to pre-proceedings stages. This also 

speaks to Article 12 UNCRC regarding children being involved in all administrative 

decision-making which concerns their lives.   The ALC reiterates the importance of 

children’s rights and interests being safeguarded and respected at all stages of the 

process.  The necessity of children having an independent guardian and solicitor to 

advise and represent them is central to the protection and promotion of their rights at 

a time when they are most vulnerable to breach by the mechanisms of the State. 

The ALC readily recognises and fully acknowledges that this brings with it an issue 

of resource for Cafcass. The research from one of the CafcassPlus pilots said: “It 

appears that for Cafcass to service all pre-proceedings meetings and provide further 

input would stretch the service beyond capacity, however, discretionary involvement 

in selected cases would undoubtedly ensure gains in terms of safer diversion and 

shorter care and supervision proceedings as part of a ‘whole system’ approach to 

change.” (p. 58).  However it is the ALC view that some careful consideration is 

required as to the allocation of resources if CAFCASS is unable to provide support, 

assistance and advice to children within the pre-proceedings process. 

The ALC would therefore support further consideration of the involvement of Cafcass 

pre-proceedings, and where the resources might best be allocated. These might 

include pre-birth pre-proceedings cases where the local authority may be 

considering an application for removal at birth, or cases with older children 

competent to provide instructions. While the ALC recognises that this area is not 

easily resolved it remains the view of the ALC that it is difficult to be satisfied that 

children’s rights and interests are being adequately protected at this vital stage if 

they are not separately represented.  The ALC looks forward to the views of Cafcass 

on this recommendation in particular. The ALC would also welcome an opportunity to 

consider and respond to any particular proposals in this respect which arise from this 

consultation going forward.  

 

https://www.northumbria.ac.uk/media/3672838/coventry-and-warwickshire-pre-proceedings-pilot_final-report_june-2013-3.pdf
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Longer term changes: Recommendation 3: Public funding for parents during 

pre-proceedings  

The ALC wholly endorses the comments with this recommendation that private 

practice lawyers must be properly remunerated for the valuable and vital work that 

they undertake in this process.  

It is certainly a benefit to have experienced lawyers advising the parents during this 

process. Consideration might be given to an automatic enhancement to all work 

undertaken by solicitors who are members of the Law Society’s Children Law 

Accreditation Scheme (colloquially known as the ‘Children panel’), as this will 

encourage more experienced lawyers to take on pre-proceedings cases and attend 

these meetings, rather than this being left to less experienced staff because it is 

Controlled Work (i.e. LH and Family Help Lower) which traditionally provider firms 

would delegate down to less experienced staff. 

 

 

The application  

 

Recommendation 21: Revision of the Form C110A for urgent cases/use of an 

“information form” for urgent cases pending roll out of the online form  

Revision of the C110A is welcomed, however the additional information form would 

appear to be onerous and unnecessary. In order to issue proceedings, the solicitor 

for the local authority is required to check all social work documents, complete 

application forms, a threshold document, a case summary and also a draft order. In 

addition to this there will be numerous emails and telephone calls to all parties and 

the court. The solicitor must also ensure the court has bundles. This additional form 

will increase work loads with little benefit. The majority of the information on the 

proposed form should be on the C110A including time estimate, reasons for urgency 

and listing proposals.  

Many courts, such as the West London Family Court, have a system whereby a local 

authority will include reasons for any urgent request in the covering email, and 

subject box. This is quick, efficient and provides the court with all of the information 

required without the need for further prescribed forms.  

The ALC would respectfully suggest that there is a reiteration of the importance of 

completing the C110A correctly, and that liaison is encouraged between local courts 

and any local authorities who have particular difficulties in such a task in order to 

improve practice.  



12 
 

 

Recommendation 22: Early notification of Cafcass  

This recommendation is welcomed as a positive step and one which could result in 

more hearings being effective and fair.  

 

Recommendation 24: Working with health services in relation to newborn 

babies  

It is noted by the ALC that local health services should be involved in any pre-birth 

discharge planning meeting. This will give consideration to the fact that the local 

authority intends to issue court proceedings and seek removal of a child from the 

care of a parent. It is not considered appropriate to seek that a hospital provides 

assurances that a mother and baby can remain for a certain period of time, 

particularly if both she and baby are well. The NHS would not have resource for this, 

and in areas where maternity wards are often closed due to all beds being taken it 

cannot be right that a local authority puts pressure on them to hold a new mother 

and baby for any longer than necessary to be able to issue proceedings and for the 

court to consider this application, where no medical need is present.   

 

Recommendation 25: Including the child’s birth certificate in the bundle 

Misspelling of a child’s name in court orders (which can cause unnecessary distress 

for parents), errors with dates of birth or confusion as to whether a father has 

parental responsibility by virtue of registration are fundamental but common 

mistakes. Inclusion of birth certificates as a core document is welcomed by the ALC. 

 

Recommendation 26: Focussed social work evidence/the SWET for urgent 

applications 

The ALC supports a short SWET for completion in support of any urgent application. 

Practice varies widely in such circumstances, and on occasion no statement is 

received.  

The suggestion of an interim care plan in short form does not lend assistance in the 

view of the ALC, and this is already to be found in summary form within the SWET 

(Section 7: the proposed s31A Care Plan – the realistic options). Given the 

recommendation for a review of the SWET, it would be sensible to allow for any 

immediate issues to be included within this document. One document as opposed to 

two, allows for a parent to locate information and identify the issues raised and 

understand the plans for the child within the context of the concern. The fact that the 
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application form is some 17 pages in length, prior to any information being entered, 

means that a parent is provided with a minimum of 40 pages in most cases without 

any additional documents. This makes it overwhelming and unattractive to a parent 

to read all of these, particularly if a parent has additional needs, such as a learning 

disability or difficulties.  

 

Recommendation 29: Introduction of checklists for advocates’ meetings and 

CMHs for practitioners and the court  

It is not clear who is envisaged should draft this note. The only “neutral” party is the 

solicitor for the child, and it would seem sensible for this representative to draft the 

note, if any party should. This is an onerous task to undertake, and it is difficult to 

see how this could be produced and agreed on each occasion prior to any hearing, 

particularly an urgent one.  

The ALC would prefer to see a clear message being sent that it is highly undesirable 

for a representative to attend the advocates’ meeting who is not to be the advocate 

at the hearing which will follow the meeting, particularly in complex cases, and this 

should be avoided. It is recognised that this is, on occasion, unavoidable and on 

those occasions a note would benefit the court and the advocate at court.  

 

Recommendation 30: Circulation of case summary templates 

The case summary templates are welcomed by the ALC. 

 

Recommendation 32: DFJ focus on wellbeing 

The ALC is of the view that local “ownership” of such arrangements is sensible, and 

we would also encourage a minimum national standard for all our members and 

court users, which can be supplemented by further local arrangements where 

appropriate.   

 

Longer-term changes 

 

Recommendation 4: Research into the regional variation in the proportion of 

urgent applications  

This is supported by the ALC and this research should form the basis for a further 

piece of work to consider any system-wide changes which may be required. The 
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ALC would welcome the opportunity to review or comment on any proposals arising 

from the research / further work. 

Research into the frequency and use of police protection and EPOs 

The ALC agrees that it is important to gather further information as to the use of 

police protection, and EPOs. This should also be subject to regional comparisons in 

order to share best practice and learning.  

 

Case Management  

Recommendation 33: Use of short-form orders 

The ALC firmly supports this proposal and it is believed that this will be more time 

efficient whilst also proving less complicated to locate information which will benefit 

all parties, particularly lay clients.  

 

Recommendation 36: Renewed emphasis on judicial continuity  

This recommendation is supported by the ALC. 

 

Recommendation 37: Renewed emphasis on effective IRHs  

It is agreed that an IRH must be allocated sufficient time, and the judge allowed an 

opportunity to consider the papers in advance of the IRH. This is integral if the IRH is 

to be utilised as originally intended. 

There is widespread regional variation about how an IRH should be conducted. At 

one extreme some judges simply make case management directions and give no 

judicial view about prospects of success. At the other extreme some judges place 

significant pressure on a party (usually the parents) to settle proceedings. The ALC 

is mindful that this results in a judicial lottery and there needs to be a consistent 

approach across the family justice system. It would be helpful for there to be clarity 

over the role of the judge at an IRH. 

 

Recommendation 38: The misuse of care orders  

The ALC supports the reiteration of the proper use of a care order, in comparison to 

a supervision order.  
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Recommendation 39: Case management of cases in relation to newborn 

babies and infants  

The ALC welcomes the commitment to tight case management where appropriate, 

and equally the opportunity to extend compliance timeframes should this be 

warranted.  

 

 

Special Guardianship Orders  

 

Recommendation 47: SGO assessments and SGSPs  

The ALC agrees that SGO assessments must be undertaken within a realistic 

timescale with a full and proper exploration of the circumstances of any proposed 

carer.  

It is believed that SGO assessments, and SGSPs are often lacking in detail and 

these must be the subject of training within local authorities. This training should 

have a focus on the regulations and the court expectations. Training could be 

delivered across a number of local authorities within one region to try and increase 

consistency and sharing of best practice. With a more robust assessment in place, 

many of the concerns would be reduced. 

It is appreciated that the building of a relationship is important between the 

prospective carer and the child during the assessment, however it is noted that this 

is not always possible. If a child is a young baby with a family member residing 

abroad, not able to travel to the UK, that would be a circumstance where this 

becomes extremely difficult.  

It is also the case that placement on an interim basis is not always possible. Whether 

an interim placement is required must be considered on a case by case basis.  

The suggestion that proceedings are concluded by way of a care order is not 

considered to be an appropriate route, this is contrary to the position that care orders 

are over-used in some regions and would also place the local authority in a position 

of managing an unassessed risk. The local authority would also potentially be 

responsible for a number of children in care unnecessarily thereby increasing the 

burden upon them and increase the number of children subject to statutory 

processes, unnecessarily.  

The additional concern that the ALC has regarding this proposed route, is that if a 

care order is made at the end of proceedings whilst an interim placement with a 

family member is made, a parent is unlikely to be entitled to public funding for any 
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application to discharge the care order. This is also further increased as there is no 

public funding available for SG carers and local authorities do not have the 

resources available in order to fund this privately.  

 

Whilst ending the proceedings with a care order (with a view to the prospective 

special guardian making a private law application for a SGO) may superficially 

improve statistics regarding the conclusion of proceedings within 26 weeks; it does 

not actually address the continuing delay and uncertainty for the child. 

 

The inevitable consequence of concluding Part 4 proceedings with a care order 

where the court cannot properly conclude with the making of a SGO for whatever 

good reason(s), is that there will be a second set of proceedings with all the 

consequential delay that involves.  

 

Making a full care order in these circumstances also creates potential access to 

justice issues. If the local authority does not, ultimately, support the making of a SGO 

following the disposal of the Part 4 proceedings by way of a final care order and 

proposes removal to (for example) another long-term foster placement:  

a. the actual placement plan will have been determined and implemented 

without representation for the child/involvement by the child’s guardian or 

approval from the court; and  

b. the proposed special guardians or the parents would need to make an 

application to the court for a SGO, and/or to injunct the local authority 

and/or discharge the care order in order to prevent this change in care 

plan. That will be a costly exercise; there is no automatic legal aid for the 

parents and persons with parental responsibility, whereas, if the Part 4 

proceedings are ongoing, the matter can be returned to court swiftly and 

easily, and legal aid is available on a non-means and non-merits tested 

basis to the parents and any person with parental responsibility.   

Even if the local authority does, ultimately, support the making of a SGO post care-

proceedings, the prospective special guardians will need to make a private law 

application for a SGO.  
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a. The prospective special guardians will need to meet the criteria set out in 

s14A(5) to be able to make an application or apply for permission from the 

court to issue an application; 

b.  The child is not automatically represented, and the local authority is only a 

party to the proceedings if a care order is in place. 

c. The onus will be on the special guardians to make their case and this may be 

contested by the parents.  The impact of this dynamic within the family on the 

child should not be underestimated, particularly as children often continue to 

have regular contact with their parents under a final care order and/or SGO; 

d. If several months have elapsed between proceedings, it will be necessary for 

the court to consider the up to date merits of each option for the child, 

effectively re-hearing the issues raised in the care proceedings.  

e. Legal aid is very unlikely to be available for the parents or prospective special 

guardians even if they are means eligible; and 

f. The costs of preparation of additional applications and paperwork, the court 

office time incurred issuing and administering the additional proceedings, and 

the court time in hearing these proceedings will be considerable.  

 

Delays in obtaining DBS checks create real risks of unnecessary delay. 

 

It is CAFCASS policy not to agree formally to the making of SGOs without DBS 

checks being obtained. While some judges will take a pragmatic approach and make 

the order (see Re T (Final order and DBS checks), [2015] EWFC B176, other judges 

are more cautious. Such delays are a concern for the ALC. Requests for DBS 

checks must be made as early as possible. 

 

In those cases where an interim placement is necessary to determine the longevity 

of the potential special guardianship placement, the ALC would support the child 

being placed with the potential special guardians pursuant to an interim care order, 

and the 26 week period extended. 
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Recommendation 48: Better training for SGs 

Some local authorities now provide compulsory training for all prospective SGs 

which is aligned to the training provided for prospective foster carers and adopters. It 

is believed by the ALC that this should be considered by other local authorities. This 

training provides a more thorough foundation for SGs understanding of the issues 

that they may be expect to be faced with when caring for a child, and the difficulties 

that the family may experience. Put simply if training is deemed necessary 

undergoing suitability assessments to foster or adopt, why should similar training not 

be provided as a matter of course to those being assessment as SGs. 

 

Recommendation 49: A reduction in supervision orders with SGOs  

The ALC concurs that the making of a supervision order alongside an SGO, should 

be an exceptional circumstance.  

 

Recommendation 50: Renewed emphasis on parental contact  

The ALC recognises that the extent and nature of parental contact can in some 

cases have an important effect on the success of SGO placements for children. 

There is a careful balance to be struck between the impact on the potential 

placement of contact and the importance of contact for the child particularly where 

siblings are involved.  It welcomes a renewed emphasis on close scrutiny of such 

contact on the specific facts of each case.  

 

Long Term Recommendation 11: On-going review of the statutory framework  

This is addressed above.  

 

Long Term Recommendation 12: Further analysis and enquiry  

The ALC would have a number of concerns in regard to any suggestion for an 

interim SGO.  

Any interim SGO is contrary to the purpose of an SGO to provide permanence to a 

child (see the White Paper ‘Adoption: a new approach’), and is at odds with the 

regulations providing the assessment framework, in terms of the requirement to 

assess a carer to meet the needs of a child throughout their minority. It would also 

be a concern to the ALC that any interim SGO would provide a carer with PR 

superior to that of a parent by virtue of the order itself.  
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The ALC would also be concerned that an interim SGO would be seen as pre-

empting the outcome of any full assessment, and carers would be left with an 

expectation of a final order which may not be the proposed outcome.  

In order to allow any placement of a child to continue with a family member when this 

is not fully assessed and finalised within timescales, a local authority can undertake 

a risk assessment and allow an unregulated placement to continue upon authority of 

a senior manager.  

The ALC would support the review of the local authority regulations in order to make 

better provision for children placed with family and friends 

 

Long Term Recommendation 13: A review of the public funding for proposed 

SGs  

The ALC is fully in support of the review of legal aid in order to ensure that 

prospective SGs have access to proper legal advice.  

 

 

S20/s76 accommodation  

 

Recommendation 51: Appended guides  

The ALC supports the use and distribution of good practice guides but makes the 

following comments upon the appended guides: 

Appendix H1 – this document lacks clarity in respect of the responsibility of the 

individual social worker working with a parent to assess the capacity to provide a s20 

agreement. This is important as this direction should not be made by a senior 

manager to a social worker when these concerns exist.  

Appendix H3 – the ALC is of the view that it would assist to have an explanation 

within this document of parental responsibility as this will not be clear to many young 

people to whom this is aimed.  

 

Recommendation 52: No time limits on a s20/s76 – but agreement at the start  

The ALC supports this recommendation albeit it is thought helpful for a guide of what 

is envisaged in respect of “regularly reviewed”. 
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Recommendation 53: Focus on independent legal advice  

This recommendation is considered extremely important by the ALC and also 

welcomes the consideration of how this would be funded.  

 

Recommendation 55: on-going training/education on the proper use of s20/s76  

The ALC would include IROs in the training to be provided to staff within a local 

authority. 

 

-End- 


