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Name: Association of Lawyers for Children  

 

Details: The Association of Lawyers for Children [“ALC”] is a national association 

of lawyers working in the field of children law. It has over 1200 members, mainly 

solicitors and family law barristers who represent children, parents and other 

adult parties, or local authorities. Other legal practitioners and academics are 

also members. Its Executive Committee members are drawn from a wide range 

of experienced practitioners practicing in different areas of the country.  Several 

leading members are specialists with over 20 years experience in children law, 

including local government legal services. Many have written books and articles 

and lectured about aspects of children’s law, and several hold judicial office. The 

ALC exists to promote access to justice for children and young people within the 

legal system in England and Wales in the following ways:  

 

(i) lobbying in favour of establishing properly funded legal mechanisms to 

enable all children and young people to have access to justice;  

(ii) lobbying against the diminution of such mechanisms;  

(iii) providing high quality legal training, focusing on the needs of lawyers 

and non-lawyers concerned with cases relating to the rights, welfare, 

health and development of children;  

(iv) providing a forum for the exchange of information and views involving 

the development of the law in relation to children and young people;  

(v) being a reference point for members of the profession, Governmental 

organisations and pressure groups interested in children law and practice.  

 

The ALC is automatically a stakeholder in respect of all government 

consultations pertaining to law and practice in the field of children law.   
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The ALC welcomes this opportunity to contribute to the review the rules relating 

to family appeals. Our members are constantly involved in proceedings, 

especially public-law proceedings, concerning children, which find their way to 

the Court of Appeal.  They advise and represent local authorities, parents, 

children and other family members, so collectively they have substantial 

experience and expertise in this area. Because our members largely practise in 

the field of public family law work (care proceedings etc) their involvement in 

appeals to the Court of Appeal with increase relative to many practitioners in 

other fields, where many appeals will shortly be redirected to the High Court. 

 

We are disappointed to note that, notwithstanding the statement on page 6 of the 

consultation paper that the consultation is aimed at all users of the civil justice 

system, none of the professional bodies and representative groups are listed at 

the end of the document represent family lawyers or their clients. 

 

Our field of expertise does not cover all of the issues raised in the consultation.  

Where appropriate, we have indicated this in our response. 

 

Amendment of CPR Part 52.3(6)(a) to create a test of “a substantial 

prospect of success” for permission to appeal to the Court of Appeal in a 

first appeal, in place of the current test of “a real prospect of success”  

 

Question A: Do you agree that the threshold for permission to appeal to the 

Court of Appeal should be raised to “a substantial prospect of success”?  

It is clearly necessary to take steps to manage the workload of the Court of 

Appeal, but we are concerned about two aspects of the proposal, both of which 

relate to the fact that appeals from decisions of a judge of circuit judge level1 

(circuit judges, Recorders and any other judge of the family court authorised to sit 

                                                 
1
 To adopt the terminology deployed in the family court. See: The Family Court (Composition and 

Distribution of Business) Rules 2014 
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as a judge of circuit judge level) in public law Children Act 1989 and Adoption 

and Children Act 2002 proceedings will still lie to the Court of Appeal: 

 the Consultation Document suggests (p7 para 2) that it is appropriate to 

raise the threshold for permission to appeal  

‘as these [appeals] will mainly take place from senior courts of the 

status of the High Court and the Upper Tribunal....It is not proposed 

that the “real prospects of success” test for first appeals be 

replaced more generally.’ 

It is true that, in most areas of law, first appeals will only lie to the Court of 

Appeal from the senior courts.  However, in relation to public family law 

work, appeals from decisions of a judge of the circuit judge level will be 

caught by this provision.  There are now a number of experienced judges 

of the circuit judge level who specialise in this area of work and could fairly 

be compared in this context to judges of the senior courts.  However, this 

proposal would apply the stricter tests to appeals from all judges of the 

circuit judge level, including Recorders who may have limited experience 

of sitting in public law family work.  The rationale set out above would not 

apply in that situation.    

 this particular proposal will create an anomaly in public family law cases.  

If we have understand the proposal correctly, the new test will only apply 

to appeals to the Court of Appeal and not to appeals to the High Court or 

the family court.  Since 2014, we have had a single family court, 

exercising concurrent jurisdiction and using identical procedure across all 

levels of judiciary.  The intent is that cases will be dealt with within a single 

court structure, with cases being allocated (and sometimes re-allocated) 

between the different judicial levels.  Under these proposals, the test to be 

applied to any application for permission to appeal will depend on which 

level of judge happened to conduct the hearing in question. This 

undermines the consistency of approach and procedure that is intended to 

characterise the unified family court. 



 5 

 If, as stated in this Consultation Paper, the reason for keeping public 

family law work in the Court of Appeal is the present lack of capacity in the 

Family Division (High Court), then it may be inferred that this expedient 

may be ended, and the work diverted to the Family Division, when the 

situation changes.  If that is the case, then there is a risk that the test for 

permission to appeal will be changed now and then changed back to “a 

real prospect of success” when the work is transferred. Again, this 

undermines the consistency of procedure within the family court. 

 

While we are aware that the FPRC is not responsible for consultations issued by 

the Lord Chancellor, we note with interest that the reason given in this 

consultation document for retaining public family law cases in the Court of Appeal 

is “simply because there are not the judicial resources in the High Court to be 

able to cope with the diversion of this work to the High Court as well”.  The 

reason given in the Lord Chancellor’s Consultation on the Destination of Family 

Appeals was the “serious consequences of the state intervening in a family’s life 

and complexities arising in the proceedings are considered to merit the appeals 

continuing to be heard by the Court of Appeal.”(para 5). 

 

Question B: Do you think that amendment of CPR Part 52.3(6)(a) will assist 

in reducing delays in determination of appeals in the Court of Appeal?  

 

This is difficult to answer.  Logically, the application of a higher threshold will 

reduce the number of appeals that need to be determined.  We are however 

unconvinced that the new test will make a substantial difference in children 

cases, because in many cases “success” is hard to define, making it difficult to 

identify cases where a single judge will be able to say that there is a “real” but not 

a “substantial” prospect of success, especially in a case where the 

consequences of relying on that fine distinction will be far-reaching for the child 

concerned.  It will be especially difficult where the prospective appellant is a 

litigant in person and is struggling to identify the matters that raise the prospects 
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of success to “substantial”.  Given what is at stake in these cases, we suspect 

that there will be a temptation for judges to err on the side of caution, which will 

limit the impact of the proposed change. 

 

Question C: Do you think that these changes will adversely or positively 

affect any appellants or respondents more than others and if so, why? 33  

 

We are concerned that litigants in person will find it disproportionately more 

difficult to demonstrate that the case meets the higher threshold.  It is one thing 

for a litigant in person to persuade a court that there is ‘something in’ an 

application for permission to appeal, but it is much harder for them to address the 

issue of the degree of probability of an appeal succeeding.   

 

We have expressed our views above about the possibility that judges will err on 

the side of caution and effectively continue to apply the existing test to litigants in 

person.  If they do not then, while we would expect that the number of appeals 

going to full hearing will be reduced, we are concerned that the decisions that 

lead to this will not be based on a full understanding of the issues. 

 

Question D: Do you have any other suggestions for assisting the Court of 

Appeal to reduce delays in the hearing of appeals?  

 

Amendment of CPR Part 52.3 to remove a right of oral renewal for an 

application for permission to appeal to the Court of Appeal, but with a 

power in the single LJ reviewing the application on the documents to call 

the application in for an oral hearing  

 

Question E: Do you agree that the right of oral renewal for an application 

for permission to appeal should be removed and replaced by a system 

allowing for determination of such an application by a single LJ on the 

documents coupled with a case-management power to call the application 
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in for an oral hearing if it is assessed to be appropriate to do so? If not, 

why not?  

 

We would not support this extension of the existing power to decide that an 

application is Totally Without Merit, at least in cases where the stakes are as high 

as they are in children cases.  We acknowledge that there are applications, 

including some applications in children cases, that clearly do not warrant 

consideration at a hearing, and the court already has a power to deal with those 

applications without permitting a hearing.  In many children cases, whether or not 

the parties are represented, there is a range of possible outcomes and it is not 

easy to define what amounts to ‘success’. This matters less when the test is ‘real 

prospect’, but it is hard to evaluate the probability of success solely on the 

papers.  Much will depend upon the way in which individual justices of appeal 

exercise their discretion to call cases in.  If they take into account the complexity 

and uncertainty inherent in children cases, and as a result err on the side of 

caution in deciding to call cases in, then we would be less concerned.  We would 

however be very troubled if the new procedure is applied inflexibly across all 

jurisdictions and all classes of litigant.  We would go so far as to say that it should 

be made clear (possibly in the Practice Direction) that, where a litigant in person 

applies for permission in a children case, an oral hearing should only be refused 

in exceptional circumstances (the existing Totally Without Merit provision would 

of course also still be available in appropriate cases). 

 

The comparison with the procedure of the Supreme Court, where there is no right 

to oral renewal, appears several times in the Consultation Paper.  This is not a 

valid comparison, for two reasons.  First, the Supreme Court never hears first 

appeals.  Secondly, litigants in person are almost non-existent in the work of the 

Supreme Court, whereas they appear regularly in the Court of Appeal. 

 



 8 

Question F: Do you think that amendment of CPR Part 52.3(4) and (4A) will 

assist in reducing delays in determination of appeals in the Court of 

Appeal?  

 

We repeat our comments above.  In relation to children cases, there will be some 

scope to reduce delays in this way, but we do not think that it will be possible 

substantially to reduce the number of children cases going to hearing without the 

risk of summarily dismissing applications that, on proper scrutiny, would have 

merited an oral hearing.  In particular, we think that the figure of 10% of cases 

being called in quoted in para 35 of the Background Information is far too low in 

children cases.  If we are right about that, then the predicted saving of 2,929 

justice of appeal hours is over-optimistic.  In this context, we note para 44 of the 

Background Information, where we are told about the practice of going straight to 

oral hearing in family cases involving litigants in person; this suggests that the 

judges themselves recognised the difficulty of dealing with such cases on paper. 

 

Question G: Do you agree that CPR Part 52.15(1A) and Part 52.15A(2) 

should be amended as proposed? If not, why not?  

 

This is outside our area of expertise. 

 

Question H: Do you think that these changes will adversely or positively 

affect any appellants or respondents more than others and if so, why?  

We have the same concerns about the ability of many litigants in person to 

produce the type of structured submission that will be needed to persuade the 

court of the probability of success, and to that end we repeat the observations in 

our response to Question C. 

 

Question I: Do you have any other proposals as to how the procedure for 

considering applications for permission to appeal could be made more 

efficient or effective?  
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Question J: Do you have any other proposals as to how the procedure for 

considering applications for permission to appeal could be changed so as 

to help reduce delays in the Court of Appeal?  

 

 

Proposal to amend CPR Part 52 rule 15.16 to remove the automatic right to 

an oral hearing for reconsideration of decisions on other applications made 

in the course of proceedings in the Court of Appeal, replacing it with a 

discretion for the court to decide whether to hold a hearing or to determine 

an application on the documents  

 

Question K: Do you agree that CPR Part 52.16 should be amended as 

proposed? If not, why not?  

 

We are less concerned about the removal of the right to request an oral hearing 

in relation to purely procedural matters and accept that this is a proportionate 

response to the need to reduce overall workload. 

 

Question L: Do you think that amendment of CPR Part 52.16 will assist in 

reducing delays in determination of appeals in the Court of Appeal?  

 

As a matter of logic, it should, but the extent of the likely reduction is outside our 

area of expertise. 

 

Question M: Do you think that these changes will adversely or positively 

affect any appellants or respondents more than others and if so, why?  

 

Litigants in person will find these changes more difficult to manage, but we note 

that the issues dealt with under this procedure will generally not be complex, so 
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we accept that it would be disproportionate to retain the right to an oral hearing in 

this context. 

 

Question N: Do you have any other proposals for amending CPR Part 52.16 

to make the procedure for consideration of ancillary applications more 

efficient and effective?  

 

Question O: Do you have any other proposals as to how the procedure for 

considering ancillary applications in the Court of Appeal could be changed 

so as to help reduce delays in the Court of Appeal?  

 

Amendment of Practice Direction 52C   

 

Question P: Do you agree that Practice Direction 52C should be amended 

as proposed? If not, why not?  

 

We agree with the proposed amendments.  In Para 33(2), we are concerned 

about the possibility of ‘jigsaw’ identification and draw the Committee’s attention 

to the forthcoming work by Dr J Brophy (funded by the Nuffield Foundation, 

supported by the President of the Family Division, and by a socio-legal Advisory 

Group of which Lord Justice McFarlane is a member) on the anonymisation of 

judgments in children cases.  This work is in its final stages of preparing 

guidelines to assist courts to identify and reduce/eliminate risk of children being 

identified by combining a number of different pieces of information in judgments 

(jigsaw-fashion).  The guidelines have been devised in response to concerns 

expressed by young people about the risk of their personal and identifying details 

appearing on the internet (in the first instance, from judgments on the Bailii 

website).  If it is necessary to publish/report the contents of skeleton arguments 

in children cases, then they really need to be anonymised in accordance with that 

(forthcoming) guidance. 
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Question Q: Do you think that amendment of Practice Direction 52C as 

proposed will make it more user-friendly for litigants and assist in limiting 

the volume of documentation placed before the Court of Appeal in 

determining appeals?  

We think that it will help to focus minds on the need for documents to be included 

in a bundle, although there will be some cases where the court needs extensive 

documentation in order to fully explore the issues.   

 

Question R: Do you think that these changes will adversely or positively 

affect any appellants or respondents more than others and if so, why?  

 

Like the present rules, this version will still present a challenge for litigants in 

person, but no more so than is currently the case.  We welcome the proposal for 

an online template for the index to the bundle.   

 

Question S: Do you have any other proposals for amending Practice 

Direction 52C to make it more user-friendly for litigants?  

 

We assume that there will be a new Form 204 to assist litigants in person to 

prepare bundles, but we would suggest that the index is also made available as a 

separate template.  We think that it may be appropriate to do the same in relation 

to skeleton arguments (ie an explanatory leaflet accompanied by an online 

template, similar to form COP 37 used in the Court of Protection). 

 

Question T: Do you have any other proposals for amending Practice 

Direction 52C to limit the documentation presented to the Court of Appeal 

for determination of appeals?   

 

 

Association of Lawyers for Children 

23 June 2016 
 


