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1. As two of the members of our Executive Committee (both experienced local 

authority lawyers) made clear in their article published in May 2008, 

‘Increases to Court Fees’ (G Eddon & J Ward – [2008] Fam Law 416) , the 

ALC predicted that the effects of the increased fees would be subtle and it 

would not be easy to find a smoking gun.  That has proved to be the case. 

 

2. Local Authorities were allocated a sum of money which they were told was 

intended to cover the cost of the additional court fees.  The amount allocated 

to each authority did not, however reflect the actual or predicted case load for 

each authority.  In fact, the recent surge in cases following the events of late 

2008 would have invalidated any attempt to predict caseloads.  For those 

local authorities that were expecting to face a shortfall from the outset, the 

effect will have been even more serious than expected. 

 

3. We suspect that the Review will be unable to identify any cases where the 

Local Authority has explicitly decided not to start proceedings on the basis of 

fees alone.  That would be unlawful, and nobody would be quite that naïve.  

The effect can however, we think, be found in the interplay between the 

various factors at work in the decision-making process. 

 

4. The decision to start care proceedings is usually a result of extended 

involvement of the local authority and other agencies with the family.  In some 

cases1, the decision is as a result of a crisis, but in many cases there are 

chronic problems that will have been managed using a range of strategies 

that do not involve court proceedings.  The decision that these strategies are 

not going to work is a difficult one and is shaped by a range of factors.  In her 

2007 book Protecting Powers: Emergency Intervention for Children’s 

Protection (Wiley Publishing), Professor Judith Masson seeks to identify the 

factors that come into play when social workers decide to go to court.  This is 

                                                 
1 Masson et al ((2008) Care Profiling Study  Ministry of Justice Research Series 4/08) suggest that around 
42% of cases are started in response to a crisis.  
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in the context of emergency protection orders, but we suggest that it provides 

a useful insight.  It is not appropriate to try to list the factors that she identifies, 

but we draw attention to the comment at page 138: 

 

“Social Workers in the EPO study commented that lawyers lacked the 

capacity to deal with the sort of risks that social workers had to live with 

and therefore operated low thresholds. Lawyers gave a different reason 

for their approach: they felt it necessary to press for legal action to be 

taken because managers were reluctant to bring proceedings because of 

the expense.” 

 

5. Masson’s research suggests that expense was a relevant factor for social 

work managers even in a situation where the court fee was minimal (the fee 

for an EPO is now £150 and was much less than that at the time of Masson’s 

study) and the need for intervention appears to have been urgent.   More 

recently, one of our members who is a local authority lawyer recalls receiving 

an email from a social work manager containing the (admittedly throw-away) 

line “I can think of better ways to spend £4000”. 

 

6. It is worth spending a moment on the issue of cost.  It has been suggested 

during the debate about fees that the court fees, at a maximum of £4825, 

represent “a small proportion of the overall cost of child care proceedings” 

(Bridget Prentice, quoted in The Times 28 April 2008), which is suggested 

elsewhere to be £65,000 – £70,000.  That is not a figure that will be 

recognised by local authority lawyers and social workers.  As far as we are 

aware, no information has been released as to how that figure was arrived at.  

We suspect that it is based on a series of assumptions about the amount and 

cost of additional social worker and lawyer time that is spent on cases 

involving care proceedings.   We consider that it is misleading and unhelpful.  

As anyone who has worked in a large organisation will be aware, unless the 

organisation has a highly-developed internal market (which most local 
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authorities do not), decisions about spending are influenced by the distinction 

between visible and hidden costs.  The manager with responsibility for 

deciding whether to commit to care proceedings will be far more aware of, 

and likely to be influenced by, visible costs such as: 

• Court fees  

• Counsel’s fees 

• Cost of experts (or the local authority’s share of the cost of jointly 

instructed experts) 

than by invisible costs such as social work or legal staff time.  In fact, we 

suspect that few social work managers know how much an hour of social 

work time costs.  This is because staffing establishments in the public sector 

are relatively fixed.  If there is more work in a particular case, for example 

because care proceedings have been issued, that work will generally be done 

by legal and social work staff either working longer hours for no extra pay or 

prioritising that case at the expense of others.  Additional staff are not bought 

in to cover the extra work. In contrast, the “visible” items referred to above are 

paid from a (finite) cash budget.  Most local authorities will have placed the 

additional funding received from MoJ into that budget to cover the increased 

fees, but the budget is still finite; when it is spent, the budget holder needs 

either to restrict spending or submit a bid for extra money.   Even if the budget 

is held centrally rather than by social work managers, it is still a factor in 

decision-making.  Indeed, the quote from Masson above indicates that social 

work managers were conscious of cost, even if they were not the direct 

budget-holders.   

 

7. Research published in Community Care (“Review may lead to tighter rules for 

councils applying for care proceedings”, 1 June 2006) suggests a figure of 

around £6000, which matches our members’ experience and, we suggest, 

reflects the visible cost of care proceedings.  If that is correct, then the visible 

cost of proceedings has increased by more than two-thirds as a result of the 

new fees.  It is also important to bear in mind that the costs of individual 
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cases vary.  In some cases, leading Counsel will be briefed and numerous 

experts instructed.  In such cases, the court fee will indeed represent a small 

proportion of the overall visible cost.  For each such case, however, there are 

many others, no less important to the families involved, that are resolved in 

the lower courts without the use of Counsel and with no, or limited, expert 

evidence.  In such cases, the court fee now represents all or most of the 

visible cost of the proceedings. For example, in a typical care case in a 

Magistrates' Court, the local authority will incur the court fees of £4,825 and 

possibly a quarter share of a psychologist's fee (perhaps £1,000-£1,500).  

Therefore, the court fee is between 70 and 80% of the visible cost of the 

decision to issue proceedings. 

 

8. As we explain elsewhere in this submission, the decision to start care 

proceedings is in practice highly subjective, so it is impossible to measure the 

influence exerted by any one factor.  However, being a large ‘visible’ item, the 

increased court fee is, we suggest, a major element in the perceived cost of 

proceedings and one that local authorities cannot ignore.    

 

9. We turn now to the use of private law proceedings.  Local Authorities are 

increasingly looking to extended family members for alternative placements 

when children cannot remain with parents.  The use of Family Group 

Conferences as a systematic way of indentifying such placements is now 

mainstream practice.  In principle, this approach is highly desirable.  

However, there is a lot of pressure on social workers to pursue such kinship 

placements and there is often a clear expectation that they will be pursued 

wherever possible.  In some cases, a kinship placement may be 

inappropriate, for example because of the carer's ill health or limited capacity 

to protect the child from the abuser.  In other case, while a kinship placement 

is appropriate, the complex family dynamics mean that ongoing Local 

Authority input is needed to manage the situation.  If, in such a case, the 

Local Authority encourages/funds the carer to apply for a private law order, 



 7

then the requisite scrutiny of that placement on behalf of the child simply will 

not happen.  The reality is that Cafcass will do very little in such cases.  

Indeed, any report that is required to satisfy the court as to the suitability of 

the arrangement will normally be commissioned from the very Local Authority 

that has made the placement (Children Act 1989, section 7).  From the Local 

Authority's point of view, funding a private law application costs a fee of £175 

as against the much larger fees for care proceedings.   

 

10. There is no doubt that the number of cases where this is happening is 

increasing.  We do not think that the court fees are the only driver of this, but 

we are confident that they are a factor.  Members have given us examples of 

this.  In one case, the social work manager has told one of our colleagues 

that they saw no point in paying those fees when the child is already in a 

“safe, stable placement”.  In that case, the child had been seriously injured 

(the carer was charged with an offence under section 18) and had been 

placed with father.  The local authority was proposing to support the father to 

apply for a Residence Order.  It was only some months later, following robust 

legal advice, that the local authority issued care proceedings.  In another 

case, the child has suffered 31 injuries and was placed with grandparents.  

The local authority is encouraging the grandmother to apply for residence.   In 

each case, these arrangement have kept the child safe in the short term, but 

fail to address the fact that the parents do not accept responsibility for the 

injuries and consider this to be a temporary arrangement.    

 

11. We are aware that the MoJ is planning to put forward proposals to increase 

fees for private law applications to full-cost levels, but (given that many 

private law cases are resolved at the first appointment) we suspect that the 

fees will still be much lower than the fees for public law applications. 

 

12. In terms of other drivers, one of them is the move towards solution focused 

therapy (such as the Signs of Safety programme), which encourages the 
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family to define and find its own solution.  The limitations of solution focused 

therapy in high-risk cases were identified in the most recent serious case 

review report into Baby P2 and in Brandon et al’s review of serious case 

reviews (p73). 

 

13. Another factor to consider is what Brandon et al3 have called the “start-again 

syndrome”, where workers and managers, instead of attaching appropriate 

weight to the history of cases of chronic neglect, tend “to put aside knowledge 

of the past and focus on the present”.  They give as an example (p72): 

 

 “a new pregnancy or a new baby would be seen to present a fresh start.  

In one case the child’s mother has already experienced the removal of 

three children because of neglect, but her history was not fully used in 

considering he and her partner’s capacity to care for this child.  Instead 

agencies were more focussed on supporting the mother and the family to 

“start again”. 

 

14. Other examples quoted include the social worker leaving and a new worker 

starting afresh, or a worker going on long-term sick and the covering worker 

taking a short-term view of the case. 

 

15. There are, we suggest, a series of drivers towards reduced use of care 

proceedings.   Any decision to issue care proceedings, as opposed to private 

law or no proceedings, is the product of all these factors.  Each local authority 

has its own threshold for intervention and its decision makers have their own 

values.  Indeed, Masson4 identifies that decision-making is highly subjective 

and advocates the creation of a research-based assessment tool to help 

                                                 
2 Serious Case Review: Baby Peter : Executive Summary (Haringey LSCB February 2009) 
3 Brandon et al (2008) Analysing child deaths and serious injury through abuse and neglect: what can we 
learn? DCSF Research Report DCSF-RR023.  This was a review of 161 serious case reviews following 
death or serious injury to children. 
4 2007 p206, again writing about Emergency Protection Orders, but we say that the same principles apply 
to care proceedings 
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social workers decide on the need for proceedings.    

 

16. We are concerned about the safeguards for children where private law 

proceedings are used.  For example, those who are old enough can recall 

that children's guardians were originally introduced following a public inquiry 

report (the Maria Colwell report) in relation to a child who was returned home 

from care and whose Care Order was subsequently discharged by agreement 

between the Local Authority and the parents, without anybody scrutinising the 

case on behalf of the child.  The guardian's role only later expanded to 

include fresh applications for Care Orders.  The move towards the use of 

private orders instead of care proceedings effectively puts us back into the 

situation before that happened.  The original public inquiry identified the need 

for independent guardians.  The parents and the carers, supported by the 

local authority, are able to put arrangements before the court without the court 

having the benefit of any scrutiny on behalf of the child, as would always be 

the case in care proceedings. 

 

17. Another concern relates to the support that is offered to kinship carers where 

there is no care order in force.  This point was made by the Family Justice 

Council in its response to the original consultation (at p3): 

 

“Recent research already confirms that many family and friends carers, 

who are often significantly more impoverished, more likely to be living in 

overcrowded accommodation, in worse health and are older than 

unrelated foster carers, receive neither financial nor practical support. For 

example, such carers are significantly more likely to be left alone to 

manage contact arrangements despite the considerable strain it can place 

on such placements to the potential detriment of the child.” (Farmer E and 

Moyers S (2008 forthcoming) Kinship Care: Fostering Effective Family and 

Friends Placements, Jessica Kingsley).  
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18. We are also concerned that there are no threshold criteria for the making of 

private law orders.  An application for a residence order by a relative, at the 

behest of the local authority, is no less an intervention by the state than would 

occur if the local authority issued care proceedings, but the essential 

safeguard against unwarranted intervention is absent.   We remind the 

Review of the case of Nottinghamshire County Council v P [1993] 2 FLR 134, 

where an attempt by a local authority to use section 8 of the Children Act 

instead of care proceedings was severely criticised by the Court of Appeal.  

That was an application by the local authority itself, as opposed to an 

application made by a relative at the request of the local authority, but we 

submit that the effect is the same.   

 

19. Finally, we make some more general points.  Masson's research into care 

proceedings5, involved a study of around 400 cases, but did not identify any 

case where it was clear that care proceedings had been started 

unnecessarily.  This was reinforced by the evidence quoted in the Family 

Justice Council’s response (at para 12): 

 

“At a recent JSB training event, over 50 judges, mainly from the Circuit 

Bench, and mainly very experienced in trying public law cases on a day to 

day basis were asked two questions:  

 

o Do any of you have any experience of care cases being brought 

prematurely or unnecessarily? Not a single judge had such 

experience.  

 

o Do you have experience of cases regularly coming before you 

                                                 
5 Masson et al ((2008) Care Profiling Study  Ministry of Justice Research Series 4/08) p34.  There was one 
case out of 400 where the court found that the threshold criteria had not been proved, but the researchers do 
not conclude that the proceedings were unnecessary. 
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which have been inappropriately delayed by poor decision making 

by local authorities? Every single judge had such experience. 

Some commented upon cases where delays had run into years.”  

 

 

To the extent, therefore, that the MoJ has introduced these fees with the 

intention of reducing the use of proceedings, research that the Ministry itself 

has commissioned, together with the views of experienced judges, suggests 

that such a course would be dangerous.   

 

20. As we hope that we have made clear, we believe that child protection and 

care proceedings are a highly complex system.  There has been research into 

different parts of the system, but this has not produced an overview of how all 

parts of the system work together.  For example, we consider that the pre-

proceedings requirements of the Public Law Outline, even if they reduce the 

length of court proceedings, will not reduce the overall length of time that the 

child spends “in the system” ie from child protection referral to final court 

order.  This is because those who shaped the requirements did not 

understand the way in which work in prioritised within social care teams, with 

court work tending to take priority over preventive work.  The fee increases 

have added a further driver to a system that is not fully understood.  That is 

inherently risky.  The Social Care Institute for Excellence has recently 

published a report advocating a “systems” approach to serious case reviews 

following child deaths.  The systems approach tries to analyse how the 

various parts of a complex system interact, rather than focusing on mistakes 

made by individuals.  We suggest that, in the same way as the authors of 

serious case reviews are said not to try to understand how the child protection 

system works as a whole, rather than focusing on the acts of individuals, the 

MOJ has not tried to understand how care proceedings and everything 

around them functions as a system.  An appropriate response to Lord 

Laming's recommendation would be for the MoJ to take a step back, suspend 
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the fees and undertake that kind of systems-based research to understand 

what the drivers are that push or inhibit the commencement of proceedings in 

non-urgent cases.   

 

21. Returning to the question of decision making, we note from recent material 

published by Cafcass that there has been a wide variation in how individual 

Local Authorities have responded to recent events.  Some Local Authorities 

have seen a marked increase in applications for Care Orders.  Other local 

authorities have remained static or, we are told, have seen falls.  This 

followed a nationwide reduction following implementation of the PLO.  For 

some authorities, the introduction of the PLO and the increased fees also 

coincided with the implementation of the Integrated Children’s System (ICS), 

which we are told has forced workers to spend far more time on 

administration and recording.  The number of applications dropped 

dramatically following April 2008.  It is impossible to disaggregate the effect of 

those three factors in causing the reduction.  What we did perceive however 

was that, following the Baby P publicity, there was a definite sense that 

managers were realising that they had been living with high levels of risk, 

which they were no longer prepared to do.  We are also aware of cases 

where, following a change of manager or social worker, the new incumbent 

has reassessed the case and has been unwilling to continue to live with such 

levels of risk.  This has produced a number of cases in which the level of 

intervention has moved very quickly from "child in need" into emergency or 

urgent court proceedings.  There is no reason to believe that the resulting 

proceedings have been started inappropriately, so the implication is that 

cases, which should have been placed before the court in order to safeguard 

the child concerned, were not.  To the extent that the fees were a factor in the 

decision not to start proceedings earlier, they have been placing children at 

risk. 

 

22. In our submissions, we have acknowledged that there is unlikely to be a 
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“smoking gun”, ie direct evidence that decisions have been explicitly based 

upon the increased cost of proceedings.  We would however like to remind 

the Review that, whatever the terms of reference set by the Minstry of Justice, 

Lord Laming’s recommendation was that: 

 

“The Ministry of Justice should appoint an independent person to 

undertake a review of the impact of court fees in the coming months. In 

the absence of incontrovertible evidence that the fees had not acted as a 

deterrent, they should then be abolished from 2010/11 onwards.” 

 

23. We say that the evidence currently does not exist to justify a conclusion that 

the fees have not acted as a deterrent.  Indeed, there is some evidence that 

they have.   

 

 


