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Name: Association of Lawyers for Children 

Details: The Association of Lawyers for Children [“ALC”] is a national association of lawyers 

working in the field of children law. It has over 1200 members, mainly solicitors and family 

law barristers who represent children, parents and other adult parties, or local authorities. 

Other legal practitioners and academics are also members. Its Executive Committee 

members are drawn from a wide range of experienced practitioners practising in different 

areas of the country. Several leading members are specialists with over 20 years experience 

in children law, including local government legal services. Many have written books and 

articles and lectured about aspects of children’s law, and several hold judicial office. The 

ALC exists to promote access to justice for children and young people within the legal 

system in England and Wales in the following ways: 

(i) lobbying in favour of establishing properly funded legal mechanisms to enable all 

children and young people to have access to justice; 

(ii) lobbying against the diminution of such mechanisms; 

(iii) providing high quality legal training, focusing on the needs of lawyers and non-

lawyers concerned with cases relating to the rights, welfare, health and development 

of children; 

(iv) providing a forum for the exchange of information and views involving the 

development of the law in relation to children and young people; 

(v) being a reference point for members of the profession, Governmental 

organisations and pressure groups interested in children law and practice. 

The ALC is automatically a stakeholder in respect of all government consultations pertaining 

to law and practice in the field of children law.   

 

The Association of Lawyers for Children (ALC) welcomes this opportunity to comment on the 

proposed changes to the Guidance in relation to court proceedings.  Our members represent 

local authorities, parents and children in care and related proceedings.  We are therefore 

concerned to see that, before as well as during and after court proceedings, children’s long-

term interests are properly safeguarded.   
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We deal below with the specific consultation questions, but we wish also to make some 

general comments. 

 

We see this document as a missed opportunity.  Most of it is descriptive and superficial.  

Decisions in relation to care proceedings are important and complex and professionals 

require clear guidance as to best practice.  These are times of great change in social work 

and legal practice, times when clear leadership and guidance are required.  This document 

simply does not provide this.  For example, we highlight below what we see as significant 

deficiencies in the Guidance in relation to the pre-proceedings stage.  There is very little said 

about best practice in the use of experts before proceedings.  We expand on this further 

below, but we are concerned that, especially under the new version of the PLO, it is likely 

that local authorities will be trying to complete their assessment work, including expert 

assessments where appropriate, before issuing proceedings.  At that stage, the child has no 

voice at all (save for an Independent Reviewing Officer in those case where the child is 

looked after) and the representation of the parents is limited.  Yet the court will be reluctant to 

authorise a further assessment where one has been carried out before proceedings.  There 

is a real danger that the futures of parents and children will be decided on the basis of the 

opinions of experts instructed without proper involvement of either the parents or the child.  

We cite this merely as an example of the type of issue where clear guidance is essential, but 

is lacking from this document.  We give other examples in our responses to specific 

questions. 

 

Q1 This guidance is primarily for use by social workers, local authority lawyers and 

other local authority children’s social care staff.  Is the guidance appropriate for its 

target audience? 

 

No.  The Guidance is pitched at a basic level.  As such, it has some value as an introduction 

for social workers and managers who lack experience of this type of work, although the 

treatment of the law is incomplete in many places and liable to be misleading.   

Our main concern is that large parts of the document are synoptic rather than analytical or 

advisory.   It therefore has very limited value for experienced social workers and, especially, 

local authority lawyers, to whom the information is already well known.   

 

In particular, most of the document does not give advice in relation to the appropriateness 

and use of the various orders, which is what we would expect guidance to do.  For example, 

the first section of Chapter 3 (Care Orders) provides a basic summary of the legal effect of a 

care order.  It says nothing about good practice in relation to the operation of a care order, 
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such as the importance of sharing parental responsibility, involvement of family in decision 

making and the maintenance of contact.  That is what we would expect to see in a document 

that is described as Guidance.  The section on secure accommodation orders is an 

exception; that section does contain brief but useful guidance on the approach to be taken. 

 

Q2 Does the guidance cover the necessary statutory requirements of pre-proceedings 

and care orders?  If not, what is missing? 

 

The guidance refers to the early assessment of kinship carers as a possible means of 

avoiding the need for care proceedings.  Clearly there are cases where this will be 

appropriate, but we are concerned that some local authorities use private law proceedings 

where care proceedings would be more appropriate.  This causes a number of difficulties for 

parents and children: 

 

 Following the changes to the Legal Aid scheme, parents will not generally have the 

benefit of legal advice, whereas the kinship carers often have access to advice and 

representation funded by the local authority. 

 The child is generally not represented at all within private law proceedings, whereas 

in public law they will have the benefit of a solicitor and Children’s Guardian. 

 The likely outcome of the proceedings is that the child will be permanently removed 

from the care of the parents, without the safeguard provided by the s31 threshold 

criteria. 

 

This is not the place to debate the merits of those points, but there is no doubt as to their 

importance.  A parent or child in private law proceedings has a very different experience from 

that in care proceedings.  Social Workers, their managers and their legal advisers should 

consider very carefully the relative benefits of the two types of proceedings before deciding 

which to pursue.  There is no guidance about this decision-making in the draft document.  

This is an area where good practice may dictate that care proceedings are started, while 

cost and expediency suggest the opposite.  This is the type of issue in relation to which the 

Departments should be offering clear and authoritative guidance as to when it is and is not 

appropriate to use private law proceedings.  The logical place for this would be section in 

Chapter 2 on pre-proceedings meetings. 

 

The document confuses the various stages of the local authority's involvement in the case.  

For example, the impression is given that all cases inevitably follow the same path from 
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referral to proceedings.  The reality is that only a very small proportion reach even the pre-

proceedings stage.  This should be set out more clearly. 

 

The draft refers to early liaison with family members who may be suitable carers if the child 

cannot remain with the parents. This works well when the local authority has the parents’ 

consent to talk to the family members. However there are some occasions where the 

parents are extremely resistant to the Local Authority sharing their information. It is crucial 

for the family members to be fully informed of the issues with the parents otherwise the early 

work can be undermined.  It would be helpful if the Guidance could deal with the issue of 

what, if any, information can be shared with family members before proceedings, bearing in 

mind the requirements of the Data Protection Act 1998. 

 

There is no mention of Fostering for Adoption, which local authorities are now legally 

required to consider in suitable cases.  This should form part of the planning that takes place 

at the pre-proceedings stage, especially in cases where the plan is to remove a baby at 

birth. 

 

There should be more detailed guidance in relation to best practice on the instruction of 

experts before proceedings.  Where the court is asked to authorise the instruction of an 

expert within court proceedings, there is a very clear process to be followed and a very clear 

shared understanding of what represents best practice1.  This includes involving the parents 

in the choice of experts and the scope of their instructions.  Because it is unlikely that the 

court will allow the parties to repeat an expert assessment that was completed before 

proceedings, the same best practice considerations should apply to pre-proceedings 

assessments.  This is especially important because, at that stage, the child has no legal 

representation and the parents have access to only limited legal support under the Family 

Help (Lower) scheme.  The outcomes of any pre-birth assessments are likely to be an 

important part of the evidence in the proceedings.  The type of safeguards set out in Part 25 

of the Family Procedure Rules should therefore apply no less where the assessment is 

commissioned by the local authority before issue.   Practice Direction 25A issued with the 

Family Procedure Rules sets out some basic guidance2.  This needs to be set out and 

developed here.   

 

The names of the various letters sent to parents have been changed from the previous 

Guidance.  We do not see any need for this change and think that it will cause confusion.  

                                                           
1
Family Procedure Rules 2010, part 25 and associated Practice Direction. 

2
http://www.justice.gov.uk/courts/procedure-rules/family/practice_directions/pd_part_25a#IDAQTOGC 

http://www.justice.gov.uk/courts/procedure-rules/family/practice_directions/pd_part_25a#IDAQTOGC
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Professionals are familiar with the term ‘Letter before Proceedings’ as the letter which asks 

the client to attend a pre-proceedings meeting and to bring a solicitor.  The other type of 

letter is generally known as the ‘immediate issue letter’ which says that the local authority 

will be applying to court straight away because things have become so serious. These terms 

are well-recognised and remain fit for purpose.  [para. 28, p.16]. 

 

There is nothing in the guidance about the pre-proceedings meeting itself. Given the central 

role of the meeting in the overall process, this is  particularly unimpressive.  The previous 

version of Vol. 1 Court Orders was also lacking in relation to this.  The defect was remedied 

in by the MoJ producing  Preparing for Care and Supervision Proceedings3. That document 

contains detailed guidance on the conduct of the pre-proceedings meeting, and for that 

matter on the process generally, but the information is neither contained nor referred to in 

the draft guidance.   

 

There are a large number of cases which now involve international issues and there have 

been some recent cases which provide some guidance as to the steps which should be 

taken. However the draft Guidance does not mention cases which invoke Brussels II 

Revised. It would be useful for guidance to be included in relation to best practice in these 

cases – if steps are not taken early on in proceedings (e.g. involving the relevant Central 

Authority), this can cause delay.  

 

In many cases, there are concurrent care and criminal proceedings.  Those are difficult 

cases for the courts to manage, as evidenced by the publication of guidance (to which the 

DfE is a signatory) on the correct approach to case management4.  Some aspects of the 

Protocol, for example in relation to the disclosure of documents held by the police, are 

relevant in the pre-proceedings stage.  The principles of good practice should therefore be 

set out here and there should be a reference to the full document.   

 

The document is completely silent about the impact on court proceedings of the European 

Convention on Human Rights and the UNCRC.  Given that care and placement orders 

                                                           
3http://www.justice.gov.uk/downloads/protecting-the-vulnerable/official-solicitor/childrens-
cases/prepcarenadsupervisionprocs.pdf 
 
4 ACPO et al (2013) Protocol and Good Practice Model Disclosure of information in cases of alleged 
child abuse and linked criminal and care directions hearings.  
www.cps.gov.uk/publications/docs/third_party_protocol_2013.pdf  

and care directions hearings 

http://www.justice.gov.uk/downloads/protecting-the-vulnerable/official-solicitor/childrens-cases/prepcarenadsupervisionprocs.pdf
http://www.justice.gov.uk/downloads/protecting-the-vulnerable/official-solicitor/childrens-cases/prepcarenadsupervisionprocs.pdf
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represent the most drastic form of interference with family life, and the emphasis placed on 

these issues by the senior judiciary, this is a serious omission.  The document should clearly 

describe workers’ obligations under both instruments. 

 

Q3 Is the guidance clearly expressed?  If not, what aspects might be made clearer? 

 

There are several grammatical and punctuation errors.  The fact that so many of these are 

present in a document published on behalf of Government creates the impression that the 

production of this Guidance is not being accorded the priority and status that its subject 

matter warrants. 

 

The apparent desire to shorten the Guidance means that provisions in legislation and in 

other guidance documents such as Working Together have been paraphrased rather than 

being properly cited and referenced.  This means that the Guidance does not present as an 

evidence-based document, nor will it give a complete picture – but moreover neither does it 

refer to the other sources from which professionals will be able to complete the picture.  For 

example, (p22, para. 10), there is a statement that the court can only make a placement 

order if certain criteria are met, but there is no of the important requirement that parental 

consent either be given by the parent(s) or dispensed with by the court.  The need to 

dispense with consent is the central issue in the majority of adoption cases that come before 

the courts and it should be properly explained. 

 

Terminology is not used consistently.  For example, there are many references to “child 

arrangement orders” rather than “child arrangements orders”.  There are various references 

to ‘leave’ of the court and also ‘permission’ of the court. This is inconsistent – following the 

implementation of the Family Procedure Rules 2010, the correct term is ‘permission’ of the 

court.  Finally, there are references to the local authority 'issuing' an application for a care 

order. The local authority ‘makes’ an application and it is the court that ‘issues’ the 

application by accepting it and sealing the front page of it. 

 

Q4 Are there any other links which would be helpful to be included in the guidance? 

 

 http://www.justice.gov.uk/downloads/protecting-the-vulnerable/official-

solicitor/childrens-cases/prepcarenadsupervisionprocs.pdf. 

 http://www.childrenslegalcentre.com/index.php?page=the_child_law_advice_line 

should be given at p.44 under the reference to Coram Children’s Legal Centre.. 

http://www.justice.gov.uk/downloads/protecting-the-vulnerable/official-solicitor/childrens-cases/prepcarenadsupervisionprocs.pdf
http://www.justice.gov.uk/downloads/protecting-the-vulnerable/official-solicitor/childrens-cases/prepcarenadsupervisionprocs.pdf
http://www.childrenslegalcentre.com/index.php?page=the_child_law_advice_line
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 The reference on p.44 to Coram Children’s Legal Centre is not exactly accurate. The 

line is actually open from 8 a.m. until 8 p.m. Monday to Friday rather than 9-5 as they 

say. Also it should say “provides free… and professionals, through its Child Law 

Advice Line. An advisor can be…”5 

 The Family Court Guide on the Judiciary website at 

http://www.judiciary.gov.uk/publications-and-reports/FamilyCourtGuide 

 

 

 

Q5 This guidance includes some best practice examples. Are these helpful? 

 

There are actually no best practice examples at all. “Best practice examples” suggests a 

scenario and an explanation of how best practice was used in that scenario. The information 

in the text boxes, for example on page 26, are general guidance as to good practice, not 

specific examples of best practice example. 

 

We are concerned that, in many places, this document does not achieve the purpose of 

official Guidance.  While not having the status of regulations, guidance documents are likely 

to be quoted or used in court proceedings as well as in local authority policy and practice 

papers – and could/should be capable of providing the basis for a legal challenge of LA 

actions.  Much of this document merely states the law with a variable degree of accuracy, 

which is not the purpose of section 7 Guidance.  Large parts fails to move beyond that 

statement of the law into the proper role of Guidance, which is to provide clear leadership in 

relation to good practice.  

 

 

Q6 Do you think the guidance and annexes are user friendly? If not, how can they be 

improved? 

 

We have mostly dealt with this is our responses to other questions.  The legal information is 

incomplete and not referenced to sources. This will make it difficult for the user to obtain 

reliable information, especially about the legislation. 

 

We are concerned that the document does not address the requirements of its primary 

audience, namely the judiciary. We note from the consultation paper that it was not 

                                                           
5
This information has been provided by a member of our Executive Committee who works for Coram Children’s 

Legal Centre. 

http://www.judiciary.gov.uk/publications-and-reports/FamilyCourtGuide
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addressed to the judiciary and we wonder to what extent their views have been canvassed?  

Judges have said a great deal is other contexts about what they want to see in social work 

statements, for example: 

 No use of small fonts in order to squeeze in more text – the recently-published 

“House Rules” in relation to court orders prescribe a minimum of 12 point6; 

 Analysis that is properly referenced across the various statements and assessments; 

 Narrative and analysis that are evidence-based. 

 

We will comment on the user-friendliness of the template statement as part of our wider 

comments about that document. 

 

Q7 Bearing in mind that this guidance is primarily for use by social workers, is there 

too much content on private law? 

 

No.   We think that this is an important area and a lot more detail is needed.  We expand on 

this in our response to Question 8.   

 

We note that, like the 2013 version of the Working Together Guidance, this document is 

essentially a slimmed down version of the original.  In the case of Working Together, we are 

aware of the policy concerns that led to the decision to reduce the sheer volume of 

guidance. However, this document serves a different purpose and it is simply not appropriate 

simply to omit large chunks of the contents. 

 

Q8 Do you think that there are additional issues that should be covered in the Private 

Law chapter? 

 

Private law is an increasingly important part of the work of social workers, for several 

reasons.   

 

First, practice has evolved so as to favour applications by kinship carers for private law order 

over care proceedings in appropriate cases.  This approach finds support in the Guidance 

(Chapter 2, para 2 – early identification of kinship carers may avoid the need for 

proceedings).    Social Workers need a thorough understanding of private law proceedings 

and orders in order to be able to deal with such cases.  For example, the should be 

                                                           
6
 http://www.judiciary.gov.uk/Resources/JCO/Documents/Reports/annex-c-family-orders-project-house-

rules.pdf 
 

http://www.judiciary.gov.uk/Resources/JCO/Documents/Reports/annex-c-family-orders-project-house-rules.pdf
http://www.judiciary.gov.uk/Resources/JCO/Documents/Reports/annex-c-family-orders-project-house-rules.pdf
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guidance to assist with the situation where a relative is being considered as a long-term 

carer, and the worker is expected to consider the relative merits of a Child Arrangements 

Order and a Special Guardianship Order.  The draft contains a summary on relation to each 

order but no comparison of the relative merits and factors to be considered in deciding which 

order is more appropriate.   

 

Secondly, social workers regularly become involved in private law proceedings, generally as 

authors of section 7 welfare reports.  This important aspect of their work is simply not 

mentioned.  In contract with social workers, CAFCASS officers who are charged with the 

same tasks, and also have social work qualification, receive extensive training and guidance 

in relation to their role in private law.  The cases where local authority social workers are 

acting as welfare officers are among the more complex private law cases, yet nothing is 

provided to assist them.  This is a significant omission.  Topics that should be addressed 

include: 

 the nature of the new child arrangements orders and when it is appropriate to 

recommend the making of such orders; 

 the increasing role of mediation and other forms or alternative dispute resolution; 

 the availability of Contact Activity Directions and activities such as Domestic Violence 

Perpetrator Programmes, which can be ordered by the court7; 

 the options for enforcing orders for contact; 

 the possibility of the child being joined as a party in appropriate cases. 

 

There should also be guidance for social workers dealing with section 37 directions made by 

courts in private law proceedings.   

 

Q9 Are the pre-proceedings letters expressed appropriately and clearly? 

 

These appear to be very similar to the previous versions.  Our only comment is that it would 

be helpful if the second substantive paragraph made it clear that the details of the concerns 

are in the annex, and not in the body of the letter.. 

 

Q10 Chapter 4 is designed to provide information on some of the more frequently 

used orders.  Are the orders in this chapter the most helpful to include? 

 

                                                           
7
Most social workers (and local authority lawyers) are unaware that they are able to make referrals to the 

various services such as supervised contact and perpetrator programme that are commissioned by 
CAFCASS. 
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Yes, although we think that Recovery Orders should also be included. 

 

Q11 Does the guidance contain enough information on what practitioners should do 

when considering whether to apply for a secure accommodation order for looked after 

children for welfare reasons? 

 

These paragraphs are helpful, but would not be sufficient to inform a social work decision 

about applying for a secure order.  We would comment that this section contains (albeit 

briefly) the type of guidance about the use of the orders that we think is lacking elsewhere in 

the draft.   

 

It would be helpful to include guidance on the need to ensure that secure accommodation is 

not seen as an end in itself.  From the outset of the placement, the local authority and other 

professionals should be actively working to address the reasons why the child needs to be in 

secure accommodation and identifying a suitable open placement. 

 

Q12 The LA Social Work Evidence Template has been included at Annex A. This is 

intended to support the production of evidence for care applications. How could the 

template be amended to best support social workers in collecting robust evidence? 

We understand that the aim of this document is to draw all of the initial evidence in care 

proceedings into a single document.  If this ensures consistency, then we welcome it in 

principle.  However, the form has a “tick-box” feel about it and we are concerned that it will 

result in statements that contain less, rather than more, analysis.  This will compound the 

concerns raised by the senior judiciary, Ofsted and CSSIW Wales about the use of “tick-box” 

formats for parenting assessments. We also note the similar phenomenon with the care plan 

template contained in LAC (99) 29.  That template was intended to ensure that the plan 

contains of the required information.  In practice, most care plans are cut and paste 

exercises from plans in other cases.  The basic information is there, but there is often little 

analysis of the thinking behind the plan.  In a series of cases during 2013, the Court of 

Appeal has been critical of the lack of analytical rigour in social work care plans.  We think 

that the solution to this lies, not in excessive prescription, but in providing more general 

guidance as to how the evidence should be presented to the court.  This is consistent with 

the less-prescriptive approach that has followed the Munro review into social work practice.  

It is also consistent with the research evidence that judges need to see reports that address 

the welfare test, are evidence-based, forensically driven and transparent in analysis.  As a 

minimum, the template needs to make it clear that reference should be made to number 

parargraphs in other documents such as assessment reports and witness statements and 
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that text boxes can be expanded where necessary.  As well as meeting the needs of the 

target audience, it may improve the confidence of social workers in the quality of their own 

work. 

 

We are concerned that the document appears to be intended to replace a report of a social 

work assessment of the child and family.  We do not believe that it is capable of doing this 

and indeed think it may well worsen the problems judges currently experience with some 

social work assessments.  Also, the guidance in that part of Working Together that replaced 

the Assessment Framework leaves it to local authorities to devise their own assessment 

models, provided that these incorporate the domains and dimensions set out in the 

Framework.  Logically, this means that individual authorities need to be able to present the 

outcomes of their assessments in ways that reflect their chosen assessment models.  The 

role of the template document will then be to build on the outcome of the assessment(s) by 

critically analysing it and explaining how it informs the local authority's position.  The 

template statement would of course need to refer to the dates and sources of evidence 

(assessment records, witness statement etc) if it is to really assist the court. 

 

We do not think that this statement can replace separate care plans. Care plans are specific 

documents and exist for the benefit of the child. After proceedings finish the care plan needs 

to remain a stand alone documents for the Independent Reviewing Officer. It is appropriate 

for the key features of the care plan to be summarised in the template but it should not be 

used to replace the stand-alone care plan document – in fact the current guidance on court 

care plans says that the care plan “is a distinct and separate formal court document”8 

 

Q13  Do you think the guidance says enough about the importance of involving foster 

carers in the care planning process? 

 

All that the document appears to say is: “Where the child has a foster carer, the carer’s 

views should be sought on issues such as the child’s progress in their placement and longer 

term planning decisions.” [para. 25, p.16]. 

 

                                                           
8
 It is not strictly relevant to the subject of this consultation, but we would mention that the current guidance 

on care planning is confusing.  Care plans for looked after children are regulated by the Care Planning, 
Placement and Case Review Regulations, whereas as care plans for court are governed by the Health Circular 
LAC (99) 29.  We think that the latter document, which is 15 years old, is ripe for review.  Also, the two sets of 
requirements mean extensive duplication of work for social workers and could be harmonised as part of such a 
review. 
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We agree with that statement, but it does not explain why their views should be sought, the 

role of those views in the decision-making process and how to decide what weight should be 

attached to them. 

 

Q14 The revised guidance now includes sections on placement and adoption orders. 

Do you think this is appropriate? 

 

Yes but, given what is happening in the family court following the reported cases of Re B, Re 

B-S and others, these sections need to be fuller and reflect a little more on the advice that 

the courts are giving to social workers.  Much of what the courts have said relates to the lack 

of analytical rigour in preparing plans for adoption.  This is an opportunity to provide useful 

and timely guidance on this challenging social work task. 

 

As mentioned above, there should be reference to fostering for adoption and to the new 

adoption guidance (currently in draft and out for consultation) about the safeguards that are 

needed to ensure that it is used appropriately.. 

 

Association of Lawyers for Children 

March 2014 

 

 

 

 

 


