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Name:   Association of Lawyers for Children 
 
Details: The Association of Lawyers for Children [“ALC”] is a national 

association of lawyers working in the field of children law.   It has over 
1200 members, mainly solicitors and family law barristers who 
represent children, parents and other adult parties, or local authorities. 
Other legal practitioners and academics are also members.  Its 
Executive Committee members are drawn from a wide range of 
experienced practitioners practising in different areas of the country.  
Several leading members are specialists with over 20 years experience 
in children law, including local government legal services.  Many have 
written books and articles and lectured about aspects of children‟s law, 
and several hold judicial office.    

 
The ALC exists to promote access to justice for children and young 
people within the legal system in England and Wales in the following 
ways: 
(i)   lobbying in favour of establishing properly funded legal 
mechanisms to enable all children and young people to have access to 
justice;  
(ii) lobbying against the diminution of such mechanisms;  
(iii) providing high quality legal training, focusing on the needs of 
lawyers and non-lawyers concerned with cases relating to the welfare, 
health and development of children; 
(iv)  providing a forum for the exchange of information and views 
involving the development of the law in relation to children and young 
people;  
(v) being a reference point for members of the profession, 
Governmental organisations and pressure groups interested in children 
law and practice.    
 
The ALC is automatically a stakeholder in respect of all government 
consultations pertaining to law and practice in the field of children law. 

 
 

Contact 

Details: ALC 

PO Box 283 
East Molesey KT8 0WH 
Tel: 020 8224 7071 
Website: www.alc.org.uk 

 
E-Mail: admin@alc.org.uk

http://www.alc.org.uk/
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Introduction 
Conscious of the need to keep our submission to a reasonable length and of the 
evidence that this Review will receive from others, the ALC has answered those 
questions where it feels that it can most assist. Together with other representative 
groups, the ALC gave oral evidence on 28th July 2010. A note of the ALC‟s oral 
opening is attached and provides the prelude to the answers that we provide. 
 
Overarching issues and the case for change 

Q1 What does the family justice system mean to you? What should the purpose 

of the family justice system be? What should not be included in the family 

justice system? 
 

A1  The family justice system encompasses the court and non-court-based 
mechanisms for the resolution of disputes within and affecting families. Its 
purpose should be to ensure justice for those involved, and, as an organisation 
committed to promoting justice for children, we are particularly concerned that 
any family justice system should give central focus to the need to ensure justice 
for them. We would fully endorse the view of the President of the Family Division 
that “the protection and welfare of children are the primary functions of the 
Family Justice System”.1 

 
In relation to children‟s cases it should provide a fair and just forum for reviewing 
and resolving disputes between parents, and between parents and professionals, 
within which the child‟s voice can be heard as a party independent to that of 
adults/other parties and within which the child‟s welfare is the paramount 
consideration.   

 
Q2 What should the role of the state be when dealing with family-related 

disputes that do not concern the protection of children or vulnerable adults? 

To what extent should the state fund this? 
 
A2  We would caution at the outset against any assumption that cases involving the 

protection of children can be equated only with public children law cases. A 
significant number of private children law disputes involve child protection issues 
arising directly (eg allegations of physical or sexual abuse by parent on child) or 
indirectly (eg allegations of domestic violence, or parental mental 
health/substance abuse issues). 

 
In those residual private law disputes involving neither child nor adult protection 
issues, the role of the State in a liberal democratic society remains to ensure 
access to justice for - and an equality of arms between - those who need it. There 
remain concerns about issues of inequality of power between parents, and thus 
the avenue of court directed adjudication should not be completely closed.  Given 
the recognized fall-out from such family-related disputes on children and the 
long-term individual and societal impacts that such can have, the State also has a 
vested interest, and by necessity a role, in ensuring that such disputes are resolved 
as swiftly, amicably and fairly as possible. That should involve the State 

                                                 
1 Keynote speech by Lord Justice Wall – Justice for Children: Welfare or Farewell? - to the ALC 2009 
National Conference, at para 18. 
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encouraging and, where appropriate, funding the use of non-court-based 
resolution and ensuring access to justice for those who need it. Without state 
funding there will be a risk that the emotionally or economically powerful party‟s 
wishes will prevail, whether or not these are consistent with the child‟s welfare.  
State funding will continue to be necessary to ensure that there is an independent 
body (whether CAFCASS or alternatives) available to ensure that the child‟s 
voice is heard. 
Education, training and information provision are all part of the State‟s role, and 
we would emphasise the importance of the State not only encouraging non-court-
based resolution but fostering an environment in which it can flourish (see A7 
below).  
 
In straitened times, we recognise that public funding needs to be prioritised, and, 
for us, the first priority must be for those public and private law cases where 
issues of child protection arise.  Part of that priority is the need to ensure that 
specialist representation remains, and that those who practise within that highly 
complex, demanding but socially important area of work are sufficiently 
remunerated to enable them to continue in this field – this saves time and money. 

 
Q3  How effectively does the current family justice system meet the needs of 

its users? For example: 

(a) Does it have the capacity to deal with all cases comprehensively? 

(b) How could capacity in the system be increased? 

(c) How efficient is the system? 

(d) Does the system ensure equality and diversity?  
 
A3 Given the various resource constraints and increased burdens under which the 

current system has had to operate, the heightened and unrealistic expectations of 
some of its users, and the inevitability of there being disgruntled and critical users 
within any family justice system, our assessment is that the existing system meets 
the needs of its users to a far greater degree than is often credited. In public law, 
we would highlight that the majority of cases proceed on an agreed threshold 
basis2 and that the final hearing of 70% of those cases conclude within one day.3 
In private law we would point up the ONS statistics showing that 90% of post-
separation arrangements for children are arrived at without the need for 
proceedings, with the satisfaction rates for that 90% far higher than the 10% who 
go to court,4 and draw attention to the findings of Joan Hunt‟s important recent 
research.5  
 

We answer in relation to the sub-questions as follows: 
(a) No. 
(b) By paying heed to the seven matters listed under our “lessons of the past that 

should inform the future” section of our oral evidence opening; by ensuring 
that the cases that come to court are the ones that need to be there; by 
abolishing CAFCASS and developing a more locally based, cost effective and 

                                                 
2 Ibid, at para 23.  
3 Legal Services Commission data. 
4  See P Pressdee, J Vater, F Judd & J Baker Contact: The New Deal (Family Law, 2006), at p 14.  
5 Hunt J & Macleod A (2008) Outcomes of applications to court for contact orders after parental 
separation or divorce. Oxford University/MOJ. 
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independent welfare services for courts; by improving the overall quality of 
some care applications and thus enabling improvements in  judicial case 
management (though not by the counter-productive micro-management route); 
by better control of the use and cost of experts focusing on clear analysis of 
need in the specific case; and by avoiding unnecessary process and litigation 
(see further at A17 below). 

(c) How is efficiency to be measured? If by speed of process, then, for reasons 
largely resulting from under-resourcing, the system does not perform well. If 
by quality of justice and by meeting more generally the needs of society‟s 
most vulnerable children, the system actually performs relatively well. We 
would refer to the general answer given to this question and to the value and 
importance of child-centred, evidence-based decision-making, which is a 
central feature of our existing system and ensures that justice is done in the 
vast majority of cases. 

(d) We cannot go so far as to say that the system actually ensures equality and 
diversity.  Many courts, social workers, specialist child care lawyers and child 
experts are aware of the spectrum of parenting practices and values which 
exist in different racial, cultural and religious groups.  And as research 
indicates,6 with regard to the current threshold for a care order (actual or likely 
significant harm) there is no evidence to suggest that the threshold is 
inappropriate for cases concerning children from minority ethnic families.  
However, the research did identify some variation in the focus on issues of 
diversity in reports for courts with some reports being in effect „culture blind‟.  
Further research identified that some parents from minority ethnic groups were 
dissatisfied with the attention to diverse cultural/religious backgrounds in their 
own statements and, while very few parents reported experiences of racism 
during proceedings, more felt that they had been subject to disrespectful or 
insensitive treatment in court.7 They did not for the most part put this down to 
racism/discrimination by courts but rather said it resulted from a lack of court 
time and pressures on the judiciary – from which they felt all parents suffered.  
Overall most solicitors involved in the research felt that there had been 
substantial improvements in this field in recent years but there were pockets of 
concern and both solicitors and minority ethnic parents felt there was room for 
improvement in court practice – which would improve their experience of care 
proceedings albeit it would not necessarily change the outcome. 

 

Better courts and alternatives to legal processes 

Q4  Are there areas within the current system where we could adopt a more 

inquisitorial approach, whereby the court actively investigates the facts of the 

case as opposed to an adversarial system where the role of the court is 

primarily that of an adjudicator between each side? What are the options, 

and advantages and disadvantages, for: 

(a) Private disputes arising from divorce or separation? 

(b) Public matters, where the state intervenes to ensure the protection of 

children? 
 

                                                 
6 See Brophy J, Jhutti-Johal J and Owen C (2003) Significant harm: child protection litigation in a 
multi-cultural setting. London: Department for Constitutional Affairs (now the MoJ). 
7 See Brophy J, Jhutti-Johal J and McDonald E (2005) Minority ethnic parents, their solicitors and 
child protection litigation. London: Department for Constitutional Affairs.  
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A4   The question suggests that the court‟s current primary role is simply as an 
adjudicator between two parties, warring on an agenda which they themselves 
have drawn up. In public law proceedings it has long been acknowledged – first in 
case-law and then through the Protocol and thereafter the Public Law Outline - 
that it makes for more focused and proportionate proceedings if the local authority 
first identifies the threshold allegations that it seeks to prove (which requires it to 
analyse what it needs to, and can, establish), for those against whom those 
allegations are made to respond to them, and for the court to be the ultimate 
arbiter of what factual matters actually require determination.8 This process: (a) 
leads to threshold issues being agreed in most cases and narrowed only to those 
requiring the court‟s determination in others; (b) ensures a proper forward-looking 
focus on child welfare issues; and (c) ultimately saves the court time. A similar 
process, long recognised as entailing good practice, occurs in private law where 
issues of harm are in dispute, which are material to the eventual outcome.9    
 
But the question also fails fundamentally to recognise the quasi-inquisitorial, 
quasi-adversarial nature of the public and private law proceedings that we 
currently have anyway. We are of course cognisant of the strong and successful 
emphasis within family finance proceedings upon consensual resolution (the FDR 
is an embodiment of precisely that). But inevitably we concentrate on children law 
proceedings within which we would identify the following inquisitorial features:  
 the parameters set within both public and private children law proceedings by 

the child welfare paramountcy principle; 
 the child welfare focused problem-solving approach enshrined within the 

Children Act 1989 and early Guidance10 identified in the early Children Act  
research programme funded by the Department of Health,11 further developed 
and enhanced in the Public Law Outline;  

 the child welfare focused problem-solving approach enshrined within the 
Private Law Programme; 

 the ability of the court to call for witnesses not called or sought by any party; 
 the ability of the court to question witnesses and to direct the parties‟ own 

questioning; 
 the ability of the court to impose solutions not sought by any party and, where 

appropriate, to reject outcomes that have been agreed by the parties; 
 the requirement on a party to disclose all reports including unfavorable reports 

and any other relevant material within their possession. 
 

The system retains an adversarial element where evidence cannot be agreed and 
                                                 
8 See the decision of McFarlane J in A County Council v DP, RS, BS (by the Children’s Guardian) 
[2005] EWHC 1593 (Fam), [2005] 2 FLR 1031, and the cases cited therein. 
9 See now the Practice Direction: Residence and Contact Orders: Domestic Violence and Harm [2009] 
2 FLR 1400.  
10 See for example, Department of Health, Social Services Inspectorate (1994) The Challenge of 
Partnership in Child Protection: Practice Guide. London: HMSO; Department of Health (1995) Child 
Protection: Messages from Research. London: HMSO; Home Office, Department of Health, 
Department for Education and Science and the Welsh Office (1991) Working Together under the 
Children Act 1989: A Guide to Arrangements for Inter-agency Co-operation for the Protection of 
Children from Abuse. London: HMSO. 
11 See for example, Hunt J, Macleod A and Thomas C (1999) The Last Resort: Child protection, the 
courts and the 1989 Children Act. London TSO; Brophy J (1999) Expert Evidence in Child Protection 
Litigation: Where do we go from here? London: TSO. 
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needs to be tested – where evidence of fact and perhaps especially of opinion, 
which might be determinative of the outcome, requires challenge in the interests 
of fairness and so as to enable the best evidence-based outcome to be reached.  
 
If the question invites some move towards the French system, which involves a 
heavily resourced inquisitorial judiciary, recruited, trained and employed in a way 
wholly different from that currently operating within this jurisdiction, then we 
would caution heavily against that. France has the family justice system that is 
right for France and which reflects its own legal history, traditions and mores. 
England is different, and there is no empirical basis upon which to suggest that our 
system is fundamentally wrong and/or that importing another system would work 
better. It would indeed be quite extraordinary if we were left with a justice system 
whereby a man facing a minor criminal charge would be entitled to challenge the 
case alleged against him, but a lesser entitlement would be accorded to parents at 
risk of losing their child permanently or to a non-resident parent at risk of being 
left with no contact with their child. 
 
It follows that we firmly believe that our existing quasi-inquisitorial, quasi-
adversarial system strikes the right balance, and we would not change it.  

 
Q6  How best can we provide greater contact rights to non-resident parents 

and grandparents? 

 

A6 The language used, “contact rights”, is at best unhelpful.  Everyone has the 
right to respect for his private and family life, including a child, whose Article 8 
rights override those of the adults, where they conflict.   
 
Ascribing a right to contact to a non-resident parent and to four grandparents, each 
of whose wishes may not be compatible with any of the others, risks overriding the 
need of a child for his or her own private life.  Each child‟s circumstances are 
different, and each child‟s needs vary as they get older.  While we are aware of the 
pressure from representative interest groups who claim that courts are biased 
against fathers and grandparents, pandering to single issue lobby groups and the 
postbag of a small number of Members of Parliament is not evidence based policy 
derived from independent research and is not representative. The court‟s discretion 
to order the most appropriate contact arrangements for the individual child should 
not be fettered by insistence on the adults‟ rights. 
 
There is, so far as we are aware, no reputable research to substantiate the 
proposition that the “contact rights” of non-resident parents, whatever that means, 
need increasing. Indeed the recent research by Joan Hunt12 runs counter to that 
contention. 
 
Nor are we aware of any research to suggest that the section 10(9) Children Act 
1989 leave requirement is otiose, or incorrectly set, or that somehow grandparents 
who should be parties to proceedings are wrongly being deprived of that 
opportunity.  

 

                                                 
12 Supra. 
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Thus, as indicated above, our essential concerns with this question are that the 
terminology is technically incorrect, and that it is inflammatory when viewed in a 
framework which exists to promote conciliatory, non-confrontational, child-
focused outcomes and to move parents and others away from thinking in adult 
based rights terms. 
 
Some children have very close and meaningful relationships with their 
grandparents (which, where appropriate and possible, courts aim to continue) 
others however do not.  In care proceedings evidence demonstrates some 
grandparents were parents from whom children (now parents themselves) were 
removed because of parenting problems and neglect/ill-treatment. Some children 
subject to proceedings have their closest relationships with persons who are not 
blood relatives but are/have been significant people in their lives. It is thus the 
quality of the relationship and its meaning to the child that counts, not the 
category of relative. 
 
It is perhaps the most important tool in the private family lawyer‟s range of skills 
to be able to explain to the client the proper focus in children law on the 
paramountcy of the child‟s welfare; to explain that, where they conflict, the rights 
of the child predominate over the rights of a parent or relatives; to explain that, in 
disputes about or affecting children, there are substantial short and long-term 
advantages to a child in reaching agreement over conflict. 
 
At the moment it is estimated we are dealing with a very small minority of cases 
where agreement cannot be reached through skilful negotiations and support; in 
current climate we would not support changes which would put that achievement 
at risk – and certainly not changes which would undermine the ability of all those 
involved to prioritise the welfare and rights of children.  
 
If underscoring this question is a real concern to improve the mechanisms for the 
facilitation and enforcement of contact, then we suggest that funding the private 
law measures introduced by the Children and Adoption Act 2006 should be the 
first step. 

 
Q7 How effective is alternative dispute resolution (ADR), such as mediation, 

collaborative law and family group conferencing? What types/models of ADR 

are more effective and for which circumstances? Does this differ according to 

cases? How could we improve it and incentivise its use and what safeguards 

need to be put in place? 
 

A7 We have appended to this response our submission to the Justice Select 
Committee‟s Inquiry into the Working of the Family Courts, and would refer, in 
answer to this question, to section 3 of it. Within the private law sphere we would 
emphasise the importance of creating an environment conducive to the use of 
ADR. Moving to a system of no-fault divorce (thereby avoiding a detailed and at 
times incendiary focus on the reasons for parental separation) and not moving to a 
system based on adult rights, are key components of that. 

 
We would also point the panel to the Review of Children Act research, which 

highlights the limitations of a specialist model of ADR attempted in public law 
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proceedings.13  As the researcher points out, the pilot was not able to demonstrate 
that specialist mediation in child protection cases reduced the need for legal 
proceedings or that it reduced contested court hearings.  There are, however, some 
important lessons to be drawn from the pilot – not least of which are some of the 
strengths and safeguards of a court based system.  It is important therefore that the 
panel do not „re-invent the wheel‟ with this concept in the context of public law 
cases and are mindful of what has been tried, and the findings.      

 

Q9  Are there elements of cases which could be considered outside of a court 

setting and if so by whom? For what type of cases would this be appropriate 

and what sort of settings might be suitable alternatives? What are the 

benefits and disadvantages? 
 

A9 We answer first in relation to public law proceedings. 
 

 Given that it arose within our oral evidence session, we have carefully considered 
the suggestion of moving to a system whereby, on the satisfaction of the section 
31 CA threshold criteria, the issue of care planning moves out of the court system 
– to be determined by the local authority or by some form of panel or tribunal. 

 
We would argue that such a move would be an unjustified and retrograde step – 
dangerous for children, politically unpalatable, producing poorer justice and worse 
outcomes.  
 
Our reasons are:  
(1) The public and media would object. The family courts have been “opened up” 

precisely because of a concern about “secret justice” and in particular children 
being taken into care “in secret”. The result of such a move would inevitably 
be less scrutiny of the most important decisions in public law proceedings. 
Given strong and ongoing public concern about local authority decision-
making, evidenced in reaction to the cases of Baby Peter and Khyra Ishaq, 
such a move would be seen as perverse, unwarranted and driven not by 
reasons of child welfare but by a misguided assumption that such a system 
would be cheaper. 

(2) Such a system would, in our view, be wrong.  The family court is an 
independent arbiter in disputes about serious maltreatment of children; it has 
the mandate – given other conditions – to make life-changing decisions about 
children, and their birth parents.  There are few bigger decisions than whether 
to remove a child permanently from his or her parents, or whether to return or 
keep a child home where there may be serious risks to that child in doing so. 

(3) We find nothing within our own experiences of practice or case-law14 that 
                                                 
13 See Brophy J (2006:74) Approaches to problem resolution: the need for compulsion, attempts at 
specialist ADR and the contemporary role of care proceedings, in Research Review: Child care 
proceedings under the Children Act 1989. Research Series 5/06 London: DCA. 
14 See, among many examples within the law reports, Re X (Emergency Protection Orders) [2006] 
EWHC 510 (Fam), [2006] 2 FLR 701 and Re X, Y and Z (children) [2010] EWHC B12 (Fam). See also 
two cases reported as news items in The Times for 13th April 2010 – one where the President criticised 
the social workers in the case as “arrogant and enthusiastic removers of children from their parents” 
and deplored as “quite shocking” the determination of some social workers to place children in an 
“unsatisfactory care system” – the other where Lord Justice Aikens described the actions of social 
workers in Devon as “more like Stalin‟s Russia or Mao‟s China than the West of England”. 
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could justify entrusting local authorities with a greater level of responsibility, 
exposing their decision-making to less scrutiny, and denying them the full 
advantage of collaborative working. We remember the lessons of the Maria 
Colwell inquiry, and do not hesitate to point out that Baby Peter and Khyra 
Ishaq would doubtless have lived had they been subject to proceedings, 
represented by an experienced Guardian and specialist child care lawyer, and 
under the overall protection and investigative powers invested by Parliament 
in family courts. 

(4) We believe that such a move would produce worse outcomes for children. We 
have extensive experience of cases where the section 31 threshold is crossed, 
where the local authority has sought one outcome and where the court has 
decided, as a result of a collaborative process and on evidence capable of 
being tested, in favour of another outcome. It follows that, if one takes away 
the checks and balances of the existing system, it will lead inevitably to poorer 
justice and worse outcomes for children. Insofar as the avoidance of delay is 
tabled as a justification for such a move, we would observe that ultimately 
what matters is the right decision for the child and that should never sacrificed 
for short term needs/aims. We can think of many cases where rehabilitation 
has been the right outcome, possible only because a precipitate decision has 
not been made. We would also highlight some of the appalling delays that we 
see pre-proceedings because local authorities fail to bring cases to court when 
they should. Insofar as it is suggested that, in the majority of cases, the local 
authority succeeds in its application for a care order, we would observe that 
such a bare statistic takes no account of (a) a Research Review of several 
studies15 to 2006 which demonstrated that a significant proportion of care 
applications (25–39%) resulted in some change during proceedings with a 
different order being made; (b) the number of  care plans (in our experience, 
the large majority) which have been influenced by the input of the Guardian, 
and also by the children‟s and parents‟ representatives. It also fails to reveal 
how many of those care plans actually entail a placement either at home or 
within the extended family.16 

(5) Such a move, if implemented, would be likely to result in a false economy. 
The battleground will become the threshold; fewer threshold issues will be 
agreed, and, equally important in terms of cost and delay, the focus will end up 

                                                                                                                                            
 
15 See Brophy (2006:13-14) supra note 13.  
16 There is little published work that specifically addresses how often social workers‟ original views 
are overturned (or perhaps more accurately, shifted on certain aspects of parenting behaviours) during 
the court process – or the ways in which their views are shaped by subsequent evidence.  The DfE 
recently requested some deep drilling of existing data sets, which could throw some light on this issue - 
but would not provide the funding.   Of course, solicitors will know a case where a further assessment 
of a failing parent has been undertaken to „prove‟ in a transparent way that the trial process was fair to 
a parent faced with losing a child.  But as existing research evidence indicates, anecdotal evidence is 
not a basis for making changes on which children‟s futures depend – and deep drilling of existing data 
might well throw further light on where and how changes which are achieved for children during 
proceedings.  To further demonstrate this point one of our members reviewed last month the 23 cases 
he had dealt with over the last year.  In 14 cases the court had directed either an independent social 
work assessment or a residential assessment.  In 10 of those cases the plan for the child changed as a 
result.   In other words, in this - albeit unrepresentative - sample, about 60% of the overall sample 
questions were raised as to the validity of the initial social workers‟ judgement, and in over 40% of the 
sample that judgement was overturned.  Further assessments had meant that the children were able to 
live with a family member rather than coming into the care system or being adopted. 
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being disproportionately on the past. It needs to be borne in mind that, at 
present, so many threshold issues are agreed precisely because families are 
encouraged by their representatives to focus on the future. If care planning is 
removed from the court, we also anticipate a growth in human rights 
applications and judicial reviews, which will clog up the courts and increase 
overall costs. 

(6) The consequent focus on threshold issues within the court process would carry 
a real risk of the section 31 threshold becoming artificially raised, which, from 
a child protection standpoint, would be of obvious concern. Many courts 
currently hold on to cases precisely because they do not have sufficient 
confidence in the local authority to hand over responsibility to it. Construing 
the facts of any particular “grey area” case as falling below the section 31 
threshold would be a likely way of ensuring that the child will remain at home 
in circumstances where the court worries whether that will be the outcome if 
that decision is left solely or primarily in the hands of the local authority 

 
We would also concur with the observation of the President that “care proceedings 
have a number of advantages and offer a framework and protection for some 
children that cannot be achieved outside of the court process”.17  The PLO 
reforms, which we broadly supported, seemed however to be informed in part by a 
desire from within government to reduce the number of care proceedings being 
brought. We saw that desire to be misplaced – and indeed as was pointed out to 
the Child Care Review in 2005-6, there was no research evidence which supported 
a view that proceedings were instigated too early or inappropriately. But this is not 
to say that all cases resulted in care orders: as the research review identified, 
despite the need for proceedings, the court provides a vital framework within 
which change can be achieved for some children.  We would also suggest that the 
desire was underscored by cost issues rather than the protection of children.  Later 
research also  did not support the notion that care proceedings were being brought 
unnecessarily and  warned that local authorities would be unable to carry the extra 
burdens that the PLO  sought to place upon them.18 Subsequent events have 
proved that to be the case. 
 
We do, however, see the scope for more private law disputes to be resolved other 
than through the court process.  
 
As indicated in our oral evidence, we would create two routes – a court-based 
route for those private law cases which need to be there (for example those where 
determinative safety issues are genuinely involved, where the principle of contact 
is in issue or where contact enforcement is required, where the law is uncertain 
and those involving issues of relocation and abduction) – and a non-court based 
route for less serious parental disputes (including those over the quantum of 
contact). That non-court based route would involve not just mediation but also 
collaborative law and/or early neutral evaluation and, for where agreement cannot 
be reached, arbitration. We would underpin those routes by clear guidance as to 
what kind of case ought to go where, and by the provision of information setting 
out the disadvantages of the court process where it is not actually required and the 

                                                 
17 Speech to 2009 ALC National Conference, (supra), at para 25. 
18 Masson J, Pearce J & Bader K with Joyner O, Marsden J  & Westlake D (2008) Care Profiling 
Study. London: MOJ. 
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advantages of non-court based resolution. There would need to be a capacity for 
one route to transfer to another if it subsequently appeared to be more appropriate.   
 
As we added in our oral evidence, this approach is not only quicker, more child-
focused, consensual and ultimately cheaper, but it also frees up court resources 
and public funds for those public and private law cases which, because of their 
importance to the child, genuinely need to be there. 

 
Q10 Would adding a triage stage, whereby cases are assessed as to the 

appropriate course of action, make the system more efficient; i.e. by speeding 

processes up, ensuring resource could be allocated appropriately etc? In what 

areas might this be appropriate? 
 

A10 No.  On the contrary, we believe that a triage stage would be likely to add to 
delay. In public law, it is no substitute for proper legal advice as to whether and 
when proceedings should be brought.  In private law, it is no substitute for good 
clear guidance and legal advice. 

 

Q11 Do you think the Family Justice System is well organised and managed? 

What are the strengths and weaknesses of the current governance and 

management structures? Who should take responsibility for the decision-

making process? Who should be responsible for the administrative running 

of the system? 
 
A11 We do not believe the family justice system to be well organised and 

managed; this is largely caused by its consistent under-funding by successive 
governments. The recent history of making the system carry and deliver more with 
fewer resources has had an entirely predictable outcome. 

 

Q12  What systems issues are there? eg how could things like IT, filing and 

administrative processes be improved? 
 
A12 There needs to be a serious investment in IT within the family justice system, 

so that the endless paper bundles and indices become redundant, and all parties 
have the same bundles, with the same pagination, simultaneously. We favour e-
filing and we seek to avoid the farce of courts being presented with typed orders 
by advocates (as indeed the Public Law Outline encourages) only for those orders 
to be retyped by the court office for distribution, often inaccurately and absent the 
enclosures (eg threshold findings) that the original typed version appended.  

 

It would also increase efficiency if the government were to ensure HMCS 
provides adequate resources to run an effective back office system. Court files are 
frequently in a complete mess and unnavigable. Bundles and practice direction 
documents delivered on time for hearings may not reach the intended judge on 
time or at all.  Poor pay, morale and conditions do not make for an efficient 
service from court staff, many of whom do their best and more. 
 

Q13 Who should take ownership of cases when they are in the family justice 

system? Who is the case manager? And at which point do and should they 

relinquish responsibility? 
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A13 The judge (or, in the Family Proceedings Court before a lay Bench, the 
magistrates) should take ownership and be the case manager. They should 
relinquish responsibility when the final order is made.   

 
Q15  How well do different organisations/partners in the family justice system 

work together to resolve cases? What can be done to improve this? 
 
A15 Generally those involved work well together and there is much guidance on 

this. But it does depend on having skilled and experienced child care practitioners 
and court welfare officers at local level working at arm‟s length and independently 
exercising professional discretion. This in turn depends on avoiding management 
structures or cultures that inappropriately hamper that way of working, 
particularly for social workers and CAFCASS officers. 

 
Q16  How clear are the different roles and responsibilities of those who are 

involved in the family justice system (such as the judiciary, legal 

practitioners, social workers, CAFCASS officers, expert witnesses, 

administrators, Independent Reviewing Officers, court staff)? Are all these 

roles necessary? How effectively are these roles fulfilled? 
 

A16 We would see the judiciary, legal practitioners, social workers, Guardians, 
private law family court reporting officers and court staff to be necessary 
ingredients of a successful system. External expertise should be limited to those 
cases where the evidence that such experts can provide is necessary to resolve a 
key issue in the case and/or for reasons of fairness, and where the provision of that 
evidence is outwith the experience and expertise of the local authority (in public 
law proceedings) and an experienced Guardian/family court reporter. The role of 
the Independent Reviewing Officer has clearly not achieved what its creators 
hoped for, whilst CAFCASS officers have suffered from that organisation‟s 
blurring of their separate safeguarding and independent welfare representation 
roles. 

 
Finance and funding 

Q17 (now Q18 online) Where do you think there is scope to make efficiency 

savings within the family justice system? 
 
A17 The suggestions that we make here will also, we believe, improve outcomes 

for children: 
 

(1) We would abolish CAFCASS (see A25 below) and look at a different model 
of providing court welfare services such that the voice and welfare of the child 
are independently sought and the child remains a party to proceedings.  

 
(2) Within care proceedings, we would change the legislation to allow the court at 

final hearing to be more specific/directive in what it can order, with different 
forms of care order able to be made - care order (with a view to adoption), care 
order (foster care/residential care), care order (placement with parent) and care 
order (placement with relative). At a stroke this would avoid all the stand-off 
arguments between local authority and court, where it is plain that a care order 
is required, but where the court, having considered the evidence (including the 
local authority case) does not agree the primary aim of the care plan and asks 
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the local authority to think again – a process that inevitably leads to 
unnecessary cost and delay.19 This legislative change would reflect that such 
issues are best determined by the court and reflect too the reality of what 
public law proceedings should be about. As a matter of law care proceedings 
were originally about whether or not a care order should be made. But the 
(now statutory) imperative to consider the (section 31A CA) care plan 
expressly recognises that the real question that lies at the heart of almost all 
care proceedings is whether the child(ren) concerned should remain at home or 
need to be removed. Unnecessary arguments over the detail of the care plan 
can also be avoided by their better preparation (too many are generalised and 
formulaic) and by greater adherence to the guidance of the House of Lords in 
Re S (Minors) (Care Order: Implementation of Care Plan); Re W (Minors) 
(Care Order; Adequacy of Care Plan).20 

 
(3) We would abolish placement proceedings.21 They are an unnecessary and 

time-consuming duplication of effort on the part of the court, the social worker 
and the Children‟s Guardian, which often delay the making of the central 
decision for the child. Ultimately a placement order is made where the court is 
satisfied that it is in the best interests of the child for him or her to be placed 
for adoption. But equally a care plan for adoption is only approved where the 
court is satisfied that adoption is right for the child. If our proposal for specific 
forms of care order above, including care order (with a view to adoption), is 
taken up, then that court endorsement is more explicit still. For cases where 
adoption is the plan, a revised section 1 CA welfare checklist (incorporating 
the additional matters on the section 1 ACA list) can be applied with other 
consequential amendments. 

 
(4) In similar vein, we believe that significant duplication of effort and delay 

could be avoided in all care proceedings where the local authority concludes 
that the child should be placed for adoption by removing the requirement for 
the local authority to obtain a „best interests‟ recommendation from the 
Adoption Panel. Currently before it can apply for a placement order/advance a 
care plan for adoption, the local authority must present the case to its adoption 
panel, which recommends whether the child should be placed for adoption.22 
The panel's scrutiny of the care plan is thorough, but costly both in terms of 
staff time (the panel reports are completely different from the court reports) 
and potential delay for the child. It perhaps needs to be recalled that Adoption 
Panels were created at a time23 when there was little, if any, court-driven 
scrutiny of care plans.  Today, the courts scrutinise care plans for adoption 
very carefully. So, in relation to cases that are the subject of care proceedings, 
the Panel is duplicating, in advance, the work which the court will undertake at 
the next stage of the process in any event. Accordingly we believe that such 
cases should be taken away from the Adoption Panel system, with Panel 
continuing to deal with relinquished children (where there is less scrutiny by 

                                                 
19 See for example Re S and W (Care Proceedings) [2007] EWCA Civ 232, [2007] 2 FLR 275, and Re 
K (Care Proceedings; Care Plan) [2007] EWHC 393 (Fam), [2008] 1 FLR 1. 
20 [2002] UKHL 10, [2002] 1 FLR 815. 
21 Except where the application is for a freestanding order (e.g. the relinquished child). 
22 Under the Adoption Agencies Regulations 2005. 
23 The Horsborough report of 1936. 
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the court), with approvals of adopters and with 'matches'.  
 

(5) We would alter the legislation to allow the court to make interim care orders 
until final hearing of care proceedings, with provision for any party to restore 
the case to court where there has been a material change in circumstances 
since the interim care order was first made. 

 
(6) We would change the legislation so that private law adoptions are dealt with as 

private law matters – accordingly without the unnecessary cost and effort of 
their being treated as though they were public law matters with the local 
authority necessarily involved. 

 
(7) We would institute a system of no-fault divorce (see A7 above).  
 
(8) We would suggest clearer guidance to ensure that expert evidence is only 

commissioned where necessary (see A16 for the test which might usefully be 
enshrined within the rules). 

 
(9) We would make the “celebration” aspect of the making of an adoption order 

optional. 
 
(10) We would encourage the use of electronic filing.  
 
(11) We would make better use of judicial resources – recognising that 

family law is a specialist area best served by specialist family judges whose 
experience has been in family law, and to that end would (a) allow DDJs with 
public children law experience to sit on public children law cases, and (b) 
make better use of the vast experience of complex public children law cases 
that the judges of the Family Division have. 

 
(12) We would encourage the listing of final hearings on “a reasonable time 

estimate” basis, rather than a “worst case scenario” basis (as some courts are 
wont to do, at the price of unnecessarily clogged up lists).  

 
(13) We would wish to bring the number of reviews of public law 

proceedings to the attention of the panel – some eight reviews which focused 
on delay, cost and complexity and along with several other consultations about 
wider aspects of the system.  We would argue for a robust appraisal of 
findings to date – from these and from research evidence and for 
implementation of their recommendations, rather than seeking to run a system 
without adequate funding.  For example, the 2005-6 Child Care Law Review 
team concluded following much work and review with stakeholders and 
assistance from academics that care cases are necessarily complex (otherwise 
they would not be in court) and that there was no simple solution. In the 
current climate we would strongly urge the Family Justice Review team not  in 
effect  to „re-invent the wheel‟. 
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Q18 (now Q19 online) What improvements to funding arrangements and 

mechanisms could be made? 
 
A18 The Legal Services Commission embodies the concept of unnecessary 

bureaucracy. Its forms are illogical, and fail to provide any benefit from the ability 
to identify clients and solicitors from unique reference and account numbers, 
resulting in the needless repetition of basic information. Forms cannot be e-mailed 
to the LSC. The LSC rarely responds by e-mail, fax or telephone (yet every form 
demands that solicitors supply those very details). In the interest of economy and 
cost, surely it must be possible to provide an experienced, competent workforce 
and a system which provides an effective and speedy service to the professional 
and lay client at reasonable cost? 

 

Workforce development 

Q19 (now Q20 online) Please tell us about your role in the family justice system. 

What value does this add to the family justice system? 
 

A19  Our role and value within the family justice system are set out on page 2 of 
this response. 

 

New Online Q21. Where should capacity and capability in the workforce be 

improved? How? 
 
NOA21 By improving the recruitment, training and retention of front-line social 

workers; by abolishing CAFCASS (see A25 below); and by implementing our 
suggestions in relation to expanding judicial resources (see A17, point 11). 

 

Q20 (now Q22 online) What qualifications and experience should be required for 

the different roles of those who work in the family justice system? What 

should be included in initial training and continuous professional 

development? 
 
A20 We would highlight the following: 

(a) the need for Children‟s Guardians to be highly experienced, skilled, confident 
welfare practitioner, rich in wisdom and expertise born out of experience in 
children‟s services - that is the only way in which they can acquire and retain 
the respect of the court, social workers and other professionals in the family 
justice system; 

(b) the quality assurance of Children Panel membership for children‟s solicitors; 
(c) the importance of thorough judicial training in family law and practice; 
(d) the importance of promoting a multi-disciplinary training and practice in  the 

resolution of children‟s disputes.  
 
Q21 (now Q23 online) Are there sufficient performance management and 

feedback mechanisms throughout the system as a whole? 
 
A21 No, and we would warn that judicial statistics about children in the care 

system are not reliable.  Despite almost twenty years of Children Act proceedings 
we continue to be unable to produce anything more than very basic – often 
unreliable - information.  Some deep drilling and joined up data across 
departments on a longitudinal basis would be enormously helpful in endeavours to 
achieve good outcomes for children and the data necessary to further government 
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policies in anything other than the continual 
review/consultation/review/consultation scenario highlighted above. 

 
We would also point out that there is no current mechanism for judges or 

magistrates to discover whether the exercise of their discretion has been successful 
or not.  Decisions that are plainly wrong can be appealed, but those that are within 
the bounds of reasonable discretion cannot.  Feedback from either social workers 
or guardians, maybe six months or a year after a placement decision by a court, 
would enable some appraisal to be made of how successful that judge has been in 
protecting the welfare of the children whose cases come before them.   

 
A more user-friendly and child-focused system 

Q22 (now Q24 online) How could the system be improved to ensure it meets the 

needs of users and secures positive outcomes for children?  
 
A22 We would repeat the matters set out at A17 above. We would also identify the 

dearth of training on talking to children. 
 

Q23 (now Q25 online) How can we ensure sufficient protection is afforded to 

vulnerable adults throughout the system? 
 

A23 Adults who are not competent to give instructions to their solicitor are 
required, as a matter of general law, to have their interests protected by a 
“litigation friend” (if bringing proceedings) or “guardian ad litem” (if a 
respondent). The Official Solicitor is the guardian ad litem/litigation friend of last 
resort, but in practice there are unlikely to be any suitable family or friends in the 
arena of family proceedings to take the Official Solicitor‟s place. The Official 
Solicitor‟s office has come under increasing pressure as the number of court 
applications has increased, which has led this year to serious backlogs. Attached 
to this submission is the Official Solicitor‟s standard letter to solicitors seeking his 
appointment, issued 13th May 2010.    A practice is growing up, in cases where the 
delay in appointment of the Official Solicitor is simply not acceptable, of the court 
appointing an independent social worker to act as guardian ad litem, with the 
Legal Services Commission accepting responsibility for the payment of that 
ISW‟s fees as a disbursement on the relevant adult‟s public funding certificate.24     
 

Many adults with learning difficulties are, however, competent to give instructions 
but find it very difficult to follow proceedings, and give effective instructions 
without assistance from an „advocacy‟ service.  Provision of these services is very 
patchy, and funding precarious. 
 
Proper protection of vulnerable adults requires both of these issues to be 
addressed. 

  
 
Q24 (now Q26 online) In what types of cases is it important to hear the voice of 

                                                 
24 In much the same way as when, because CAFCASS cannot appoint a guardian ad litem for the child 
in private law proceedings, under rule 9.5 of the Family Proceedings Rules, the court in its frustration 
appoints a solicitor as guardian, the Legal Services Commission will pay for the fees of an independent 
social worker to advise and, in effect, work in tandem with the solicitor in that role. 
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the child to assist with decision making? How should the child's voice be 

heard in the family justice system? 
 

A24 In all cases concerning the welfare of the child and/or where the rights of the 
child are engaged.  And in this regard we would remind the Panel of the minimum 
requirements guaranteed by Article 12 of the UN Convention on the Rights of the 
Child: 

 
“1. States Parties shall assure to the child who is capable of forming 
his or her own views the right to express those views freely in all 
matters affecting the child, the views of the child being given due 
weight in accordance with the age and maturity of the child. 
2. For this purpose, the child shall in particular be provided the 
opportunity to be heard in any judicial and administrative 
proceedings affecting the child, either directly, or through a 
representative or an appropriate body, in a manner consistent with 
the procedural rules of national law.” 

 
So far as public law proceedings are concerned, we would entirely concur with the 
view of the President as to how children should be represented:25  
 

“I remain unashamedly of the view that the best method of 
representing children in family proceedings is by means of the 
tandem model of representation by a solicitor and a guardian whose 
background is, usually, in social work. That is my starting point, and 
in my judgment it is not negotiable.” 

 
The tandem model of representation for the child is rightly seen as one of the great 
successes of the present system. The independent assessment of the child‟s 
situation carried out by the Guardian, working in tandem with the child‟s solicitor 
who ensures that the Guardian‟s input is provided within the appropriate legal 
framework, provides the court with continuity of oversight of the case, unbiased 
information, and the independent view needed in order to make the best possible 
decision about the welfare of each child. Such independence and continuity are 
much valued by the family court, and are critical in ensuring that proceedings are 
focused and child-centred.  Take that independence and continuity away, and 
proceedings will inevitably be longer and costlier, and the decision-making within 
them poorer and less consistent. 
  
We cannot emphasise enough – not least because it we fear it is a point lost on the 
current higher management of CAFCASS – that a non-competent child subject to, 
and therefore a party within, public law proceedings is a person under disability. 
Child death inquiries and serious case reviews demonstrate that the interests of 
parents and children are not necessarily the same; equally the interests of local 
authorities can diverge from those of the child.  Therefore a child has a right to be 
represented by a Guardian, assisted by a lawyer, to the same level of 
representation as any other party within those proceedings. We do not see 
children‟s rights as negotiable and, given what the proponents of this Review, and 
all previous reviews have said about promoting the interests of children, we trust 

                                                 
25 Speech to 2009 ALC National Conference, (supra note 1), at para 35. 
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that neither do they.  
 
So far as private law proceedings are concerned, we regret that section 41(6A) 
Children Act 1989 has never been implemented. We also take the view that the 
categories of case requiring the appointment of a Guardian ad litem for the child 
ought not to be reduced below those set out within the President‟s Direction of 5th 
April 2004: Representation of Children in Family Proceedings Pursuant to 
Family Proceedings Rules 1991, Rule 9.5).26  
 
Finally we would stress the importance of consulting children about the media 
being in court for cases about them. 

 

Q25 (now online Q27) How effective are CAFCASS and CAFCASS Cymru? 

What should their role and remit be in the future? 
 
A25 We restrict our comments to CAFCASS and at the outset make clear the 

distinction that needs to be drawn between its front-line staff, who warrant only 
praise, and the organisation itself, which has been a colossal failure - a view that 
seems to be shared throughout the family justice system.  

 
 Within our oral evidence, we recommended that CAFCASS‟s remit in public law 

should be removed. On further reflection, we have come to the view that the name 
and reputation of the organisation are now so tarnished as to make it 
unsalvageable. We do not now believe that it should not have any continuing role 
in private or public children law proceedings, and that it would be contrary to the 
best interests of the children subject to those proceedings if it did. 

 
For  our full critique of CAFCASS, we would refer to section 1 of our submission 
to the Justice Select Committee‟s Inquiry into the Working of the Family Courts, 
appended. 
 
We also append the following documents: 
- our letter of 21st January 2010 to HMCI/OFSTED;  
- our letter of 28th May 2010 to the National Audit Office, annexing a series of 

contributions on “The Principle of a single named guardian for the child 
throughout care proceedings” (Seen and Heard, volume 19, issue 4, pp 32-
53); 

- our „Comment‟ in the June 2010 issue of Family Law journal; 
-  the Joint Position Statement of the Interdisciplinary Alliance for Children 

(IAC), of which the ALC is a founding member, sent to ministers on 28th July 
2010. 

 
For some time CAFCASS has failed to fulfil its section 41 CA duty to allocate a 
named guardian to each child or sibling group in every public law case. It is also 
unable to provide timely reports when requested to do so in private law 
proceedings. CAFCASS is an expensive and overly bureaucratic organisation 
with high staff turnover and low staff morale. It has lost sight of one of its core 
statutory functions, which is to provide independent representation in proceedings 
to vulnerable and abused children. It has narrowly construed another – that of 

                                                 
26 [2004] 1 FLR 1188. 



 20 

safeguarding and promoting the welfare of children – and made it its obsession.  
 
The average qualifications and experience of Children‟s Guardians have dropped 
sharply since its inception – a trend that inevitably impacts on the length of 
proceedings, the chances of their resolving by agreement, and the likelihood of 
external expertise being required within them. Guardians are no longer permitted 
to set out their qualifications and experience in their reports, as this will highlight 
the lack of experience of the newer guardians. CAFCASS now proposes to reduce 
entry-level qualifications even further to permit the employment of newly 
qualified social workers. It simply does not understand that the value of the 
Guardian – in terms of the weight accorded to their views by the court, by the 
local authority and by the families involved – lies in the knowledge, experience,  
expertise of the person who carries out that role.  
 
Although there is some disparity between the figures produced by the Audit 
Commission and those produced by CAFCASS itself, it is fair to assume that 
only half of its employees are practitioners, and less than half of its budget is 
spent on the remuneration of practitioners. This is in sharp contrast to the 
proportion of expenditure on practitioners of the three combined services which 
preceded CAFCASS and which provided named guardians for the life of the case 
in over 13,000 public law cases in 1998, compared to the current CAFCASS 
figure of 8,600 (see the attached ALC submission to the Justice Select 
Committee).  
 
Children in care proceedings continue to need experienced and independent 
representation of their interests by a specific guardian throughout the 
proceedings, who will be accountable to the child, the court and the service. 
Local authorities do their best to promote the welfare of each child, but the child 
continues to need protection against poor social work practice and managerial 
decisions, which are not in the best interests of the child.27 And it should be noted 
that there are problems in conflating the role of the local authority as the 
applicant for an order and that of the Children‟s Guardian when according to 
legislation they are distinct.  The guardian is accountable to the court in a simple 
and direct way that the local authority as applicant is not. 
 
We know that the Panel is interested in alternatives to Cafcass, and we have 
worked closely with the IAC to develop an alternative model of service delivery 
for children in court proceedings. We adopt the IAC‟s key principles for an 
alternative service for children in court proceedings. We are confident that a 
better, cheaper, local service could be provided to children in both public and 
private law proceedings, possibly linked to the designated family judge/care 
centre in each area. We propose that entry standards, continuing education, 

                                                 
27 By way of example, despite the fact that research over many years demonstrates most children and 
parents who become subject to care proceedings have been known to the local authorities for some time 
– many children will have been on what was the child protection register – now subject to a child 
protection plan (see Brophy J (2006) The profile of children and parents subject to proceedings 
Research Review: child care proceedings under the Children Act 1989. pp 6-24. London MoJ.  And 
later research confirmed that picture: despite being well know to children‟s services for a year or more 
before proceedings are issued, about 40% of cases still come to court with no core assessment (see J 
Masson, J Pearce & K Bader with O Joyner, J Marsden & D Westlake (2008) Care Profiling Study 
London: MOJ. 
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appraisal standards, and disciplinary and grievance matters could be governed by 
a national body with a small administrative staff.   

 
And finally 

Q26 (now online Q28) What has guided your response to the questions posed 

above, e.g. personal experience, feedback from the public, specific research or 

evidence? 
 

A26 Our answers are based on our (a) vast collective first-hand experience of front-
line practice in public and private children law litigation; (b) published research; 
and (c) our collective acquired knowledge of children law and the family justice 
system.  

 
Q27 (now online Q29) What can be learned from the way in which other sectors 

work which could be transferred to the family justice system? 
 
A27 Our own experiences of other sector practices being transferred into the family 

justice system are not good. The Carter reforms, which introduced fixed fees for 
solicitors (in the first instance for public children law cases), led to an influx into 
the system of practitioners inexperienced in children law and without the 
dedication of those previously there. As it was perceived by many of this new 
intake that quick money could be made for minimal effort, standards slipped and 
case efficiency was affected for the worse.   

 

Q28 (now online Q30) Do you know of any good and innovative practice in the 

UK that the Review Panel should consider? What wider services could be 

tapped into (especially in the children's sector) to support the family justice 

system? 
 

A28 We would commend the model of the Family Drug and Alcohol Court.  
Interim findings of the pilot are positive and indicators are that the scheme is 
going in the right direction. Among the benefits are neutral, supportive expert 
guidance and assessment of families with drug and alcohol issues, in an informed 
collaborative manner; giving children the best opportunity to live in their family 
or to move on if parents cannot address their difficulties.  Members‟ experience is 
that the core functions of welfare and legal representation of children remain 
essential to retain the focus of the proceedings. 

 
Q29 (now online Q31) Is there anything we can learn from international 

examples? 
 

A29 The family justice system that we have is one that is appropriate to our own 
legal history, traditions and mores. We are – and should be – proud of it and its 
successes, many of which are set out within this response. 

 
We would caution strongly against any „grass is greener‟ approach – of thinking 
that, because other jurisdictions have different systems and because “we want 
change”, that somehow another system can be effortlessly and successfully 
imposed within this jurisdiction; and we find it hard to believe in any event that 
other systems could be understood and analysed to the degree necessary within the 
time-frame contemplated for this Review. 
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To this end, we would remind the Panel of the opening paragraph of chapter 12 – 
„International Comparisons in Child Care Proceedings‟ – of the Desk Research 
Report prepared for the 2006 Review of the Child Care Proceedings System in 
England and Wales:28 

 
“The child care and protection system in England and Wales is not 
directly comparable with any other national system given the 
significant differences in legal, institutional and cultural contexts. 
Comparisons of national statistical data are particularly problematic 
and cannot be used to draw „direct‟ conclusions. However, evidence 
from Scotland, USA, New Zealand, Australia and Canada indicates 
that these jurisdictions are experiencing increases in the number of 
child protection notifications and subsequent investigations, and 
increases in the number of children and young people going into a 
statutory Child Protection Service Agency‟s care.” 

  
 And we would highlight too the observation at the outset of Chapter 13 of the 

Report that “the English and Welsh system places greater emphasis on child 
protection than foreign jurisdictions where the focus is on child welfare … the 
latter tends to produce systems more geared towards care as a temporary measure, 
sometimes with no possibility of adoption without the consent of the birth 
parents”. 

 
We have already made some observations about the inquisitorial nature of the 
French system (see A4 above). It is a system that, in our view, would ill serve this 
country‟s long-established and (in our view) correct focus on child protection and 
permanency. 
 
So far as the Scottish system is concerned (something that arose within our oral 
evidence) we reiterate what we said then – that the Children‟s Hearing Panel 
within that jurisdiction does not have the power to remove children compulsorily 
into care and make orders for permanency in relation to them, their power being 
more akin to that of old-style wardship. It is therefore inaccurate to think that it 
provides any kind of established model for dealing with the vast majority of care 
proceedings within this jurisdiction.29 
 
As to Australia‟s recently established private law model, which sets up a post-
separation presumption of equal parental care save where the child‟s interests 
otherwise dictate, we can only pass on the negative but predictable feedback that 
we have heard already about it – that it is seen as fair for fathers, but not 
experienced as fair by their children. 
 
Lessons from other jurisdictions (particularly Commonwealth ones) can, however, 
be learned in relation to the issue of media access to family courts. Suffice it here 
to say that they serve to undermine the more grandiose claims of those committed 

                                                 
28 DCA (2006). 
29 To assist, we append a summary of how the Scottish hearing system works, prepared by Alan Inglis, 
a barrister practising in both the English and Scottish jurisdictions. 
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to opening up the family courts and ought to have been heeded by those 
considering reform in this area within this jurisdiction. 

 

Q30 (now online Q32) What question would you have liked us to ask that we 

haven't posed and what would your response be? 

 
 Should Children Act 1989 proceedings be a forum for change? 

Every time that there is a review of this kind, there is some reference back to the 
initial Children Act 1989 target of 12 weeks for the completion of care 
proceedings. As has since been recognised, absent a level of resourcing of local 
authorities and the court system that had never occurred and was never likely to 
occur, that target was neither feasible nor realistic – and became even less so 
when the statutory imperative to consider the care plan was brought in.30 So long 
as care proceedings take a significant period of time, then it is inevitable, because 
of their child welfare focus, that they will be dynamic and provide potential for 
change. Again, we often hear the local authority inspired mantra that a year is a 
desperately long time in a child‟s life to decide to take him or her into care. But, 
in the vast majority of cases, that does not really reflect the reality. As a matter of 
domestic and ECHR jurisprudence, the law starts from the presumption that 
children should be brought up by their birth parents, and the length of time and 
the depth of examination undertaken reflects the courts‟ understandable concern 
to ensure that those children who can stay or return home do so and those who 
cannot are only removed on the soundest and fairest of bases. Of course within 
the private law sphere change is often actively encouraged by the court, the 
amendments to the Children Act 1989 brought in by the Children and Adoption 
Act 2006 being an embodiment of that.  

 
What can do we do to ensure that local authorities initiate section 31 

Children Act 1989 proceedings at the relevant time?  

As we have already observed, some of the worst delays that we see in practice are 
those caused by local authorities that fail to take care proceedings timeously. 
Instituting a system which compels a local authority to seek independent legal 
advice as to whether it should issue if the case remains open but not issued six 
months on from first referral (and every six months thereafter) would, in our 
view, provide a useful check and balance in this regard. 

 
What are the successes of the current system? 

We have set these out within the body of this response. 

                                                 
30 See Baroness Hale in Re G (Children) [2006] UKHL 43 [ 2006] 1 FLR 601, at paras [58] and [59]. 


