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ORAL EVIDENCE – ALC OPENING PRESENTATION 

You want change. We all want change. But it is axiomatic that, before you fix 

something you need to have a firm and understanding why it has not worked in the 

first place. There is no getting away from that. And while it is, in our view, healthy to 

ask the blue sky questions, it is vital that, when you look at the sky, you keep your 

feet firmly rooted on the ground. Whatever system results from this review it needs to 

be fair, sustainable, and insofar as it bears on children, it is their welfare, their safety, 

their rights that should be paramount. 

 

Over the course of the few minutes that we have, we are going to set out thematically, 

and with brief examples, where and why we believe the existing system has not 

delivered and then we are going to summarise our main proposals for reform. So from 

us you will get diagnosis as well as prescription because we believe that you can’t 

have one without the other 

 

As you will know, yours is not the first review since the Children Act came in.  But it 

is perhaps instructive to recall that the primary recommendation of the first, Dame 

Margaret Booth’s in 1996, was that the family justice system should be better 

resourced. 

 

That recommendation has never been put into practice. We have had all manner of 

reforms and initiatives other than that which was the most obvious and necessary.  

And what we are largely dealing with is the consequences of a system that all within it 

(from the President of the Family Division downwards) see as chronically under-

resourced – a system expected to carry burdens and meet targets that, absent adequate 

upfront funding, it was never going to carry and meet, and which, in delays, increased 

costs and poorer justice, has seen the inevitable product of one false economy after 

another.   

 

That is not to say that changes cannot be made, and savings secured, but it is to warn 

against conflating the system as it could and should be with the system that under-

resourcing has left. 

 

So what are the lessons of the past that should inform the future? They are these – and 

this is our purposive diagnosis, because we believe that, unless you enshrine these 

principles, whatever system you create will fail: 

(1) Recognise your pressure points and avoid false economies – the public law 

provisions of the Children Act were built upon the assumption that local 

authorities would be able to discharge their duties before, during and after 

proceedings – don’t give them the resources to do that, and predictably we have 

had longer and costlier care proceedings, with more interim hearings and a rise in 

outside expertise to plug the gaps. 

(2) Let’s have proper joined-up thinking – expert evidence in care proceedings should 

only be directed where necessary and outwith the experience and expertise of the 
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local authority and Children’s Guardian – and yet Children’s Guardian are not 

allowed by Cafcass to disclose on their reports the experience and expertise that 

they have. 

(3) Let’s make the best use of the resources and the expertise that we have – as I 

speak, highly experienced, specialist children law solicitors all around the country 

are going out of business, because for no good child-centred reason they have 

been denied LSC contracts – how, we ask, does that serve to provide access to 

justice for those in greatest need? 

(4) Let’s put an end to the culture of micromanagement – we are just deluged with 

paper - guidance, case-law, practice directions, templates, tick boxes – and with 

all of it, we have lost sight of the child and we have literally lost sight of the wood 

for the trees – we support the aims of both the Public Law Outline and the Experts 

Practice Direction, but, especially at a time of high demand, the former would 

have been far more effective at 4 pages rather than 40 whilst the latter would have 

been far improved by having the test for expert evidence emblazoned on the front 

page rather than referred to obliquely at paragraph 4.3(8).    

(5) Let’s have a system that makes harmonious and objective sense – why we ask is 

so much High Court judge time devoted to resolving summary jurisdiction 

disputes in international child abduction cases, when, from the perspective of the 

child, the far more important permanent relocation decision is often taken by a 

less senior judge? 

(6) Let’s get the balance right – you cannot have a situation where the Public Law 

Outline pulls one way and the Court of Appeal pulls another – the former tries to 

keep a lid on further assessments, the latter positively encourages them. And 

(7) Finally let’s have some honesty and realism from government itself – anyone 

reading the Children and Adoption Act 2006 could tell that implementation was 

going to cost, and yet the impact assessment predictably said cost neutral, whilst it 

is perfectly plain that the last government wholly underestimated the very 

profound impact that the Human Rights Act has had and continues to have 

throughout the field of children law – in the volume of extra paper that we have, in 

the nature and breadth of the arguments that we see run, and in the perceptions of 

the litigants themselves, to which your question 6 bears eloquent testimony.  But it 

is more than that. The family justice system is a sponge – a sponge for the society 

that we have, and for the way that government acts. Drugs, immigration, benefits 

– if government could get a handle on those issues, we could run our system far 

better than we have been able to. 

 

Turning to the specifics, within the public law field, we see no case to change the 

quasi-inquisitorial, quasi-adversarial system that the Children Act has spawned, and 

can we be clear that is what we have. We see the tandem model of representation for 

the child to be one of the great successes of the current system and we see no sound 

reason to alter the existing balance of responsibility between court and local authority.  

 

And with more specialist family judges, more family sitting days, better trained, more 



 3 

empowered social workers, and Children’s Guardians freed from the yoke of Cafcass, 

you would see how much more efficiently the system could run. You would get 

judges with time to case manage properly, and you would get fewer, shorter and 

quicker hearings in consequence. 

 

And it follows that a key recommendation of ours will be to take away the remit of 

Cafcass within the public law field – it is an experiment that just has not worked - 

Cafcass cannot meet the expectations of Parliament, it increasingly does not meet the 

expectations of the courts, its own proposals are to diminish not enhance the rights of 

the child, whilst the disaffection and disillusionment that we find among its front-line 

staff is as striking as it is utterly avoidable. And by signalling the end of Cafcass 

within the public law field you would make double-savings – you would save on the 

bureaucracy and over-management which have become its hallmarks and you would 

save because you would get enthusiastic Guardians doing what they should be doing – 

working with and for children, and helping courts to reach timely child-focused 

solutions. 

 

Within the private law field, we see great scope for identifying those cases which need 

to be in court and those that frankly do not. There is, for example, no objective 

justification for cases about the quantum of contact (of which there are so many) 

either to be publicly funded or to require judicial determination. 

 

We would create two routes – a court-based route for those private law cases which 

need to be there (for example those where determinative safety issues are genuinely 

involved, where the principle of contact is in issue or where contact enforcement is 

required, and those involving issues of relocation and abduction) – and a non-court 

based route for the quantum of contact cases that I’ve just mentioned and for the 

comparatively less serious parental disputes such as over choices of school, a route 

involving not just mediation but also collaborative law and, for where agreement 

cannot be reached, arbitration. We would underpin those routes by clear guidance as 

to what goes where and have the capacity for one route to transfer to another if it 

appears to be more appropriate.   

 

The corollary of that approach is not only quicker, more child-focused, consensual 

and ultimately cheaper outcomes, but also the freeing up of court resources and public 

funds for those public and private law cases which, because of their importance to the 

child, genuinely need to be there. 

 


