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Name: Association of Lawyers for Children  

 

Details: The Association of Lawyers for Children [“ALC”] is a national association of lawyers 

working in the field of children law. It has over 1300 members, mainly solicitors and family law 

barristers who represent children, parents and other adult parties, or local authorities. Other legal 

practitioners and academics are also members. Its Executive Committee members are drawn 

from a wide range of experienced practitioners practicing in different areas of the country.  

Several leading members are specialists with over 20 years experience in children law, including 

local government legal services. Many have written books and articles and lectured about aspects 

of children’s law, and several hold judicial office. The ALC exists to promote access to justice 

for children and young people within the legal system in England and Wales in the following 

ways:  

 

(i) lobbying in favour of establishing properly funded legal mechanisms to enable all 

children and young people to have access to justice;  

(ii) lobbying against the diminution of such mechanisms;  

(iii) providing high quality legal training, focusing on the needs of lawyers and non-

lawyers concerned with cases relating to the rights, welfare, health and development of 

children;  

(iv) providing a forum for the exchange of information and views involving the 

development of the law in relation to children and young people;  

(v) being a reference point for members of the profession, Governmental organisations 

and pressure groups interested in children law and practice.  

 

The ALC is automatically a stakeholder in respect of all government consultations pertaining to 

law and practice in the field of children law.   
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The Association of Lawyers for Children (ALC) welcomes this opportunity to comment on the 

impact which is beginning to be seen since the introduction of LASPO.  Our members represent 

local authorities, parents and children in care and related proceedings. We are therefore 

concerned to see that, before as well as during and after court proceedings, children’s long-term 

interests are properly safeguarded.  

 

We deal below with the specific consultation questions, but are happy to be contacted or to 

provide further oral or written evidence if it is of assistance.  

 

Questions 

 

a. What has been the overall affects of the LASPO changes on access to justice?  Are 

there any particular areas of law of categories of potential litigants which seen 

particularly pronounced effects? 

 

We take the view that although it is a year since the Act came into force the true effects 

and consequences are only emerging with time and a complete picture is not yet available.  

What is clear is that there is an increasing number of litigants in person particularly in 

contact and residence, (now Child Arrangement Order) matters and that the difficulty in 

accessing advice is putting many off resolving their issues.  The poor advertising of the 

changes has meant that some people believe Legal Aid has gone completely, others believe 

it is in place where it is not.  Generally there is confusion amongst the general public as to 

what they can and cannot get free advice about.   Website information is poor and although 

we and other Representative Bodies have been discussing this with the Legal Aid Agency 

and Ministry of Justice, and some improvements are being made, this is very late in the 

day.  This has had consequences in terms of an increase in the number of issued 

applications, some of which would no doubt have been diverted for litigation had people 

been able to access legal advice. 

 

There has also been an increase in divorce proceedings completing with a Decree Absolute 

but without a Financial and Children Act Order which may be storing up problems for the 



 4 

future with potentially a number of those couples still having financial issues outstanding 

between them which will need resolving and there is of course the risk that the burden of 

housing those individuals or supporting them in retirement will now fall on the state 

because they have not been aware of their entitlements or rights to pursue appropriate 

claims.  Therefore to fully quantify the overall effect of the LASPO changes is very 

difficult as many of the implications will only be felt in years to come.  We of course 

respond in relation to family law issues only but the implications for other areas of civil 

justice are even more stark and they too have potential for future problems. 

 

Certain typed of litigants have found the changes particularly difficult to deal with mainly 

those with learning difficulties or mental health issues who often lack a voice in 

proceedings or are confused about what is going on for them.  They are unlikely to be able 

to navigate their way through the evidence gateway without assistance from a solicitor.  As 

an organisation concerned about children’s involvement and voice in proceedings we are 

particularly worried that applications for Child Arrangements and Special Guardianship 

Orders by members of extended family, unless funded by a Local Authority, are unlikely to 

achieve Public Funding.  If the application is funded by the Local Authority then the 

parents concerned are almost inevitably now unrepresented as they are unable to access 

Legal Aid.  Of course had the Local Authority made an application for a Care Order then 

non means merits tested Legal Aid would have been available.  The issues are essentially 

the same but if the matter comes to Court through the private law route many of those 

directly concerned with the child’s circumstances will not have access to legal 

representation.  The experience of our members is also that many who may in fact still be 

eligible for Legal Aid are simply not accessing it because of the burden of producing the 

necessary paperwork to meet the gateway requirements and the financial eligibility test.  

We are also finding that Legal Aid applications are taking longer to process and many are 

then put off.   

 

LASPO has also had a significant impact on related areas of law such as welfare benefits, 

debt, housing and similar matters such that a family client who finds themselves having to 

deal with those issues as a consequence of their relationship breakdown now finds it almost 
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impossible to access advice.  Given that many of the clients we are dealing with lack 

education or suffer with mental health or learning difficulties or generally struggle to deal 

with their day to day lives already this just adds another burden on them.  The concern for 

us is the children living within those families are left vulnerable and options that may have 

been available to improve their day to day lives are being missed. 

 

b. Has the LASPO changes led to the predicted reductions in the Legal Aid budget?  

Has any evidence come to light of cost shifting or cost escalation as a result of the 

changes? 

 

There have clearly been reductions in the Legal Aid spend given information provided to 

us by the Legal Aid Agency particularly in relation to the take up of initial legal advice and 

assistance which has dropped enormously.  This is a direct consequence of matters being 

taken out of scope.  It is of concern to us that this initial legal advice has been so 

significantly hit,  as often this diagnosis of problems and signposting of clients on how best 

to deal with issues is the most important.  Recent figures from the Court Service would 

suggest that there has been an increase in private law Children Act applications which may 

also be an indicator that people are not being directed to alternative ways of dealing with 

matters because they are not able to access legal advice to support them to do so.   

 

It is really too early to start talking in terms of real cost consequences or cost shifting but 

we would anticipate the key area of cost shifting will be the increased burden on the Court 

Service with the increased number of litigants in person with the consequence that the 

hearings may often take longer and be more difficult to manage.  It is hard to identify the 

wider consequences of these changes now and the only clear evidence at the moment is of 

the significant drop in acts of initial advice and assistance for separation couples.  Legal 

Aid Agency data indicates the Legal Help new matter starts from the period of April 2013 

to January 2014 and is currently 30,467 acts of assistance as opposed to a total for the year 

2012/2013 of 183,313. 
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c. What effects have the LASPO changes had on a number of changes involving litigants 

in person and therefore on the operation of the Court? 

 

It is clear from recent figures produced by the Court Service that there has been an ongoing 

increase in the number of litigants in person over the last few years with initial statistics for 

the last 3 months  of 2014 indicating that now just over 50% of parties in private law 

proceedings are unrepresented.  We are concerned that this places an enormous burden on 

the individual Judge or Magistrates dealing with a particular case as not only do they have 

to be seen to be fair and to give both unrepresented parties the opportunity to present the 

issues that they feel are relevant, they also need to tease out the issues which are pertinent 

to the Courts decision.  Our concern is that the voice of the child is often lost in this 

process as that percentage of separated parents who actually end up in Court are often 

sadly those with very entrenched views about their separation or about the other parents 

role with the children and it can be a hard task even when parties are represented for the 

Court to achieve fairness and focus the parties on the needs of the children.  To also expect 

the Court to be able to fully ascertain the wishes and feelings of children and ensure that 

their voice and views form part of the Court decision making process is much more 

difficult in cases where both parties are unrepresented.   

 

The role of CAFCASS in this process has been significantly reduced over the years and 

although initial safeguarding checks are undertaken and available for the first hearing in 

Children Act matters CAFCASS will very rarely have had any input beyond that.  If 

CAFCASS are subsequently directed to file a Section 7 Report, this will usually involve 

meeting each parent at their offices and seeing the children at CAFCASS offices in one 

appointment.  Whilst for some simple cases that may be appropriate that gives little 

opportunity for either the CAFCASS officer or the child to establish a rapport and to really 

get a sense of the child’s needs, wishes and feelings.  It is extremely important in our view 

that the Court is encouraged to direct separate representation of the children pursuant to 

Family Procedure Rules, rule 16.4 to ensure that the voice of the child is heard in these 

situations and the right decisions are made. 
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It is also of concern to us that although considerable efforts have been made by many of 

the family law organisations (in particular Resolution0 to produce handbooks and guides 

for litigants in person and also the new Child Arrangements Programme is specifically 

designed to be easily used by litigants in person, the provision of information following the 

implementation of LASPO was woefully in adequate.  Much of the information available 

through the internet is misleading or confusing and does not assist separated parents to 

fully and properly understand their rights and obligations to their children and therefore 

does not assist the process of supporting or encouraging them to reach amicable and agreed 

settlements.  The benefits of at least an initial diagnostic type appointment with an 

experienced family solicitor should not be under estimated.  This is often now only 

available to those on a low income through pro bono schemes which many of our members 

continue to engage in despite the pressures on their practices and increased Legal Aid cuts.  

Solicitors and barristers have adapted to the change in the legal landscape offering 

alternative forms of funding and fixed fee schemes to clients to assist them but it remains 

of concern that increasingly most couples going through the Court process will not have 

access to quality legal advice.  The number of litigants in person has undoubtedly increased 

since the implementation of LASPO which is a concern to us given that the cases in Court 

represent only the most entrenched or most difficult or those with more complex 

safeguarding issues, the health and welfare of children is hard to protect and unrepresented 

parties face enormous challenges in martialling their case particularly in the case of 

complex fact  finding hearings or in relation to considering or obtaining expert evidence.  

Given the nature of these more complex cases are often on the verge of the issues that arise 

in a public law care case it is of concern that individuals are being left to deal with these 

without access to legal advice. 

 

d. What effects have the LASPO changes had on the take up of mediation services and 

other alternative dispute resolution services? 

 

Entirely in accordance with the views expressed by all the representative bodies and the 

mediation services prior to LASPO’s introduction, the number of individuals taking up 

mediation services has dropped significantly since April 2013.  In our view this is a direct 
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result of the LASPO changes as previously lawyers were absolutely essential in 

signposting individuals to mediation and supporting and encouraging people to resolve 

issues outside of Court through mediation or other alternative dispute resolution.  Many 

people have a negative perception of mediation as they simply don’t believe that their 

estranged partner , who they probably very recently gone through a difficult breakup with,  

would actually come to the table and talk.  That is a perfectly natural initial response, 

particularly if the separation was recent and feelings are still raw.  It often takes an 

experienced family lawyer to encourage and support a person to appreciate that mediation 

will in fact be a helpful way forward.  Removing lawyers at this initial triage stage has had 

an almost inevitable effect of reducing the uptake of mediation.  Experienced family 

lawyers were key in encouraging individuals to consider dispute resolution, supporting 

them through that process with independent advice and encouraging them to see the 

potential benefit thereby avoiding the issuing of Court proceedings.  We would support the 

move being proposed by Resolution that the Ministry of Justice should consider 

reintroducing initial Legal Help Legal Aid to assist people at this triage stage and to run 

alongside advice in mediation. 

 

e. To what extent are victims of domestic violence able to satisfy the eligibility and 

evidential requirements for a successful Legal Aid application? 

 

Our experience of domestic violence gateway evidence remains extremely difficult.  The 

committee will no doubt have been referred to the research undertaken by the Family 

Rights Group as a result of the enquiries to their helpline seeking legal advice which 

clearly sets out some of the problems faced.  There is still considerable confusion about 

which documentation will satisfy the gateway and therefore trigger Public Funding and 

which will not.  Victims of domestic violence are often not in a position to cope with yet 

another hurdle in their lives particularly if they have been subject to long standing abuse, 

cohesion and control and have now for the first time decided to seek support about it.  The 

last thing they want to be facing is a confusing Legal Aid system, they just want help.  It is 

of great sadness to many of our members that many enquiries they get about potential 

support for victims of abuse come to nothing as it is not possible to gather the evidence 



 9 

needed to trigger Legal Aid.  This is of particular concern in relation to Children Act 

proceedings relating to contact arrangements.  Again as an Association concerned with the 

voice of children and the protection of children and their role within the Court process, it 

worries us that individuals who have been victims of violence may not access legal advice 

and support which could result in unheathly or even dangerous contact arrangements being 

made.  We are pleased that the Government has indicated that they will keep this under 

review but the initial identified problem of the complexity of tracking down where to go 

for the evidence, of the costs charged for some of the evidence and the arbitrary nature of 

some of the evidence for example the 24 month cut off and the bar based on cross 

undertakings can all lead to perverse outcomes and prevent those in real need from 

accessing Legal Aid advice. 

 

f. Is the exceptional cases funding operating effectively? 

 

When we and other representative bodies were involved in the negotiations and discussions 

with the Ministry of Justice in advance of the implementation of LASPO it was fully 

expected that a significant number of cases which would fall out of general scope for 

eligibility would be granted funding under the exceptional funding scheme.  This has not in 

fact been the case.  The committee has no doubt been referred to the statics produced by 

the Legal Aid Agency which show only 8 certificates were granted in the family law 

category in the period between April and December 2013.  It is our understanding that 

several of these related to individuals who lacked litigation capacity and were therefore 

simply not able to conduct proceedings.  However there are many others who potentially 

need the benefit of advice.  Of concern to us are those facing essentially public law Social 

Services applications relating to either contact with children in care or applications to 

discharge Care Orders or extended family members seeking to make applications to either 

take on the care of the children or to protect them from harm but where they are not able to 

satisfy the gateway requirements.  Or extended family members or individuals seeking to 

become involved in existing proceedings who cannot otherwise satisfy the gateway 

requirements.  These are all individuals who would have received Public Funding before 

LASPO and who we had expected would be considered as eligible for exceptional funding.  
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Sadly a very restrictive interpretation of exceptional funding seems to be applied.  

However we believe the main bar to exceptional funding is the extremely complicated and 

burdensome application process.  We are aware of many solicitors who have simply taken 

the view that it would be disproportionate to enter into this complex process, to prepare the 

documentation and to spend some hours with the client preparing what is needed to even 

get an application off the ground with no guarantee that funding will ever be granted.  

Indeed with the level of grants so low many take the view that it is almost more likely than 

not that funding will be refused and therefore such applications are simply not being made 

because with the other pressures on solicitors practices giving up even more time pro bono 

without likelihood of achieving Public Funding is just a burden to many.  This of course 

runs the risk of many vulnerable individuals being left unrepresented and in the context of 

public law proceedings can mean that individuals who might otherwise have engaged in 

proceedings or made applications are prevented from doing so.  The very complexity of the 

process has become a disincentive to application which causes us grave concern. 

 

It concerns us that the present criteria as applied seems very narrow and does not seem to 

take into account those individuals who cannot otherwise satisfy the gateway requirements 

either as victims of domestic violence or the protection from harm requirement is not 

satisfied but nonetheless are involved or would wish to make an application which has very 

much the same character.  It had been our expectation that any individual who did not 

otherwise satisfy the gateway but fell within financial eligibility for Public Funding would 

be able to seek exceptional funding in circumstances particularly where they or children 

within their family were vulnerable and at risk.  That is not the way it is being applied and 

that does again cause us concern for the children and families that our members all too 

often deal with.   

30 April 2014 

 
 


