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1. I am very conscious of my audience. You are not only specialists, but you 

are working at the sharp, and uncomfortable end of your specialism. Much of 

what I have to say will not, alas, be new, or even original. Much will be  – to you 

at least – statements of the obvious. That I believe they need to be said indicates 

the parlous state of family law in 2009. I am, however, going to discuss only three 

main topics under the title of the conference. They are: (1) the need to preserve 

the positives (I am going to concentrate on section 41) under the Children Act 

1989 (the 1989 Act) and the Family Proceedings Rules (to be replaced (I hope in 

2010) by the re-written Family Procedure Rules; (2) what has become known as 

“transparency”; and (3) the recent decision of the President in Re X (Residence 

and Contact – Rights of Media attendance – FPR rule 10/28(4) [2009] EWHC 1718 

(Fam), handed down on 15 July 2009. 

 

2. The first point I wish to make is that the family justice system needs good 

lawyers to advocate the cases of all those who appear before it. Be in no doubt, 

judges greatly value competent advocacy, and view the rise in cases in which 

litigants appear in person with alarm.  Children cases, in particular, require an 

approach which is different to almost every other area of law and practice, and 

the skills needed are obvious to those who adjudicate, if not to anyone else. This 

is, I think, sometimes, albeit infrequently, recognised by government, but be in 
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no doubt that it is recognised by the judiciary. The proper presentation of a 

difficult child case is a highly skilled process.  

 

3. In a recent case in the Court of Appeal, SW and KSW v Portsmouth City 

Council (Re ISW, AJW, EDW (children) [2009] EWCA (Civ) 644 a step-father 

was accused of raping his step-daughter, and as a result of her accusations, his 

two children by the mother of all three children (as well, that is, as the child he 

was said to have raped) were taken into care, and were living with foster parents. 

The stepfather was made a party to the care proceedings, but was refused public 

funding. He therefore had to represent himself. There was a “finding of fact” 

hearing to ascertain whether or not the rape allegation was true. Unsurprisingly, 

the step-father took every point (good, bad and indifferent) and the care 

proceedings (on the question of the alleged abuse of the step-daughter) grossly 

overran.  The judge deplored the fact, but said that the step-father was not to be 

criticised for taking every point.   

 

4. In giving judgment in the appeal, I said I was in no doubt at all that most 

of the unsatisfactory features of the case stemmed from the fact that the 

appellant, although properly made a party to the care proceedings, did not have 

the benefit of either legal advice or representation before the judge. A total of 14 

days were thus spent on the fact-finding hearing, spread over July, September 

and October 2008. I added: - 

However, what those who control the court's purse strings simply 
do not – or will not - understand is that competent legal 
representation not only saves time (and by the sensible 
identification and elucidation of issues makes cases easier for the 
curt to resolve) but that it also saves money. I am in no doubt at 
all that if the appellant had been legally represented before the  

 2



judge in the care proceedings; (a) the hearing would not have 
overrun so grossly; (b) the result would have been much more 
likely to be perceived by all to have been fair; and (c) the cost to 
the public and the parties in terms of both money and stress 
would have been substantially less. 
 

5. Competent lawyers must, of course, be paid reasonable fees.  I am very 

grateful to Piers Pressdee and the ALC fees team (Alan Bean, Nicole Jones-King 

and Pauline Troy) for filling me in on the outcome of the latest negotiations with 

the LSC and the government. The profession in general, and the ALC in 

particular should, I think, be very grateful to that team and others who have 

worked so hard and done so much on this front. 

 

6 Family lawyers do not in my experience undertake the work to make 

money, but they have to live, and are entitled to a standard of living 

commensurate with other professionals of equivalent status. If family lawyers 

are starved of proper fees, they will, as we know only too well, be forced to 

undertake other work. A valuable specialism will simply be lost.  Cases will take 

longer. Delays will increase. For the government, the result will be more delays, 

greater cost and more damaged children. We, the specialists, are in no doubt, are 

we as to the direct consequence?  Children will suffer.  

 

7. I am, therefore, glad to learn from Piers that the outcome of the 

negotiations in relation to public law fees is better than had been expected, even 

if the representation scheme within the private law field makes, as he puts it ~ 

“pretty grim reading”. I was also pleased to see that observations of Hogg J on 

the value of specialist advocacy were influential: - see Re J (Care Proceedings – 

Injuries) [2009] 2 FLR 99. I echo those views in this paper. 
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The role of the judiciary: who is to speak out for children?  

8. Before I turn to the main points I want to make, however, I would like to 

express my views on the future role of the senior judiciary, and the effect of the 

reforms now embodied in the Constitutional Reform Act 2005 (CRA 2005). I 

remind you – not, of course, that you need reminding – that judicial 

independence is now enshrined in CRA 2005 itself: - see section 3. 

  

9. By “the Senior Judiciary”, I mean judges of the High Court and above. 

We occupy a unique position. Like almost nobody else in England and Wales we 

cannot be dismissed except by resolution of both Houses of Parliament. We are, 

in effect, unsackable.  We are, accordingly, permanent.  Most of us were in 

practice for many years before being appointed to the High Court Bench. 

Although what we do is, to some extent, rarefied and divorced from the brutal 

run of many family proceedings, we do, I think, bring a detailed knowledge of 

family justice with us.    By contrast, I have to say, I have lost count of the junior 

Ministers in the various Departments dealing with children since I began in 

practice in 1969. And how many of them, I ask rhetorically, have ever actually 

practised family law or know anything about the stresses and strains of practice? 

Even now, whilst practitioners recognise the interdisciplinary nature of family 

justice and legislate by good practice for cooperation between its various strands, 

legislative provision for children remains divided between different Departments 

of State.  
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10. I am the first to acknowledge that responsibilities come with our highly 

privileged position. We do not engage in politics. We do not take political 

decisions, or score political points. We adhere to the fiction that Parliament 

controls the executive, even though we know that, in reality, it is the other way 

round. We interpret and implement the will of Parliament. That is our function. 

Parliament has also charged us (the judges) with the decision making process in 

relation to the children who come before us – in both public and private law 

cases. It is judges and magistrates who have to decide, in the cases before them, 

where the paramount best interests of children lie. 

   

11. Forgive these statements of the obvious.  CRA 2005, however, does not 

simply codify this position. It gives us a much greater degree of self-regulation 

and autonomy.  Family judges have pioneered case management. We are all 

much better versed in administration. We fight for our budgets and our sitting 

days. Neither I, nor any of my colleagues has any wish to engage in politics. But I 

do think – certainly in the field of Family Justice – that the time has now come 

when the historical and indeed instinctive judicial reluctance to go public over 

matters properly within our sphere of activity must come to an end. In common 

parlance, we must come off the bench. We must say what we think, and if we feel 

that the exercise of our proper functions is being impeded by anyone or 

anything, we should say so, loud and clear, and in plain language. 

 

12. I do not think that I am in fact saying anything particularly revolutionary 

– certainly so far as Family Justice is concerned. The creation of the Family 

Justice Council (the FJC) - which is chaired by the President – has given family 
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justice a voice which the FJC has used and which the President has endorsed.  As 

part of my preparation for this paper, I re-read the President’s October 2006 

endorsement of the FJC’s response to the LSC’s consultation paper.  It is 

powerful stuff. Furthermore, nobody listening to this year’s ALC Hershman Levy 

Memorial Lecture, delivered by the President in the summer, could have been left 

in any doubt that the President was coming off the Bench and speaking his mind. 

 

13. This is a trend, which I welcome and support.  We have tried introducing 

change through judgments. Even though every word uttered in the Court of 

Appeal and in what is now the Supreme Court is spoken in public, and everything 

we do is in the public domain (our judgments are all published on Bailii) nothing I 

have said has reached the popular press – except perhaps the citation of a 

particular poem in a case now, I understand, known by the bar as Re F and my 

decision to refuse permission to appeal against an immaculate decision by a circuit 

judge moving the residence of a boy from his mother to his father. 

 

14. I have therefore reluctantly come to the conclusion that nobody except 

law reporters, litigators and academics read judgments, and sometimes even they 

don’t. Furthermore, journalists, as we know, are interested in personalities and 

stories, not issues or processes that demonstrate justice and fairness.  So I think 

that as part of the transparency debate it is for the senior judiciary to speak out in 

public on issues in relation to which they have knowledge and expertise. 

 

 

 6



15. So, I begin this paper by stating that, although I sit at one remove and 

now only hear cases which reach the Court of Appeal through a narrow 

permission filter, I am with you body and soul, both in what you are doing and 

what you aspire to do.   

 

16. I am also wholly committed to the good practice of family law. I firmly 

believe, contrary to the views held by some elements in the Press, that the Family 

Justice System – in all its aspects - is made up, on the whole, of conscientious 

individuals who are doing their best for the children they serve, often – indeed 

commonly - with wholly inadequate resources.      

 

17. I should add that I have never ceased to be surprised and impressed by 

local initiatives – up and down the country – thought up and put into practice by 

individuals whose only motivation was and is to improve the lot of those – notably 

children – whom they represent. My years as Liaison Judge for the Northern 

Circuit remain the most fulfilling and enjoyable years of my judicial life. 

  

18. Innovative thinking is, of course, particularly true of the ALC. It is a 

matter of considerable regret to me that my old chambers now almost exclusively 

specialise in what we continue to call ancillary relief. I understand why, and I do 

not say that the division of ordinary people’s assets on divorce or separation is 

unimportant, although I personally regret the government’s decision not to 

legislate on the Law Commission’s proposals to enable unmarried couples to 

make claims against each other.  In my experience, however, people care most 

about their children first and foremost and only then about their money. In my 
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judgement, therefore, the protection and welfare of children are the primary 

functions of the Family Justice System. 

 

 

19. What, you may legitimately ask, are my qualifications for what I am 

about to say? My answer is that over a period of nearly 40 years I have been 

engaged as practitioner and judge in cases involving children from every 

perspective. At the Bar, I represented parents both seeking and resisting orders 

for residence and contact:  I represented local authorities: I represented parents 

wrongly accused of abusing their children, and parents who had. Above all I often 

represented children themselves.   

 

20. Most of my practice at the bar was publicly funded in one way or another. 

I was, of course, fortunate; I was in practice at a time when publicly funded 

children work - at least for the Bar – paid well, even if the occasional millionaire 

divorce helped pay the bills.  Today’s challenges are wholly different. On the 

bench, I have sought as far as possible to avoid “big” money cases. Although the 

judicial oath applies to them, I think more important what the average district 

judge is doing day in day out in the country court.   

 

21. But above all, I am the first to recognise and support the need for 

specialist family lawyers to represent children, and for guardians who get to know 

the children they represent; who support them through proceedings and prevent 

them being abused by the system. Specialist representation is also required for 
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parents, family members and local authorities. It is very difficult work, which 

requires a special and very high level of expertise.   

 

 

22. Most parents and children – certainly those who come within the care 

system – are disadvantaged. Most are poor. Research continues to demonstrate 

that most are on the lowest rung of the socio-economic ladder, and most have 

multiple needs and problems. Furthermore, my experience in the private law field 

teaches me that relationship breakdown frequently has serious effects on the 

physical and mental stability even of the rich and the intelligent. Post separation 

parenting is fiendishly difficult, and the damage to children caused by ongoing 

parental disputes is incalculable.  

 

23. I appreciate that some of this may be an appellate perspective – at least so 

far as care proceedings are concerned. In the lower courts in the context of care 

proceedings research evidence seems to show that increased case management by 

courts ensure that proceedings are directed towards ‘problem solving’.  Most 

cases in these courts do not result in a fully contested final hearing; most 

threshold statements are usually agreed – albeit following expert evidence.  Thus 

in the FPC and the county court the process may be described as something of a 

‘hybrid’ – that is to say part inquisitorial (with a focus on problem solving - 

especially post PLO) – and part adversarial (that is if / when evidence is not 

agreed and quite rightly has to be tested.   
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24. Contested final hearings, I understand, remain in a minority of cases. I 

anticipate that experienced specialist children’s advocates further facilitate and 

support the court in a problem solving non-adversarial approach, although I am a 

firm believer in due process, and remain concerned that it is a fine line between a 

firm judicial view expressed at the issues resolution hearing and premature 

adjudication on the whole case. 

 

25. In my experience, the court process is not best suited to many private law 

cases, whereas, in public law cases, care proceedings have a number of advantages 

and offer a framework and protection for some children that cannot be achieved 

outside of the court process. As the research puts it: ‘proceedings are built on a 

model of rights for parents and children, children are at the centre of the process 

and their needs for safety are met, evidence is timetable, the use of experts and the 

examination of children is controlled, and all parties - including the local 

authority - are made accountable for actions and decisions’ (Brophy (2006) Child 

care proceedings under the Children Act 1989. London: DCA)     

 
 

26. All that said, the need for a powerful and properly resourced Family 

Justice System, peopled by specialist practitioners who are properly remunerated 

cannot be over-emphasised. And, of course, it is not just in the courtroom that 

such skills are required.  Family justice within the court system, has, of necessity, 

been grafted on to the common law structure.  It can decide: it can make orders 

and lay down rules. But it cannot educate: it cannot mediate and in my view many 

if not most family problems are best solved outside the courtroom.  
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27. So, in this paper I will, of course, be looking primarily at what is my area 

of expertise, namely family justice for children within the court structure.  But 

that does not mean that I am unaware of the vast area of family justice – in which 

your expertise is equally valuable – which lies outside the courtroom. It is, in this 

context, deeply ironic that the fee set by the LSC for pre-proceedings work 

remains so low that most experienced child care lawyers cannot afford to do it.  

 

28. If – as I believe – substantial areas of family justice lie outside the 

courtroom, it seems to be that we, as lawyers, have two principal functions. The 

first is to ensure that family justice within the courtroom is conducted in the 

manner which best promotes the interests of children. The second is to ensure – 

wherever possible – that, when proceedings do not provide the appropriate 

solution for a child, that child and their parents are referred to the resource, 

which does. My anxiety is that – due largely to a lack of appropriate resources – 

neither the court itself nor the out of court facilities is serving disadvantaged 

children, as both should. 

 

29. There is, I think, a profound irony in the fact that family justice is funded 

by those who know nothing about it, and have never practised it.  The 

implications of this are everywhere – and will be most apparent, I think, in this 

paper when I come to discuss transparency.  But in my view the position is simple. 

Family practitioners have striven to cut costs and delays. We have pared ourselves 

to the bone. The PLO – properly operated – is a code, which, in my view, 

combines thoroughness with efficiency and the exclusion of waste.  
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30. It is, frankly, absurd to think that family proceedings, notably in the field 

of public law, can ever be self-funding.  The enormous hike in fees charged to 

local authorities to institute care proceedings was, in my judgement, equally 

absurd and for the same reason. The government, as I understand it, now 

acknowledges that this was a mistake. The reality of this is, of course, being 

brought home by the flood of cases that have followed Baby P.  

 

31. The President was right in 2006 when he told the government that the 

profession was not crying wolf, and that the effect of its proposals would be wholly 

counter-productive. He was right to predict the wholesale abandonment of 

publicly funded work  - not because practitioners wished to abandon it, but 

because they could not do it and support themselves on it.  The statistics are very 

worrying. 

 

32. So, in my judgement, the time has come for the judiciary to make clear 

the effect that this lack of sufficient resources will have in the cases for which they 

are responsible.  The lead, of course, has to be taken by the President; he is after 

all, the Head of Family Justice, he chairs the FJC and has most contact with 

government. But government must realise that, if it fails properly to fund the 

system, there will undoubtedly be greater delays, poorer justice, too few judges, 

and many litigants in person left to struggle on their own.  Let me take only one 

example. If you double the workload but leave the number of judges and sitting 

days the same, you do not have to be a genius to see that (leaving aside the other 

accompanying evils) delays will increase.  But above all - and this is without doubt 

the most important point - it is the children who will suffer. 
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33. If all this happens, politicians should not blame practitioners. We have 

done what has been asked of us. We have reformed the care and the ancillary 

relief systems. We have  - in the PLO - devised a system, which goes as far as it 

can to produce efficiencies and savings without compromising standards. Judges 

and practitioners have been at the forefront of reform. More of us are needed, not 

less.  So please do not blame us if things go wrong.  Politicians are very happy to 

take the credit when things go well, and equally reluctant to take the blame when 

they go badly. But let there be no mistake. If the Family Justice System is not 

properly funded it will implode, and it is the children who will suffer most. It 

really is welfare or farewell. Your conference title is apt. 

 

34. My final thought on this topic is that if you agree with me that judges 

should speak out – particularly for children – it is essential that we be kept in the 

loop.  I have already identified the unique role of the President. But the rest of us 

can only really support you if we are kept informed. I am grateful for the 

information I have received in preparing this paper. I have come to this 

conference as much to learn as to impart information. I am sorry that I will not 

be able to go to all of the workshops. But continue to keep us posted about what 

is going on. If we are to come off the bench and speak our minds, we must be well 

informed. 

 

The following sections of the paper – notably on section 41 of the Children Act 1989 

and on “ transparency” - were largely written before the government’s decision not 

to amend section 41 of the Children Act 1989 and before the publication of the 

Children, Schools and Families Bill on 19 November 2009. Although I read to the 

conference Ed Balls’ letter to the President relating to section 41 (a copy of which 

has been placed in the House of Commons Library and which I understand to be a 
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public document) and the relevant clauses of the Bill, I have decided not to alter 

much of what I have previously written. The principal reason for leaving this 

material unaltered is that the government has made it clear that it intends to revisit 

both topics, and the Bill itself contains provisions which enable the Lord Chancellor 

to amend the law by affirmative resolution. It seems to me, therefore, that although 

some of what I had written has – for the time being - been overtaken by events, the 

overtaking may indeed prove to be temporary, and it remains necessary for me to 

make clear where I stand on the issues which I have raised. 

 
  
Guardians, the Tandem Model and the representation of children 

35. I remain, unashamedly, of the view that the best method of representing 

children in family proceedings is by means of the tandem model of 

representation by a solicitor and a guardian whose background is, usually, in 

social work. That is my starting point, and in my judgement it is not negotiable. 

 

36. It is, I think, worth remembering how far we have come since I began 

practice in 1969. Do you remember parental rights resolutions, parents not being 

parties to care proceedings and the consequential uncomfortable appearances 

before the ECtHR? If you don’t, you can read it up in Stephen Cretney’s 

magisterial volume – Family Law in the Twentieth Century.   We should, however, 

never forget that Jasmine Beckford died because there was no independent voice 

to speak for her at the application to discharge her care order. We now, of course, 

have parents who are parties to care proceedings, invariably represented, if that is 

their choice. What, however, about children, and the need for them to be fully and 

properly protected? 

 

 14



37. Section 41(1) of the Act is expressed in mandatory terms. In practice, the 

court invariably appoints a guardian for children in public law proceedings. That, 

however, is only a small part of the story. What matters, of course, is that a 

guardian is allocated and begins work swiftly. Once again, section 41(2) is 

expressed in mandatory terms.  The appointed guardian “shall…(b) be under a 

duty to safeguard the interests of the child in the manner prescribed by… rules.” I 

need not remind this audience of the breath and scope of those rules. 

     

38. Nor, I think, do I need to remind this audience of the terms of section 42 

of the Act, which give the guardian the right of access to all local authority 

records. The powers of the guardian are, in real terms, at large. 

 

39. Furthermore, the amendment to section 41(6) and the insertion of section 

41(6A) would appear greatly to extend the scope of the guardian’s role. “The 

proceedings which may be specified under sub-section 6(i) include (for example) 

proceedings for the making, varying or discharging of a section 8 order”. Wow! 

The naïve reader might be forgiven for thinking that here – at last – was the green 

light for sensible court welfare based decision designed to ensure that children in 

private law proceedings could be separately represented.  

 

40. Sadly, we all know that the reality is different. It never ceases to surprise 

and irritate me that a judicial decision that a child needs separate representation 

can, in effect, be frustrated by an administrative decision not to fund the court’s 

order. Maybe we can reflect on that during this conference. What is the rationale 

behind the proposition, apart from a reluctance to spend money? Is it acceptable 
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that the will of Parliament expressed through a judicial decision should be 

frustrated by administrative action? 

 

 

41. However, a more serious problem is the fact that guardians are not 

allocated when they should be, and that important decisions are made about 

children without the guardian’s input. I was shocked during the summer to learn 

both of the number of care cases in which a guardian had not been allocated, and 

the fact that insistence on the CAFCASS monopoly inevitably meant that 

guardians would simply not be timeously allocated. The President, in this year’s 

Hershman Levy Memorial Lecture ran into criticism when he announced a system 

of “duty” guardians to plug the deficiencies in the system.  But who can blame 

him? He is doing what anyone in his position would do. That it is not acceptable is 

not his fault nor his responsibility.  

 

42. The failure to protect children through the sensible operation of the 

guardian system seems to me to be one symptom of a much wider malaise.  I can 

speak of it through direct experience via the Children Act Sub-Committee, and its 

reports on contact – both where there is and where there is not domestic violence. 

I see that in our domestic violence report we called for “longitudinal research” 

and careful monitoring of the proposed guidelines. We now have the Practice 

Direction but no idea how it is working. 

 

43. Equally if, as I believe, much of the work of the FJS needs to be 

conducted outside the courtroom, why do we not have welfare services, which are 
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fit for purpose, and which enable Parliamentary aspirations to be put into effect? 

We need to inform and to educate. We need to empower people to enable them to 

take control of their own lives. An inadequately funded CAFCASS, which is 

unable to work with parents and children outside the courtroom, is a bitter 

disappointment to those who believed that they were being promised change of the 

better when CAFCASS was brought into being.  

 
44.  So much had I written (and I do not resile from any of it) when I became 

aware of the move to amend section 41 of the Act.  I now think it worth looking at 

the Act in greater detail.  The key phrase, it seems to me is  “a” guardian. As 

presently drafted, section 41 (1) of the Act provides that: - 

For the purposes of any specified proceedings, the court shall 
appoint an officer of the Service or a Welsh family proceedings 
officer for the child concerned unless… (emphasis supplied) 

 

The proposed amendment to section 41 would require the court to appoint 

CAFCASS as an organisation.  

 

45. In my judgment, this is a retrograde proposal and must be fiercely 

resisted. Its purpose is obvious, particularly when taken in conjunction with 

CAFCASS’ apparent inability in England timeously to allocation guardians to 

care proceedings, and the President’s reluctant acceptance that, as a temporary 

measure, duty guardians will have to be appointed in order to cover the 

deficiency.  

 

46. I am on record more times than I can remember in stating that the role of 

the guardian in care proceedings as the person who gets to know the child, who 
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provides continuity for the child and who acts as the protector of the child 

against inappropriate or shoddy practice by the local authority is critical. The 

guardian makes an individual assessment of the child’s needs and circumstances, 

and in tandem with the child’s solicitor presents the child’s case to the court.  

The role of the guardian is enshrined in both the Statute and the rules. The duty 

“to safeguard the interests of the child” is in the Statute.  Section 42 gives the 

guardian powers given to no other individual in care proceedings. Rules 4.11 and 

4.11A put detailed flesh on those bones. 

 

47. I have to say that the proposed amendment strikes me as a cynical means 

of diluting powers given by Parliament for the protection of children. CAFCASS 

cannot – for whatever reason – do what Parliament empowered it to so. So to 

avoid doing it, the Statute has to be changed. Let nobody be fooled by bland 

arguments that this is simply an editorial, or tidying up amendment. It is a 

fundamental attack on a point of pivotal importance, and we must resist it. 

 

48. One of the difficulties faced by practitioners and the judiciary is that the 

law is often made by those who have no direct experience of the practice of 

family law.  In my judgement, the answer to the point under discussion is simple, 

If CAFCASS agrees – as surely it must – that the appointment of an individual 

guardian for individual children is pivotal to the system, let it disavow the 

amendment. 

 

49. When the President announced the duty guardian proposal in the 

summer, I was unkind enough to cite to him the famous French dictum il y a rien 
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plus permanent que le provisoire. As I have already made clear, I do not blame the 

President for the current situation, nor do I criticise him for taking necessary 

steps to address a crisis not of his making. However, let the message from this 

conference be very clear. The tandem model in both public and private law is of 

pivotal importance, and depends crucially upon the skill of the individual 

guardian.  As currently operated the system is failing some children because 

guardians are not being appointed. The “duty” system is a temporary measure. 

The situation must be remedied, and the amendment to section 41 must be 

rejected. 

 

Transparency   

50. I am deeply dispirited by the attitude of the government to this subject, 

and by its conduct. Even two days before the conference, I could not tell you 

precisely what the government intended to do.  We now have the Ministry of 

Justice clauses in the Children, Schools and Families Bill presented by the DCSF. 

We really have been dealing with a moving target, and what is particularly 

dispiriting is that, despite the government’s press releases, one gets no real sense 

of the objective of all this. What is reassuring in the Bill is the ban on revealing 

the identities of children and the importation of a large area of judicial 

discretion. Let us hope these remain. 

 

51. There have, as you know, been a number of governmental U turns, and a 

patent inadequacy of what passes for consultation. Government appears to be 

driven by a powerful political agenda, which has no clear rationale, but which 
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ignores the views of those who know most about the subject – that is, of course, 

the practitioners and the judges. 

 

52. I have taken the opportunity to re-read my Hershman Levy Memorial 

Lecture, which I delivered in Birmingham in June 2006, and the essence of which 

is published at [2006] Fam Law 747. My views have not changed. We must address 

the canard of so called “secret justice”. It is very much in the interests of the FJS 

overall that we do so.  I do not propose to repeat what I said in 2006, which was, I 

have to say, similar to what I was saying in 1994 and what I have said on many 

occasions since.  

 

53. This is, however, a topic of the utmost importance. It is one on which 

there is a variety of legitimate views. Above all, in my judgment, it is not a subject 

to be rushed, or to be the subject of ill-thought through legislation immediately 

prior to a general election. It needs to be considered with care: it needs to be the 

subject of sensible dialogue between the government, those directly affected by the 

proposed change, and the press. None of this  - so far as I am aware  - has 

happened. 

  

54. Are journalists eventually (and perhaps unfettered by judicial discretion) 

to be allowed to attend family proceedings and report everything they hear? – the 

so-called “substance of the proceedings”. What does that phrase mean?  It is 

patently incapable of definition. A journalist may put in an appearance for an 

hour – say – during which a particular piece of evidence is being given. The 

journalist will, it appears, be at liberty – verbatim (and subject currently to 
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safeguards to which I will return) – to report that piece of evidence. Leave aside, 

for a moment, the undesirability to this as a general proposition – just consider 

this. What if the judge later in the case (a) hears contrary evidence when no 

journalist is present and (b) concludes that the evidence that the journalist has 

reported is tendentious or downright untrue? The evidence may be sensitive or 

salacious, and is unlikely, it must be said, to attract the attention of the journalist 

if it is neither. What happens to fair and balanced reporting in these 

circumstances? 

 

55. My understanding is, that the government has (for the time being) 

abandoned its proposals that reporting the substance of the proceedings includes 

the right to have resort to the documents in the case, and to report what litigants 

say to journalists as the hearing progresses. Let me deal with each, if only to 

demonstrate the lack of thought behind them. Each was seriously proposed at one 

stage. 

 

56. In my judgement it is grotesquely contrary to the interests of children to 

allow journalists access to sensitive court documents. Quite apart from the desire 

to encourage frankness in what may well be very personal and sensitive areas of a 

case, are lawyers now to draft documents with one eye to them being published in 

the press? What a charter for the tendentious litigant and the downright publicity 

seeker! It is simply unacceptable that such documents should be available and, 

presumably, capable of being selectively reproduced. And if they are to be 

redacted, who is to do the redacting?  And who will pay? You will be on fixed fees, 
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irrespective of whether you think the process acceptable. Surely the judge cannot 

be expected to do it.  

 

57. Equally, I have no doubt that this audience will not only be aware of, but 

will agree with the fact that the FJS has set its face against the tendentious leaking 

of so-called information by one side – namely that side’s version of events. You 

don’t have to read a judgment like Re H (freeing Orders: Publicity) [2005] EWCA 

Civ 1325, [2006] 1 FLR 815 to see the dangers here. 

 

58. But leave aside, for a moment, what the parties say. What about the 

information within a psychiatric or CAFCASS report on a child? Here the Bill 

promises anonymity and a large area of judicial discretion. It would seem that the 

child will not have been told that the information contained in the report will be 

shared with the press, although it will be seen by the other parties and the judge.  

Sensitive information about children – including things children have said to 

experts – is not to be put in the public domain through unregulated reporting – at 

least for the time being. 

 

59. I am sure that you will have read Danya Glaser’s Comment in the October 

issue of Family Law.  There is another canard abroad that experts are in the pay 

of those who instruct hem – usually, it is said, local authorities, and sometimes 

guardians. Nothing, in my experience, could be further from the truth. Many of us 

have spent years of our professional lives defining and then refining the role of the 

expert in family proceedings relating to children. The truth is that the FJS leads 

the field in seeking to ensure that  - irrespective of the source of the instructions – 
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the duty that the expert owes is to the court and to the child. The fact that the 

report is disclosed – whatever it says – has been tested in the highest court in the 

land and is now universally accepted in child proceedings: see Re L (minors) 

(police investigations) [1997] AC 1. Experts are challenged in cross-examination 

and any dispute between experts is subject to judicial scrutiny.  

 

60. It is thus impossible to disagree with Danya Glaser when she says – as she 

does – that it is inconceivable that (clinicians) should be put in the position of 

having to warn the patient (i.e. the child) that what is being discussed, almost 

invariably highly personal and often distressing, and already being included in (a 

clinician’s) report will also be read by the media. 

 

61. It is, I think, worth spending a moment looking at the quality of the 

criticisms being made.  In RP v Nottingham City Council and the Official Solicitor 

(Mental Capacity of Parent) [2008] EWCA Civ 462, [2008] 2 FLR 1516, a Member 

of Parliament, no less (Mr John Hemming), accused the independent expert in the 

case of being in the pocket of the local authority and the Official Solicitor of 

forging documents and fabricating substantial parts of his file. The MP did so 

without a shred of evidence to support his assertions, and when publicly 

challenged in the Court of Appeal said that he had made the allegation and asked 

to “move on”. In the public language of the Law Report I commented, and repeat: 

- 

I find it not only unacceptable but also shocking, that a man in Mr 
Hemming's position should feel able to make so serious an allegation 
without any evidence to support it. In my judgment, it is irresponsible and 
an abuse of his position. Unfortunately, as other aspects of this judgment 
will make clear, it is not the only part of the case in which Mr Hemming 
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has been willing to scatter unfounded allegations of professional 
impropriety and malpractice without any evidence to support them. 

  

62. Since this judgment also contains my view of the role and function of 

experts, I propose to repeat it: - 

97. It is plain to me from these documents that in addition to the allegations 
set out above, Mr. Hemming believes that HJ (the expert in the case) was 
in the pay of the local authority and thus was "the local authority's 
expert". For good measure, he asserts that the system is "evil" and that 
"there does seem to be little concern in the legal profession about the 
reliability of opinion offered in court.". The clear implication behind the 
"witch findings" items on the website set out at paragraph 95 above is 
that "experts" like HJ are in it for the money; that they are happy to 
"manufacture 'evidence'"; and that they are in receipt of "phoney" 
letters of instruction. The result, Mr Hemming asserts is a "disaster".  

98. In my judgment, these comments are not only wrong and ill-informed; the 

101. The position in the Family Justice System is that there is a very 

102 ready listed, the onus is on the judge to 
ensure that the expert selected by one or more of the parties has the 

 

simple fact remains that they have no foundation …. 

strict code for experts and for the instruction of experts. Appendix C to 
the Protocol for Judicial Case Management in Public Law Children Act 
Cases [2003] 2 FLR 719 at 771 (now replaced by the Public Law Outline 
(the PLO) and the latest Practice Direction on Experts) set out that code in 
considerable detail. I give only some of the more obvious points. The duty 
which the expert owes is to the court, not to the party instructing the 
expert. The process is subject to judicial control. The expert cannot have 
a sight of the court papers without the permission of the judge, and the 
letter of instruction to the expert is a document, which, like the expert's 
report, has to be disclosed. The Family Justice System has been in the 
forefront over the past 15 years in attempting to do away with partisan 
experts who present the point of view sought by the solicitor instructing 
them. Long gone are the days when a report would be written for one side 
or the other, and automatically reflect that side's case or what that side 
wanted to hear. The clear duty of experts is to provide objective and 
independent advice to the court based on their expertise, and irrespective 
of the source of their instructions.  
. In addition to the matters al

requisite qualifications to provide the advice, which is sought. The expert 
will, invariably in my experience, provide a CV, setting out his or her 
qualifications and experience.  
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63. At the risk of being accused of indulging in a rant, I will select a few more 

points and then, in Mr Hemming’s words “move on”.   

64. Any proposals from the government will have to be implemented through 

rules. Here, the constitutional position is clear. The Lord Chancellor is entitled to 

require the FPRC to make rules. But in my view, we can only make rules for 

which we have vires and which are lawful. We also have our own obligation under 

the Act to consult. If Parliament changes the law, we will, of course, be bound by 

the changes. Even then there may be those who feel so strongly on the point that 

they will resign rather than do so. Please be reassured that the FPRC is not a 

willing government tool but an independent body of practitioners and judiciary, 

on which every level is represented and has an equal voice.   Furthermore, the 

FPRC is acute to protect the welfare of children  

 

65. The proposal that the FJS should follow the Youth Court model so far as 

publicity is concerned once again, in my judgement, and for the reasons the 

President himself has spelled out, is unacceptable. The differences are obvious. 

 

66. So, please be alert to the proposals contained in the Bill. I need to repeat, 

and here I do not think I am a lone voice, that the senior judiciary is in favour of 

greater transparency. I do believe that the circle can be squared, and I remain of 

the view that a wider and more informed public appreciation of the work we do is 

both important and in our interests. I very much welcome the initiative, which is 

piloting the anonymisation and publication of judgments given by the professional 

bench and lay justices. I have long advocated the publication of judgments in 

anonymised form, and press releases in cases of complexity and controversy.  I 
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would welcome sensible discussions with the Press and a protocol along the lines 

of that negotiated with the Criminal Press Association. But my current message to 

the government is very simple. This is not the way to go about it. Please talk to us. 

We know what we are talking about.      

 
The decision of the President in Re X (Residence and Contact – Rights of Media 
attendance – FPR rule 10/28(4) [2009] EWHC 1718 (Fam) 19. 
 
67. This is a decision, which I wholeheartedly commend to you. The context is 

familiar: ongoing proceedings relating to a girl who lives with her mother and 

with whom her father has contact.  The parents are at loggerheads, and the child 

has suffered acutely as a consequence. Unsurprisingly, the child is deeply 

disturbed, and critical to the hearing before the President was a psychiatric report 

from a Dr C, who was not named by the President.   

 

68. What distinguishes the case, of course, is that X’s father is a household 

name, and someone of whom everyone in this room – and I include myself – will 

have heard.  The position prior to the current hearing was that the proceedings 

had hitherto been heard in private with the press and media excluded. The parties 

wished that position to continue. However, pursuant to a recent amendment to the 

Family Proceedings Rules 1991 ("FPR"), the media proposed to attend future 

hearings in order to report and discuss the proceedings so far as the law 

permitted. 

 

69. For present purposes I do not propose to address the fact that the judge 

hearing the application had made a contra mundum injunction when she should 

not have done. I go at once to the dilemma voiced by Dr. C, which closely echoes 

 26



the concern expressed by Dr. Danya Glaser in the Family Law editorial to which I 

have already made reference. The President describes it thus: - 

He (that is Dr C) raises an issue which may well not have been 
foreseen by government (it is certainly not mentioned), in its 
Response to the Consultation conducted prior to the Rule change 
……. However, it lends considerable substance to the recognition 
by government in that Response of the need to safeguard and 
protect children and their families. Dr C explains that when a 
specialist such as himself interviews children for public or private 
law proceedings, they explain to them according to their age and 
understanding, the process in which they are involved and what is 
going to happen to what they say to the specialist. Hitherto 
specialists have explained that what the children say will be 
written down and put in a report which will be seen by the Judge, 
their parents and, according to circumstance, a CAFCASS or 
other social worker. Hitherto children have not been informed 
that the media will be given access to what they have said. That is 
the position in this case in relation to X who has spoken frankly 
and in confidence to Dr C and Mrs M, a colleague working 
closely with him, on the basis that matters would only be 
disclosed to the Judge the parties their legal advisors and the 
CAFCASS officer. Dr C considers, and has been so advised by the 
Medical Protection Society, that if he were to disclose to the 
Court in the presence of the media the information which he 
possesses concerning X it would be a clear breach of 
confidentiality. Furthermore, if he or Mrs M were to inform X 
now that the information they possessed were to be so disclosed it 
would undermine the trust which X has placed in Dr C and the 
work undertaken by him. She would also be highly likely to 
assume, regardless of explanations to the contrary, that their 
attendance was at the invitation and instigation of one of her 
parents. Dr C considers that, if the media are admitted to the 
hearings in this matter, X will not have sufficient trust in the 
ongoing process to be able to participate in it and the work 
initiated as a result of these proceedings will be unable to 
continue. Dr C also makes clear that, quite apart from that 
unfortunate effect, he would himself be inhibited and in 
considerable difficulties in relation to giving evidence about X if 
the media were to be admitted to the hearing. 
 

 

70. In reaching his conclusion that the proceedings relating to X should remain 

private, the President was able to cite the ECtHR  in Von Hannover v Germany [2005] 40 

EHRR 1 at paragraph 63:  
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A fundamental distinction needs to be made between reporting 
facts – even controversial ones – capable of contributing to a 
debate in a democratic society reacting to politicians in the 
exercise of their functions, for example, and reporting details of 
the private life of an individual who, moreover, as in this case, 
does not exercise official functions. While in the former case the 
press exercises its vital role of "watchdog" in a democracy by 
contributing to "imparting information and ideas on matters of 
public interest" it does not do so in the latter case. 

 

71. He was also able to cite paragraph 76 of the judgment of the EctHR in the 

same case to the effect that:  

It considers that the decisive factor in balancing the protection 
of private life against freedom of expression should lie in the 
contribution that the published photos and articles make to a 
debate of general interest. It is clear in the instant case that they 
made no such contribution since the applicant exercises no 
official function and the photos and articles related exclusively 
to details of private life. 

 

72. The President also cited a substantial extract from the government’s 

response to its own consultation paper Family Justice In View to the following 

effect: 

We propose to change the law to allow access to the courts so that 
family justice can be seen. The family justice system is not secret, it 
has nothing to hide, but it does need to be private to safeguard and 
protect children and their families. 

The media have a role to play. Their reporting must be responsible 
and honest, providing information about the system without 
endangering the identities or welfare of children. We believe that 
there could be a positive influence in increasing the understanding 
of the work of the courts. 

We can understand that journalists want to run human-interest 
stories where the parties and children are identified. Journalists 
have said that they want to provide the full detail "human" story 
with photos. But the rules limiting reporting are there for the good 
of children experiencing very difficult situations. While the media 
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will not be able to identify parties or the child subject to 
proceedings, they will certainly be able to discuss in a more 
informed way, how the system works. 

Journalists who have attended family proceedings courts have 
been able to report sufficient outlines of several cases that allow 
the reader to understand the gist of proceedings but without 
identifying those involved. The challenge for the media is to report 
fairly, openly and without any risk to the identities and welfare of 
those involved." (p31) 

"Since we have decided to open up family proceedings to the 
media, we consider it essential to bring forward legislation that 
provides the necessary protection for children and families by 
preventing certain information from being published without the 
permission of the Court. Children and families need to be 
confident that their privacy will be protected. We will revise law 
on reporting restrictions as soon as Parliamentary time allows." 
(p33) 

"2. To protect the interests of children and vulnerable adults 

We will change the law so that: 

o The Court may exclude the media in the interests of 
children or for the safety and protection of parties or witnesses; 
o   
o There will be a consistent set of reporting restrictions to 
ensure children and families are protected; and that certain 
information cannot be published without the permission of the 
Court; …"   

73.  The President commented that with those passages available as an 

appropriate guide to the intent and interpretation of Rule 10.28, it seemed to him 

that, albeit he had received from the parties lengthy submissions on the 

background of European and Convention jurisprudence in relation to the 

balancing of Article 8 and Article 10 rights, they needed little recitation or 

elaboration in this judgment, at least in relation to the application which is made 

by the parties that the media be excluded from the proceedings. 

74. The President continued: - 
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45. Put in terms of the Convention, the position seems to me to 
be as follows. The restrictions i.e. the grounds for exclusion 
under Rule 10.28 (4) are in broad terms Article 6 compliant. 
Paragraph (a) (i) is within the legitimate aim of protecting the 
interests of juveniles and grounds (a) (ii) (iii) and (b) are 
legitimised under the heading of "special circumstances where 
publicity would prejudice the interests of justice". It is to be 
noted in passing that nothing is included in the Rule to provide 
for exclusion of the press where the Article 8 interests of the 
parties (as opposed to those of the child) so require. However, 
one can envisage a situation where a ground for exclusion, at 
least for part of the proceedings, might be required to protect 
the Article 8 interests of the parties which could properly 
justify exclusion of the media under ground (b) to prevent the 
press from hearing and/or reporting allegations of an 
outrageous or intimate nature before the Court's decision as to 
whether or not they were established. This might well 
constitute a serious and irredeemable invasion of the privacy 
and/or family life of an adult party if the press were not 
excluded.  
46. The task faced by the Court in deciding whether or not to 
exclude the press in the welfare or privacy interests of a party 
or third party is to conduct the balancing exercise and process 
of parallel analysis first considered by the House of Lords in 
Campbell v MGN Limited [2004] 2 AC 457 and further 
elaborated in Re S (A Child) [2005] 1 AC 593 in respect of the 
interplay between Articles 8 and 10 of the Convention. At 
paragraph [17], Lord Steyn observed that four propositions 
emerged clearly from the decision in Campbell:  

"First, neither Article has as such precedence over the other. 

47. The structure of Articles 8 and 10 are both the same; 

Secondly, where the values under the two articles are in 
conflict, an intense focus on the comparative importance of the 
specific rights being claimed in the individual case is necessary. 
Thirdly, the justifications for interfering with or restricting 
each right must be taken into account. Finally, the 
proportionality test must be applied to each. For convenience I 
will call this the ultimate balancing test." 

accordingly, the same considerations apply to the rights 
protected by each and to the grounds for restricting those 
rights. In relation to the interference with either right it is 
necessary to consider whether the interference complained of 
corresponds to a pressing social need, whether it is 
proportionate to the legitimate aim pursued, and whether the 
reasons given by the National Authority to justify it are 
relevant and sufficient. All cases are, to an extent, fact specific 
and, in relation to press freedom, the question to be asked is 
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that articulated by Lord Hoffman in the Campbell case at para 
[56]:  

"When press freedom comes into conflict with another interest 
protected by the law, the question is whether there is sufficient 
public interest in that particular publication to justify 
curtailment of the conflicting rights." (Emphasis added) 

In that respect, the positive obligations which are imposed on 
the state under Article 8 are to respect, and therefore to protect 
the interests of private and family life which embrace right of 
autonomy, dignity, respect, self esteem, to control the 
dissemination of private and confidential information and to 
establish and develop relationships with other people. In 
relation to the question of confidentiality, as Lord Phillips CJ 
stated in HRH The Prince of Wales v Associated Newspapers Ltd 
[2007] 3 WLR 222 at para [68]: 

"The test to be applied in considering whether it is necessary to 
restrict freedom of expression in order to prevent the 
disclosure of information received in confidence is not simply 
whether the information is a matter for public interest but 
whether, in all the circumstances, it is in the public interest that 
the duty of confidence should be breached. The Court will need 
to consider whether, having regard to the nature of the 
information and all the relevant circumstances, it is legitimate 
for the owner of the information to seek to keep it confidential 
or whether it is in the public interest that the information 
should be made public." 

48. While the task for the Court to perform in relation to Rule 
10.28 (4) is to apply the same process as the House of Lords in 
Re S, the outcome in terms of the hegemony accorded to the 
Article 10 rights of the press over the Article 8 rights of the 
child is by no means necessarily the same. In Re S, the Court 
was concerned with an application to restrain the right of the 
press freely to report criminal proceedings and, in particular, 
to report the identity of the adult defendant in those 
proceedings in order to protect the identity and privacy of the 
defendant's child who was not involved in the proceedings in 
any way. The dispositive feature in the decision of the House of 
Lords was (a) the emphasis it placed upon the importance of 
the public and media interest in enjoying the uninhibited right 
both to attend and report on all criminal proceedings; (b) the 
fact that the child who was sought to be protected was not the 
subject of or involved in the proceedings in any way; (c) the 
fact that the provisions of S.39 of the Children and Young 
Persons Act 1933 directed to the question of child protection in 
relation to criminal proceedings limited the Court's powers to 
any child or young person concerned in the proceedings as a 
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party or a witness; thus, the right not to be identified which the 
child was asserting was contemplated but not recognised by 
domestic legislation. None of those considerations applies to the 
issues in this case. Whilst the principle of open justice is 
important in civil proceedings concerning children, the need 
for the protection of children from publicity in the course of 
proceedings which concern them, was long ago recognised at 
common law in Scott v Scott, and is provided for in the 
statutory provisions as to identification to which I have 
referred at paragraphs 29-31 above.  

75. The President rightly concluded that private law family cases concerning 

the children of celebrities were no different in principle from those involving the 

children of anyone else, and that an application by a celebrity who happens also 

to be a parent who is unable to agree with a former spouse or partner over the 

appropriate arrangements for their child(ren) was not governed by any principle 

or assumption more favourable to the privacy of the celebrity than that applied 

to any other parent caught up in the court process. 

76. In every case, however, the focus was on the interests of the child. The 

word “necessary” in rule 10.28 was to be strongly interpreted by reference to 

whether the interference complained of corresponded to a pressing social need, 

whether it was proportionate to the legitimate aim pursued and whether the 

reasons given by the national authority to justify it were relevant and sufficient 

under ECHR Article 10(2).    

77. The FPR were clearly Convention compliant, and in conducting the 

“balancing exercise”, and, in particular, applying the test of proportionality, it 

was the Judge dealing with the case who was the person best placed to make the 

necessary decision. The burden of satisfying the Court of the grounds set out in 

Rule 10.28 (4) is upon the party or parties who sought exclusion, or the Court 

itself in a case where it took steps of its own motion, to exclude the press. This, 
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the President held, would be an easier burden to satisfy in the case of temporary 

exclusion in the course of the proceedings, in order to meet concerns arising from 

the evidence of the particular witness or witnesses. 

78. In deciding whether or not the grounds advanced for exclusion were 

sufficient to override the presumptive right of the press to be present and in 

particular whether or not an order for total exclusion was proportionate, it 

would be relevant to have regard to the nature and sensitivities of the evidence 

and the degree to which the watchdog function of the media might be engaged, 

or whether its apparent interests lie in observing, and reporting on matters 

relating to the child which might well be the object of interest, in the sense of 

curiosity, on the part of the public but which were confidential and private and 

did not themselves involve matters of public interest properly so called. 

However, while this might be a relevant consideration, it in no sense created or 

placed any burden of proof or justification upon the media. The burden lay upon 

the applicant to demonstrate that the matter could not be appropriately dealt 

with by allowing the press to attend, subject as they are to the statutory 

safeguards in respect of identity and under the provisions of section 12 of the 

1960 Act. 

79. The President was in no doubt that, so far as the imminent hearing is 

concerned, a direction should be made that the media should be excluded from 

attending the proceedings, or any part of them, on the basis that such exercise 

was necessary in the interests of the child, and amounted to a strong case of 

“necessity”. The President added: - 
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61. Albeit X has received considerable attention from the press 
in the past as the child of famous parents as a result of press 
interviews granted by one or other of her parents there is no 
suggestion that any of the matters involved in the next hearing 
regarding her present progress and state of mind are in the 
public domain or known to any one other than the parents, the 
CAFCASS officer and Dr C. Nor has it been disputed that X's 
welfare interests dictate that there should be no derailing of these 
processes which are crucial to the protection and development of 
her family life. 

80  The President thus concluded: - 

65. While it is true that an exclusion order will deprive the 
media of their strong prima facie to attend the proceedings, they 
will not thereby be deprived of attending a case in which the 
issues raised matters of public interest or of particular 
importance from the point of view of the watchdog role of the 
press. It has been argued by Mr Millar QC for the media that the 
interests of X can be sufficiently catered for by the protections as 
to identity and on reporting imposed by the current statutory 
regime. I do not consider that is so for a number of reasons. The 
first is that which I have already articulated, namely that the 
intrusion of the press into the proceedings in relation to this 
particular child and the particular matters investigated in Court 
would constitute a betrayal of the trust already built up between 
X and Dr C and Mrs E and would present a grave danger to a 
successful outcome for the welfare and family issues on the case.  
66. Finally, this case is one in which there is a very high degree 

 it 
seems to me, if the press are admitted to the proceedings at this 

of interest on the part of the English media and an even greater 
interest in the media of a particular country who have already 
been active in approaching the parties for comment on the 
proceedings, on one occasion by the press, and on another by the 
presence of a foreign television crew outside the Court. The 
reason for the Judge's granting of the contra mundum order was 
the presence of press photographers outside the Court 
throughout the hearing. Shortly after the grant of the injunction, 
a foreign magazine published an article identifying the parents 
and speculating upon the outcome of the proceedings. Upon the 
day the matter was transferred to me by the Judge, a member of 
the press of that country was taking photographs in the Court 
corridors and of the door of the Court. Upon appearing before 
the Judge, she said that she was intending to publish the pictures 
to illustrate a report of the proceedings in a foreign magazine.  
67. In these circumstances, and with this level of curiosity, as

stage at least, there is inevitably a danger of details of the case as 
explored and discussed in Court leading to a wider audience and, 
in the case of the foreign media, being published in a country 
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beyond the reach of this Court so far as proceedings for contempt 
of court are concerned. If this happens, there is an obvious 
danger that the contents of the article may come to the attention 
of X via her own access to the internet or via her friends.  
68. In all the circumstances, I am satisfied it is necessary to 
exclude the media from the imminent hearing before the Judge 
on the grounds set out in paras 4 (a) (i) and 4 (b) of Rule 10.28. 

81.  I

arguments, and I apologise for the level of citation. I cite extensively because 

I do not believe that the case has yet been fully reported, although it is, of 

course, available on Bailii. It is, however, in my judgment, a decision warmly 

to be welcomed, and an indication, subject, of course, to whatever is in the 

Bill, of how the judiciary will seek to protect the privacy of children. This 

was, of course, a “celebrity” case. Nonetheless, many of the principles will 

apply in “ordinary” cases in which the rights of children to privacy under 

ECHR Article 8 fall to be compared with the right to free expression under 

ECHR Article 10. 

e already, I hope, made clear, I remain of the view that 

greater transparency can and should be achieved.  But it cannot be achieved 

at the price of sacrificing the interests of children. It may be that the choice is 

between welfare and farewell, but I can assure you that the family judiciary 

is alert to the issues, and will continue to promote the interests of children as 

best it can.  

 do not propose to deal in this paper with the “contra mundum” 

82.  As I hav
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Conclusion 

83. Since my arrival here yesterday afternoon, I have already learned 

a great deal. I have also been very impressed by the mood of the conference. 

As I read it, there is a mixture of anger, pride and determination. You are 

entitled to be angry at the way you have been treated; you are justified in 

being proud of what you have achieved. And above all you are right to be 

determined to continue to represent children and to fight their corner with 

and for them.  In twenty years time I will not be here, but I am confident you 

will be. In the meantime, and for as long as I am around, I will give you all 

the support I can.   
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