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1. The Association of Lawyers for Children will respond only to those parts of this 

consultation with direct application to the practice of law relating to children in 

family proceedings. The Association of Lawyers for Children make no comment 

on the wider issues addressed in the consultation relating to criminal Legal Aid 

procurement and in not responding to questions relating to those proposals it 

should not be taken that they are supporting, opposing or making comment upon 

some of the wider issues raised by the consultation.  

 

2. The responses of the Association of Lawyers for Children must be seen in the 

context of the Association’s aims to promote the representation of and access to 

justice for children and young people within the English Civil Court system. In 

that respect the Association of Lawyers for Children have been involved as a key 

stakeholder in a number of consultations relating to the wider reviews of the 

Public Funding system and the provision of legal services funded by the public 

purse. Within those broader consultations the Association has long argued that the 

Legal Services Commission “the Commission” has taken an extremely piecemeal 

approach to Legal Aid reform.  One of the key areas omitted from earlier 

statistical analysis and consideration by the Commission has been the 

procurement and payment of the fees of experts. That the Legal Services 

Commission say they can not access this information seems to us very 

unfortunate. The Commission receives detailed information about experts’ fees, 

but as it forms part of the overall disbursements figure, experts’ costs are not 

recorded separately.  This is regrettable, as it has allowed the issue to remain 

unaddressed, despite concerns expressed by practitioner stakeholder groups and 

the Commission itself.  

 

3. In 2008 the Legal Services Commission set up the project board “Health Experts 

in Public Childcare Proceedings” in response to the CMO Report “Bearing Good 

Witness”. The board includes representatives from MOJ, DOH, LSC and DCS 

and is chaired by Lionel Joyce who is a Legal Services Commission 

Commissioner with a background in the National Health Service. A plan was put 



together for a pilot scheme to commission expert evidence. This was sought from 

a number of organisations across the country and some have gone forward to the 

contract stage. They were Carter Brown Associates and Cambridgeshire NHS 

Trust, GOS, North East Family Court Assessment Service and Family Assessment 

and Safeguarding Service (Oxfordshire). The intention for the pilot was to begin 

to test out if a referral to a team would streamline the commissioning of expert 

evidence and so bring down cost; minimise delay; introduce new experts into this 

field of work; and encourage excellence. The plan was to identify teams of 

experts who could undertake assessment work for the Court on joint instruction. 

The team approach is essentially the clinical model of referral to a team who will 

discuss the case and then decide who in the team should undertake the work. It is 

yet to be tested how this will translate into the legal referral environment. The 

teams accept cases where a team assessment is required and so currently the pilot 

does not cover referrals to a single expert. This obviously limits the number of 

cases that fall within the pilot but the project is a useful starting point. The teams 

are also primarily providing psychological or psychiatric expertise although can 

access other specialists if needed. Whether the pilots will be able to do much to 

change hourly rates and overall costs, it is too early to say. Many lawyers think 

that NHS Consultants doing medico-legal work should do it as part of their NHS 

contractual requirement to nationally set standards which are published and 

approved by the Court. As indeed do many experts (see Brophy et al, 2000). Such 

a move would mark a huge sea-change. We refer to it simply to be clear that open 

minds are needed if a practical new approach is to be found. We as family lawyers 

know only too well that the Legal Services Commission must be able to balance 

its books. We therefore welcome the work the Legal Services Commission are 

doing on this issue and hope that the pilot exercise will inform future proposals.  

 

4. Our members are regularly involved in identifying and instructing a wide 

spectrum of experts in family proceedings, for an equally wide-ranging number of 

reasons. The ability to have choice and the availability of sufficiently experienced 

independent minded and well-qualified experts is crucial to ensuring that cases 



progress fairly. Family Courts are reaching fundamental decisions about the lives 

of children and young people and need before them a full picture before finalising 

decisions. We are pleased to note that the consultation accepts that the quality of 

expert evidence is essential to the effective running of the civil (and indeed 

criminal) justice systems. We whole-heartedly agree with that statement, but 

believe that it is equally important to ensure that any system for the procurement 

of expert evidence ensures that expert evidence can be seen as neutral and 

objective. That has been the clear message from the case-law and guidance to 

experts that have built up since the implementation of the Children Act 1989. It is 

key to any expert’s role within proceedings that they are perceived by other 

parties and the Court to be free from influence or persuasion. How they are 

funded is part of that perception. 

 

5. The best way of independence being maintained is by accepting that there will 

continue to be a wide range of individuals who become involved in providing 

expert reports to the Courts. Their motivations for doing so and the backgrounds 

from which they come will inevitably vary, because their disciplines, training and 

experience will vary. To us this is one of the strengths of the system as it enables 

flexibility and choice. We would be extremely concerned if any proposals made 

by the Legal Services Commission or by the Ministry would seek to limit or 

control free choice. Equality of arms is a key component of the Article 6 ECHR 

rights of the litigant, and any proposals that would seek to limit or control free 

choice, especially in care proceedings, would run the clear risk of being Article 6-

non-compliant.  

 

6. We also believe that for many experts involved in providing independent reports 

to the Courts it is key (as has been borne out by a number of investigations into 

high profile cases where there were concerns about expert evidence) that those 

experts do maintain and have good day-to-day experience of genuine clinical 

practice. That view is supported by many key experts (see Brophy et al, 2000). 

Therefore the fact that many experts continue to practise in their special area 



whilst providing expert advice is in our view a distinct benefit. Expert evidence, 

where it is being provided by people who no longer have day-to-day involvement 

in their field of expertise or have become stale or detached from current thinking 

or evidence-based research, is not something that we would wish to see 

encouraged. Whilst we have no doubt that no one would intend that consequence 

by the reforms proposed, it is our view that the issue may not be as simple as it 

first appears and may need more careful thought to ensure that unexpected 

consequences do not arise from decisions to perfectly, reasonably and 

understandably contain the current spending on experts’ fees. One option to 

consider would be for the provision of expert evidence to be part of the job 

description of NHS consultants and so form part of their contractual obligation (a 

view also supported by many experts – see Brophy et al, 2000). 

 

7. Therefore, whilst we accept the Ministry’s concern, that due to the pressures on 

availability of suitable experts, it has been a supplier driven rather then cost 

driven service we do believe that in many specific specialist areas there remains a 

significant lack of available experts. Whilst that remains the case, although we 

fully support and understand the need to take into account the effect on the Public 

Funding budget, we remain concerned that the consequences of imposing hourly 

rates on experts needs to be presented carefully. The current proposals are not 

sufficiently sophisticated to reflect the diversity of experts often involved or the 

varying complexity of the assessments that they are being asked to undertake.  

 

8. We accept that one of the areas where there has been significant increases in 

disbursement spend have been in the area of Public Law Family work. Steps have 

already been taken by the Legal Services Commission to contain that by 

excluding from the scope of Public Funding certain types of previously covered 

expert assessments and in particular residential assessment. Also more recently 

the cost of contact centre activities and non-expert domestic abuse risk 

assessments. Whilst we broadly support efforts by the Legal Services 

Commission to contain spending in this way we do remain concerned that in 



many cases it can deprive publicly funded clients of the opportunity to fully and 

effectively put a case. They are unable to secure viability or initial assessment, 

which could then be used by them and their legal advisors to present strong cases 

before the Court to secure funding for assessments from other sources. This does 

leave publicly funded clients at a disadvantage in certain situations.  

 

9. We are disappointed that the consultation makes no reference to the significance 

of the Public Law Outline (PLO) and pre-proceedings guidance; both stress the 

importance of early thorough pre-proceedings assessment by Local Authorities. 

Were the guidance followed more vigorously, then there would be a significant 

reduction in particularly independent social work assessment during proceedings. 

The human rights of parents or family members will in many cases lead a Court to 

consider further or additional assessment - particularly where the draconian step 

of a child’s removal to adoption is at issue, where assessment beyond the core 

assessment is required, and where second opinion expert evidence is necessary. 

But the point remains that, if the PLO and supporting guidance were more 

rigorously applied by Local Authorities – with Local Authorities resourced 

sufficiently to enable them to achieve that end – then Courts would be more 

inclined to limit further assessment and would feel more confident in relying on 

the professional evidence that they already have. The control of expenditure on 

experts must be looked at as a whole picture, and the simple measure of capping 

hourly rates is just one piece in the jigsaw. In this context, and bearing in mind the 

criterion for the court’s sanction of independent expert evidence, we are bound to 

highlight three strategic/management decisions of CAFCASS that have not helped 

at all to control the use of expert evidence – the decision to recruit those with a 

minimum of no more than three years’ social work experience, the direction to 

CAFCASS officers not to include their experience and expertise within the body 

of their reports, and the current measures limiting what Guardians do, making 

them act more as reviewers of other assessments rather then encouraging them to 

undertake thoroughly their own. Similarly the recruitment crisis in social work 

leads to many cases where social workers holding the case are either newly or 



overseas qualified or simply have too many cases to cover to be able to undertake 

assessments themselves. The result has been a marked increase in independent 

social work assessments. The public funding purse has borne the costs burden of 

these difficulties elsewhere in the Family Justice System.  

 

10. We have supported efforts by the Legal Services Commission to limit payment 

for cancellation fees by seeking to remove these from the scope of Public 

Funding. Similarly expert administration costs and the capping of travel time and 

mileage rates have been introduced. These steps are proportionate and reasonable 

and bring payment of experts in line with the rates applicable to legal 

professionals working in publicly funded work. There will of course always be 

occasions where a cancellation fee may need to be paid but we believe that it is 

right that this should be exceptional and the subject of court scrutiny and Legal 

Services Commission assessment before payment. In our discussions with experts 

most support these changes as proportionate. Clearly any savings achieved from 

the review of the fees paid to experts should be retained within the civil 

representation budget. 

 

11. Clearly there has been significant progress towards the instruction of a single joint 

expert within civil proceedings and this is largely the practice within family and 

care proceedings. However the very nature of the complexity of issues raised by 

Public Law family proceedings means that it is impossible to instruct a single 

expert in many cases; whilst children and parents in proceedings tend to suffer 

multi-dimensional issues and problems (all the research on care proceedings 

supports this view – see Hunt, Macleod and Thomas, 1999; Brophy et al 1999; 

Brophy et al, 2003; Brophy et al, 2006; Masson et al, 2008; Jessiman, Keogh and 

Brophy 2009). Thus many if not most families require input from a number of 

different disciplines and different types of expert (See Brophy et al, 2006: 25-32). 

A typical serious injury case will involve medical experts of various disciplines 

reporting to the court so it can make findings of fact. Then in this or other cases 

input may be needed from straightforward drug and alcohol testing (a routine 



laboratory test) to complex multidisciplinary assessments involving psychiatrists 

and psychologists with specific experience in complex issues of attachment, 

sexual, physical abuse or complex cognitive and personality assessments.  

 

12. We appreciate the concern expressed that different hourly charging rates appear to 

be applied in civil and criminal cases. We agree that, where the work being 

undertaken is the same, there is no justification for a different level of charging. 

However it is easy to be misled into believing that the assessments undertaken are 

the same when in fact the work in a family case may be significantly more 

complicated then the kind of stand alone adult assessment which is undertaken in 

a criminal case – note the different standard or proof and approach to the evidence 

within family proceedings, and the more forward-looking, creative and 

constructive role that the expert in family proceedings often has. There will also 

often be significantly more documentation and people interviewed in the course 

of many assessments within family proceedings. While we agree that the same 

rate should be paid where the same work is being done, we believe that a more 

sophisticated review of the types of assessment being undertaken needs to be 

considered. We are aware that the Legal Services Commission is currently 

gathering more detailed information on exactly where funds have been spent on 

experts and we believe that this data collection exercise is crucial before decisions 

can be made about what rates should be applied to different experts. There has 

been some attempt in the consultation to divide experts into particular groups, but 

we do not believe that this is sufficiently sophisticated to reflect the different 

levels of work involved in different assessments. Therefore whilst we support the 

move towards consistency in hourly rate payments we believe that some further 

data gathering needs to be undertaken before final fees are agreed and set.  

 

13. We note the stated intention to consider a move towards a fixed fee approach in 

line with the move towards fixed fees for legal work. We appreciate that is a 

mechanism which enables the Legal Services Commission to have some cost 

control but we are concerned that a move towards fixed fee pricing for pieces of 



work by experts could further reduce the available pool of experts and could be 

counter-productive where other objectives (such as reducing delay) are concerned 

The instruction and identification of appropriate experts is critical in many cases 

for many families that we deal with. If the wrong expert or an inexperienced or 

poor quality expert is involved, this can delay proceedings, resulting in higher 

costs and risks poor decision-making. One of the strengths of the current system is 

that many of the experts brought in to advise in Public Law proceedings have 

significant experience within their clinical practice and within the Court system. 

This has enabled them to provide opinions and assessments which carry weight 

with the Courts and instil confidence in the lay parties and the legal professionals 

instructing them. It is difficult to see how that level of confidence could be 

maintained by any move which led to assessment being undertaken as a matter of 

routine by a standard team of people who lack individualism. We believe that 

there would be a significant risk to availability of experts and choice by parties in 

proceedings if payment mechanisms moved to a fixed fee regime. 

 

14. Therefore, whilst we broadly support an approach which sets out a reasonable 

range of hourly rates to be the norm for Courts and the Legal Services 

Commission on assessment, we believe that it is equally important that there 

should be an opportunity in exceptional cases for lawyers to seek prior authority 

from the Legal Services Commission to exceed those rates. However for the rates 

currently proposed to be meaningful we believe that the categories and experience 

level of experts needs to be more sophisticated then currently proposed.  

 

15. Dealing with the specific consultation questions. 

 

QUESTION 7 

 

Do you agree that the proposed hourly rates based on current guidelines are a 

reasonable starting point? 

 



We do not believe that the current list of proposed rates is sufficiently sophisticated to 

reflect the different types of assessment undertaken within family proceedings. For 

example under the broad heading of psychiatric assessment there could be 

straightforward adult mental health assessment. This is a relatively straightforward piece 

of work involving one meeting with the person to be assessed, reading medical papers 

and preparing a report. At the other end of the scale a comprehensive assessment of 

several family members looking at complex issues of drug, alcohol or sexual abuse risks. 

Clearly the level of expertise and work involved with these two types of assessment are 

significantly different and would need to be reflected in proposed hourly rates. Similar 

comments can be made in respect of psychological assessment which can vary from a 

relatively simple cognitive assessment focusing on assessing the level of learning 

disability of a single adult to comprehensive family assessment looking at issues of 

personality attachments and risk and their impact upon parenting. Similarly with regard 

to paediatric and clinical medical assessments these can be quite straightforward but 

equally can require very specific medical and clinical knowledge involving very 

specialist medical knowledge in areas of genetics, neurosurgery, neuro-radiology, 

paediatric pathology, burns etc. We would therefore suggest and encourage that if 

proposed hourly rates are to be introduced the categories of expert to which they apply is 

further refined to take into account more accurately the nature of assessments involved in 

family proceedings.  

 

QUESTION 8  

 

Are there situations when this would not be appropriate, if so what would they be 

and why? 

 

We believe that the application of hourly rates can be difficult where multidisciplinary 

teams are used to undertake assessment. Generally, although the C.V.’s and experience of 

each individual involved in the assessment will be scrutinised and considered by parties 

and the Court involved before expert instruction is agreed on, assessment figures are 

quoted on a global basis. These types of assessment can be more difficult to rationalise in 



terms of proposed fixed hourly rates and, although the hourly rates would provide a 

useful guide (bearing in mind the level of expertise of the individuals involved within the 

team), they could not conclusively determine the level of the fees to be paid for the 

particular piece of work. 

 

QUESTION 9 

 

Do you agree that it is appropriate to pay the same rates for the same type of expert 

in both civil and criminal cases? If not why and what would the difference be? 

 

Whilst we believe that the principle behind the question is correct and there would be no 

justification for the public purse paying different hourly rates for the same piece of work 

it has to be borne in mind that there is a greater availability of standard experts for 

psychiatric and adult assessment within the criminal field than are available in the family 

field. Therefore whilst a rationalisation of fees is appropriate in most disciplines this may 

be more difficult to achieve in others. Clearly if essentially the same type of assessment is 

being undertaken for example a standard adult cognitive assessment or a standard adult 

psychiatric assessment we agree that there is no justification for different rates. However 

we believe that the Legal Services Commission needs to conduct a data collection 

exercise in respect of experts fees to provide a greater insight into whether rationalising 

the rates between different types of case and different types of expertise provided would 

have an immediate effect on the availability of experts or not. We would be concerned if 

the quality of reporting was affected. In some case it may be appropriate for the same 

experts to be used in cases where a criminal and family case arises out of the same facts.   

 

QUESTION 10 

 

What are the circumstances when prior authority would need to be sought to go 

above the proposed rates? 

 



In existing directions for the instruction of experts within civil family proceedings it is 

already a requirement that the Court consider the appropriateness and reasonableness of 

the fees involved in any particular assessment (see the Experts Practice Direction and the 

PLO). Better upfront resourcing of the Family Justice System would enable the Court and 

the parties to be more rigorous in their scrutiny of the need for and the cost of expert 

evidence. The Practice Direction has a clear central message (which could be highlighted 

more in any revision) that independent expert evidence should only be commissioned 

where it is out with the experience and expertise of the professionals already involved in 

the case, and where it is necessary to assist the Court in resolving a key issue in the case, 

and a proportionate way of doing so. The Court will also consider the proposed fee rates 

and overall cost of the assessment concerned. We agree with this approach being 

maintained as we believe that it is an important function of judicial case management 

control (a principle fully endorsed by the Public Law Outline) that it is the Court who is 

able to exercise a level of scrutiny over the appropriateness and payment rates applicable 

to experts in family proceedings.  

 

If the Legal Services Commission were to introduce payment rates it would be 

appropriate that anyone seeking to exceed those rates should seek prior authority from the 

Commission before being able to go above those rates. The Commission would need to 

take into account any views and considerations expressed by the Court when looking at 

the suitability or otherwise of a particular assessment involved. There can be many 

situations in family cases which to the particular individual family involved will seem 

exceptional. Therefore the Legal Services Commission and the Ministry would need to be 

aware that there are many cases which would quite properly justify exceeding the 

proposed hourly rates. Clearly the more specialist the assessment and the more limited 

the availability of an expert in the particular field needed, the more likely it is that the 

hourly rate will exceed the proposed rates. The proposals for seeking prior authority, 

which we will broadly support, therefore need to allow for the involvement of the Court’s 

case management functions in considering the appropriate level of fees based on its 

knowledge of the specific needs of the case.  

 



QUESTION 11 

 

Are there any circumstances where fixed fees will be appropriate for example DNA 

and GP reports, what should the fixed fees be? 

 

Most general practitioners for a short one page letter confirming particular medical 

information will charge a standard fee of around £40-£60. This seems an appropriate 

approach for a short document of this sort.  They charge about the same fee for releasing 

copies of medical records. Similarly with regard to DNA, drug and alcohol hair testing, 

liver function or other routine clinical testing it is entirely appropriate that there are fixed 

fees. It is of concern to us that fees in respect of drug and alcohol testing have spiralled. 

They are a regular feature of Court work particularly as this testing is rarely now 

conducted through community drug and alcohol teams to a sufficient level of accuracy to 

guide and assist the Court process. The level of fees for a full drug assessment for all 

named drug groups for 6 months is now costing in the region of £4,000. Absent 

compelling justification for costs of that magnitude, fees at this kind of level for routine 

laboratory work are, in our view, excessive. We believe that the Legal Services 

Commission and the Ministry are entirely right to look at these kind of routine 

assessments differently from more comprehensive professional expert assessments, and 

we would therefore support the imposition of fixed fees for the former type of 

disbursement.  

 

QUESTION 12 

 

Are there particular types of experts that may cease to do the work for the proposed 

rates? Who are they and what can be done to address this? 

 

Many of our members believe that there is a risk. In the areas of specialist paediatric 

assessment for medico-legal work and of child and family psychiatric assessment, where 

there is a small pool of experts, if hourly rates are pitched too low, more experts will 

come to the conclusion that it is simply not worth their while to involve themselves in the 



risks that they face as professionals by stepping into the medico-legal arena. There has 

already been careful and lengthy consideration by the Royal Colleges and the BMA into 

the issues that arose from the high-profile cases involving injuries to children and 

allegations of abuse which led to considerable public, professional and judicial concern 

about the provision of expert evidence in both criminal and family proceedings. That 

context and background does need to be considered carefully before final decisions are 

reached on the level of expert fees to be proposed. We believe that many of the genuinely 

motivated individuals who are already involved in publicly funded work would continue 

to be so but they, like many of us who remain in publicly funded work, are often a 

dedicated few. It should be borne in mind, however, that they do not have to undertake 

this work – and to lose those with a firm foot in everyday clinical practice would also be 

to deny the court some of the best clinical expertise in the field of children, families and 

child development. This risk can only be ameliorated by continuing to work with the 

professional bodies that represent the types of experts involved in Court proceedings to 

encourage and support the training and nurturing of suitable individuals to be involved in 

the medico-legal field. This is something that we as the Association of Lawyers for 

Children have already been involved in. Part of our training commitment has involved 

working alongside different disciplines of experts to demystify the Court process and 

therefore encourage their further involvement in medico-legal work. Use of recognised 

national standards and clear training and supervision expectations with peer auditing of 

reports would also enhance and strengthen the pool of available experts and ensure public 

money is spent wisely. We believe that these kind of initiatives are extremely helpful as 

market forces have largely driven expert hourly rates up and that can only be reversed by 

ensuring that there is a dedicated and confident body of experts available to be instructed 

within legal proceedings. 

 

Although the consultation has only considered the level of fee, it should be borne in mind 

that the opportunity to undertake expert work is of itself attractive; the work is 

challenging, intellectually stimulating allowing expert to develop their practise and have 

opportunities to work on cases that are out of the ordinary.  Many doctors find their 

clinical practice is enhanced by the experience.  Promoting these aspects of the work 



would be helpful.  What is needed is a scheme that recognises the skill and expertise and 

its importance to the families involved, and remunerates fairly. 

 

QUESTION 13 

 

What other factors lead to issues with supply in some areas? What can be done to 

address these? 

 

To some extent we have already considered this within our previous answer. Many of the 

issues relate to the very specialist nature of the assessments being sought. There can for 

example be 3 or 4 leading authorities on a particular medical issue. Within any system 

there needs to be sufficient flexibility to take into account that there will be issues that 

arise which because of their very nature limit supply. As medical developments occur and 

research develops there must be sufficient flexibility within the system to enable this 

highly relevant material to be available to the Court. Making available research and 

assessment on key issues with general application can and should be encouraged e.g. the 

approach of courts in domestic violence cases was a sensible way of making sure all 

courts had access to information and avoids the need for assessments on the general 

issues in every case. We believe this approach whilst not of course ending the need for 

individual assessment is a useful tool for issues of general application.  


