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Response to Proposals for Media Access to Court Documents 

March 2013 

 

The Association of Lawyers for Children (ALC) has considered the proposals being put forward to 

extend, in a staged and tested process, the media’s access to court documents in family 

proceedings. 

We wish first to raise some points of principle that were considered during consultation on the 

Children, Schools and Families Bill (now the Children, Schools and Families Act 2010): 

 There are key issues in relation to the rights and welfare of children and young people, that 

are of central importance to the ALC.  In summary – 

- the views of children themselves, in relation to media access to court records; 

- the implications of such access for children’s and young people’s willingness to engage 

with professionals before and during court proceedings; 

- the implications for court proceedings if they are conducted without reliable evidence of 

the views of the children and young people concerned; 

- consideration of the effect of the United Nations Convention of the Rights of the Child 

(UNCRC), including article 12 (respect for the views of the child) and article 4 

(government’s responsibility to take all available measures to make sure children’s rights 

are respected, protected and fulfilled).   

 

 The past behaviour of the press, leading to the Leveson Inquiry, is likely further to reduce 

any trust that parents and young people might have had in the media.  It is therefore crucial 

that the pilot is subject to independent academic evaluation. 

 

 The previous proposals were prepared hastily, and did not result from public consultation.  

They were perceived by all concerned, including the media, to be unworkable and were 

dropped. We therefore query the scope of any consultation being undertaken now, and the 

extent of likely public confidence if any consultation is limited.  

 

 Consultation with, and consideration of the impact on, clinicians is crucial to the success of 

any extension of media access.  Pre-proceedings work by clinicians, as well as work 

conducted in the course of proceedings is relevant. In our view, it is vital to consult with the 

relevant professional and regulatory bodies in relation to the ethical issues that arise for 

clinicians. 

 

 As practitioners and court users, we are concerned as to the potential for increased burden 

on the courts, at a time when the case management role and expectations of the judiciary 
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are increasing and the available resources (including time, support and help from advocates) 

are necessarily declining. 

 

 Linked to this is the question of any costs implications. The Legal Services Commission 
(Legal Aid Agency, as of 01.04.13) should be consulted with regard to any costs implications 
for the legal aid fund, e.g. if two sets of documents have to be produced (one set 
anonymised); as well as in terms of any additional work required to check documents for 
anonymity – as is well know in the family courts, leaving out names alone does not 
anonymise a document). Media organisations may be made to pay but care would need to 
be taken to ensure the whole of any costs will always be recoverable against them. 

 
Discussion 

1. The decisions of the family courts in public law children proceedings are a matter of clear and 

legitimate public interest. There is, rightly, some public interest and concern about certain failures in 

the child protection system.  There are also allegations of “secret” family courts, and a lack of clarity 

about how and why children are adopted.  Family law touches the lives of thousands of ordinary 

people, and decisions made by family judges go to the heart of family life. Accurate information and 

informed comment on the operation of the family justice system would address many of the myths 

surrounding it.  In the context of reducing resources for both local authority children’s services and 

the family courts, it is debateable whether accurate reporting might, in the longer term lead, to 

improvements in the child protection system. Existing evidence in other jurisdictions1 does not 

support such a premise, nor does it address the concerns and experiences of children at the core of 

proceedings.2 

 

2. The facts which give rise to many of these cases will also be a source of prurient curiosity: existing 

evidence supports that concern.  Research in other jurisdictions (e.g. Canada) sets out the 

commercial imperatives driving the media and demonstrates how such imperatives dominate 

reporting from civil courts.3  The civil justice project in Canada, for example, demonstrates these 

issues and exhorts policy makers to be clear: it is not the business of the media to ‘educate’ the 

public or sell the message and principles on which family courts operate.  Indeed, the authors 

concluded that the press plays a distorting role and is not a useful source of accurate information 

about the court system.4  It is not clear, for instance, that the media routinely avails itself of the 

judgments published (for free) on BAILII, to inform its reporting on the family justice system. 

Moreover, as the print media, in particular, is under increasing financial pressure (with court 

reporters a dying breed), it seems increasingly likely that the media will struggle to afford the 

resources for detailed and serious reporting on the issues. In contrast, the reporting of the 

breakdown of relationships and failures of parenting will provide both headline news – and lucrative 

incomes - for a commercial media (both for tabloids, confessional TV shows). More mainstream 

‘serious’ programmes (such as Panorama) may claim to be more interested in portraying a ‘truth’, but 

still fall short of factually accurate presentations of law and legal practice in family cases (still, for 

instance, routinely referring to “custody” and “access”, after 21 years of the Children Act 1989 – 

maybe minor details, but, we suggest, indicative of levels of understanding and accuracy).   

                                                           
1
 Brophy J with Roberts C (2009) Openness and transparency in family courts: what the experience of other countries tells us 

about reform in England and Wales. Family Policy Briefing Paper No 5 – Department of Social Policy and Social Work. University 
of Oxford; George R with Roberts C (2009) The media and family courts – key information and questions about the Children 
Schools and Families Bill, Briefing Paper No 6.   
2
 Brophy J (2010) Media access to family courts: views of children and young people.  London: Research commissioned and 

published by the Office of the Children’s Commissioner for Children. 
http://www.childrenscommissioner.gov.uk/content/publications/content_397 
3
 Stratton M and Lowe D (2006) Public Confidence and the Civil Justice System: What we know about issues (the Canadian civil 

justice project and its implications for the debate on media access and reporting of family cases is reviewed in Brophy and 
Roberts (2009).  
4
 Lowe D, Schmold N & Stratton M (2006) Beyond the Headlines: The Role of Print Media in Public Understanding of the Civil 

Justice System 
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Moreover, once stories are reported in the media and transferred online, details from a child’s case – 

however inaccurate or partial - become embedded in popular culture. They become the focus of 

bullying in the playground, and take on a life of their own on the internet (face book, etc.).  It 

becomes a story over which the child has no control; but that story never dies; and as children 

themselves demonstrate, it can be resurrected at any point during the child’s lifetime.5  

 

3. Measures to protect the anonymity of the child are relatively weak when dealing with a unique set of 

facts, or a parent hungry for media attention or financial reward. Despite court powers to exclude the 

press and punish for contempt, a culture of greater openness to the media – through access to court 

papers - will blur boundaries and cause greater confusion amongst lay parties and lawyers alike. 

Ancillary applications in respect of disclosure will increase.  Mistakes will be made. Once the genie is 

out of the bottle, it is too late for the child. 

 

Children and young people – especially in public law proceedings – are likely to be seen and 

assessed by clinicians in addition to the work and assessments undertaken by the local authority 

applicant.  In some cases, pre proceedings work will be the only clinical assessment available to the 

court. This again raises the question of what local community paediatricians and child psychiatrists 

are to tell a child from the outset about the extent to which they can guarantee confidentiality. 

During reviews, consultations and proposals for this field 6, clinicians have made it clear that under 

their code of ethics they will have to tell children that a reporter may be in court – and if the (then) 

proposals of Part 2 of the CSF Bill became law, they would also have to tell children and young 

people that the media may have access to any report they write.  Clinicians also made it clear that 

there will be circumstances in which they may have to advise a child that it may not be in his/hers 

interests to say anything further to them as the assessing doctor.7  The debate which this concern 

generated, regarding the – hopefully unintentional infringement of doctor-patient confidentiality – 

and the centrality of the UNCRC to the work of paediatrics and child health experts, has not been 

resolved – and indeed was further exacerbated by the proposals under Part 2 of the Children 

Schools and Families Bill.  The result was a complicated and unworkable piece of legislation, which 

had to be dropped. 

 

Equally, the views of children and young people remain clear on this issue: they do not want the 

media in court – and they do not want the government to permit media access to records.  They are 

clear that all adults (social workers, guardians and clinicians) must tell them about media access to 

hearings – and to any records (and that is their right under Article 12 of the UNCRC).  Moreover, 

children also argue that once they are told about media access to proceedings – and media access 

to any records (information that must be given to children before any assessments begin) – children 

may then say nothing further about their experiences, and their wishes and feelings.8   As was 

identified in evidence to the Select Committee on the Bill, this means that courts will have to 

proceed – making life changing decisions about the future care of a child/young person – without full 

evidence from the child/young person concerned.9 

                                                           
5
 See Brophy (2010) - almost all children and young people in this independent study of the views and experiences of children 

said children will be worried that information about their cases which appears in newspapers will be placed on the internet – 
almost all were fearful that very private, painful, humiliating, embarrassing and shameful information about their care and 
family life will be placed on social networking sites.  A presentation by the young people’s group at NYAS (National Youth 
Advocacy Service) at the 2009 ALC National Conference also demonstrated the level of concern among young people about 
media access and report in general and the spread of information from newspapers to social networking sites.  
6
 Ministry of Justice (2008) Family Justice in View; DCA (2007a) Confidence and Confidentiality: Improving transparency in family 

courts; DCA (2007b) Confidence and Confidentiality: Openness in family courts – A new approach; DCA (2006) Confidence and 
Confidentiality: Improving transparency and privacy in family courts. 
7
 See for example Glaser, D. (2009) ‘Media Access to Expert Reports: a Child and Adolescent Mental Health Perspective’ Family 

Law 911 – regarding the issues for clinicians. 
8
 See Brophy 2010 – op cit. 

9
 Evidence to the Bill Committee  
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4. Allied to this, Cafcass does not have a policy on what to tell children about media access to the 

courts (in private law or public law proceedings), and we are concerned that children are not 

routinely told about this, and its implications for them, by Cafcass officers. Equally, it is not clear that 

social workers routinely discuss this with children. If that is right, then clinical work may well have 

been done, before as well as during proceedings, with no social work professional addressing the 

issue of media access, but with clinicians finding themselves professionally compromised by such 

access.   

 

5. The ALC is therefore opposed to increasing media access to the care courts for three main reasons. 

Firstly, it is our view that it is the sensational detail and human interest stories which sell  papers and 

make watchable television, not the intelligent and informed debate about   child protection and the 

operation of the family courts that is hoped for.  Secondly, surveys of older children who have been 

the subject of care proceedings show their clear opposition to press reporting. Thirdly, a child, who 

may signal a willingness to discuss previously undisclosed matters with a child expert or guardian, 

will often withdraw again if told that what they say cannot be kept a secret from their parents. The 

effect on them of being told that the media may also obtain the doctor’s report could be devastating 

in terms of any trust they might be able to place in professionals and the Court to help them.  Indeed, 

as indicated by clinicians in everyday practice with maltreated children, there is no choice but to tell 

young people.10 

 

6. These are our concerns.  It is possible that some of them may be addressed, at least in part, and 

that sufficient court discretion and anonymity safeguards can be put in place to permit reporting of 

individual cases without causing further damage to the child. If there is to be a trial of disclosure of 

court documents to the press, we have been asked to suggest what documents should be included. 

Our views are subject to the outcome of wider consultation (as suggested in our opening 

paragraphs). At this stage, we tentatively suggest that if any increased access is to be allowed 

(notwithstanding our concerns), then the only documents which should be released to the press 

should be the fully anonymised case summaries and position statements filed by lawyers on behalf 

of each party.  Litigants in person (LIPs) are as yet uncommon in care cases, although increasing 

(e.g. the grandfather accused of historical sexual abuse, or the childminder accused of non-

accidental injury).  They are likely to need assistance to file a position statement if they so wish.  This 

cannot be a task delegated to the child’s solicitor. In the absence of a special fund provided by the 

LSC for one-off independent legal advice for LIPs in care cases, it seems that the task of vetting and 

anonymising their documents will fall to the trial judge – and this at a time when judges are expected 

to spend more time case managing in general but with fewer resources. 

 

7. Any initial proposals should be piloted and subject to an independent academic evaluation.   This 

evaluation should include an assessment of any impact on the case management of cases and 

costs.  It should also include an assessment of the impact on children and clinical and professional 

practices.  The outcome of this evaluation should be publically available prior to any further changes 

being contemplated.  In view of the issues which gave rise to the Leveson inquiry, an evaluation is 

essential for public confidence in the Family Justice System, and its capacity to protect and promote 

the welfare of society’s most vulnerable children 

 

8. We oppose the disclosure of the anonymised “threshold criteria” documents (including any 

schedules of findings of facts sought) to the media. These documents must be sufficiently detailed 

and particularised in order to set out the entire case that must be met by the parents. They are also 

                                                           
10

 In this regard, ethical guidelines for working with children as an expert witness for the court are unlikely to be different to 
those which apply in general clinical practice with children and families, and thus consultation with regulatory bodies on any 
changes proposed would be necessary.  Indications are that the rules imposed on experts by legal proceedings do not override 
the medical ethics imposed on clinicians by their regulatory bodies.  
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the key forensic tools for the judge. The general allegations against the parents will be contained in 

the case summary, but the threshold documents must contain the raw facts.  If they are to be 

disclosed to the press, we believe this will have a fundamentally damaging effect. We bear in mind 

the tensions, pressures, and demands on time this would create for parties and courts, when 

strenuous efforts are being made to reduce the time taken to conclude care proceedings. We also 

bear in mind the effect on how these documents would be drafted. We believe the impulse would be 

to produce documents that are less specific and so less useful to the parties and to the judge. 

 

9. Any changes to the rules regarding disclosure of documents to the press will need experienced 

professionals to ensure that  these documents are carefully drafted and scrutinised, observing all  

available safeguards for the welfare of the child. Any changes will also have to be explained to the 

children and young people concerned, including the impact on those children – who are at the heart 

of proceedings – and who may then effectively ‘vote with their feet’ and say nothing.  This would 

have devastating consequences for the practice and reputation of the family justice system.   

 

10. In any event, there is a risk that the experienced professionals needed for this work are continuing to 

reduce in numbers.  Children panellists are relatively “aged”, with insufficient younger panellists 

becoming accredited to make up for the natural wastage as older panellists retire. Moreover, the 

Legal Aid and Sentencing and Punishment of Offenders Act 2012, which reduces the scope of legal 

aid for family law, comes into force on 01 April 2013.  Early indications suggest that 15-20% fewer 

solicitors’ firms across England and Wales will be taking up family legal aid contracts from 1st April 

2013, as a result.  The supervisory and accreditation requirements placed on firms conducting legal 

aid work are far more stringent than on those conducting only privately funded work, so the pool of 

expertise is likely to reduce still further. 

 

11. This is a time of seismic change in the care courts. The family justice system requires the continued 

good will and dedication of experienced professionals to maintain existing standards of investigation 

and representation. The case management burden on the judiciary is increasing – and set to 

increase further as the inquisitorial element of their role increases.  At the time of the Children 

Schools and Families Bill, concerns were raised about the resources of courts to deal with demands 

for access to documentation by the media. 11  Those concerns predated the results of the Family 

Justice Review and current changes resulting from the judicial response to that review which 

resulted in the ‘faster family justice’ programme.  Moreover, lawyers and professionals are less able 

to assist judges than in previous years, as workloads increase.  The continuing erosion of the 

guardian’s role, and continuing restrictions on legal aid, have caused damage to the court process 

and the loss of thousands of years of cumulative experience.  The real ability of guardians and 

lawyers to scrutinise and challenge poor work by local authorities has been substantially weakened. 

Morale in the professions is low. Given the scale of change already contemplated in the forthcoming 

legislation, we view further rapid change to media access to records in care proceedings with some 

apprehension.   

 

12. In our view, any changes must be the result of careful consideration, taking into account the 

concerns we have set out in this discussion.  Without this, we believe that any changes will founder 

for the same reasons that the proposals in Part 2 of the Children, Schools and Families Bill failed.  

 

13. Finally, the ALC remains committed to the rights of children and young people, and continues fully to 

support the UNCRC.  We therefore cannot support any changes that effectively mean professionals 

ignore the UNCRC, or might be seen to support changes that are so clearly not wanted by children, 

and are not in children’s – or many parents’ - interests. 

                                                           
11

 See George and Roberts (2009) op cit. 


