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Special guardianship review 



If you would prefer to respond online to this consultation please use the following 
link: https://www.education.gov.uk/consultations 

Special Guardianship was introduced in 2005 as a new permanence option for children. 
At this time, it was considered that it should meet the needs of a significant group of 
children; these included   mainly older children who had become separated from their 
birth family children already living with a relative or foster carer, and groups such as 
unaccompanied asylum-seeking children who may need a secure legal basis without 
breaking the strong attachment they may have with their family abroad. However, the 
use of special guardianship has changed and local authorities and others have told us 
that it is now being used for younger children  - data shows a significant increase in the 
number of children aged under one being given a special guardian – and that the 
assessment process is not always sufficiently robust. The call for views will look at 
these issues and gather views on how to address concerns.    

We invite your views on: 

o how the use of special guardianship has changed, since its introduction in 
2005 

o the assessment process 

o the advice and support for special guardians 

o examples of best practice 

  

Information provided in response to this consultation, including personal information, 
may be subject to publication or disclosure in accordance with the access to information 
regimes, primarily the Freedom of Information Act 2000 and the Data Protection Act 
1998. 

If you want all, or any part, of your response to be treated as confidential, please explain 
why you consider it to be confidential. 

If a request for disclosure of the information you have provided is received, your 
explanation about why you consider it to be confidential will be taken into account, but 
no assurance can be given that confidentiality can be maintained. An automatic 
confidentiality disclaimer generated by your IT system will not, of itself, be regarded as 
binding on the department. 

The department will process your personal data (name and address and any other 
identifying material) in accordance with the Data Protection Act 1998, and in the 

https://www.education.gov.uk/consultations


majority of circumstances, this will mean that your personal data will not be disclosed to 
third parties. 

 

Please tick if you want us to keep your response confidential. 
 

 

 

Reason for confidentiality:  

 

 

 

Name:   Julia Higgins (administrator) 
 

 

Please tick if you are responding on behalf of your organisation. 
 

x 

 

Name of organisation (if applicable): Association of Lawyers for Children 
 

 

Address: 
ALC,  
PO Box 283,  
East Molesey, KT8 0WH 

 

If your enquiry is related to the DfE e-consultation website or the consultation process in 
general, you can contact the Ministerial and Public Communications Division by email: 
consultation.unit@education.gsi.gov.uk or by telephone: 0370 000 2288 or via the 
Department's 'Contact us' page. 

 
 

Please tick the box that best describes you as a respondent. 

  
 

 

Local authority 
  

 

 

Special guardian 
  

 

 

Young person 

 

X 
 

 

Lawyer 
 

 
 

 

Director of Children's 
Services 

 
 

 

 

Academic 

  
 

 

Parent/Grandparent or 
other relation   

 

 

Social work 
practitioner   

 

 

Member of judiciary 
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Please specify: 
 
The Association of Lawyers for Children (hereafter ‘ALC”) is a national association of 

lawyers working in the field of children law. It has over 1200 members, mainly solicitors 

and family law barristers who represent children, parents and other adult parties, or 

local authorities. Other legal practitioners and academics are also members. Its 

Executive Committee members are drawn from a wide range of experienced 

practitioners practising in different areas of the country. Several leading members are 

specialists with over 20 years experience in children law, including local government 

legal services. Many have written books and articles and lectured about aspects of 

children’s law, and several hold judicial office. The ALC exists to promote access to 

justice for children and young people within the legal system in England and Wales in 

the following ways:  

 

(i) lobbying in favour of establishing properly funded legal mechanisms to enable all 

children and young people to have access to justice;  

(ii) lobbying against the diminution of such mechanisms;  

(iii) providing high quality legal training, focusing on the needs of lawyers and non-

lawyers concerned with cases relating to the rights, welfare, health and development of 

children;  

(iv) providing a forum for the exchange of information and views involving the 

development of the law in relation to children and young people;  

(v) being a reference point for members of the profession, Governmental organisations 

and pressure groups interested in children law and practice.  

 

The ALC is automatically a stakeholder in respect of all government consultations 

pertaining to law and practice in the field of children law. 

 

The ALC welcomes this opportunity to contribute to the debate on Special 

Guardianship. Our members are constantly involved in proceedings, especially public-

law proceedings, concerning children.  A large and growing proportion of those cases 



result in the making of a special guardianship order.  They advise and represent local 

authorities, parents, children and prospective special guardians, so collectively they 

have substantial experience and expertise in this area.  

 

We note that the responses to this Call for Views will be used to inform a Review of 

special guardianship.  As the only organisation representing child law professionals 

from both sides of the legal professional and all types of practice, we think that our 

members can make a valuable contribution to the ongoing work of the Review and we 

would welcome an opportunity to do so. 

 
 

 
 

When special guardianship is right for children: the legal and practice framework   

Why are we asking questions about the legal and practice framework?  

The law is clear that a special guardianship order (SGO) should be made where it is in 
the best interests of the child, taking into account the welfare checklists in The Children 
[1989] and Adoption and Children [2002] Acts.   

SGOs can be (and are) made in respect of children in very different circumstances. For 
example, SGOs are made in respect of children subject to care proceedings, or for 
whom the alternative may be to enter care proceedings, and in these cases the Order 
often leads to a change in where children live and who cares for them. SGOs are also 
made in respect of children where the local authority has not been previously involved, 
or who are settled in a kinship or foster care placement for a long period of time, and 
can involve no change in a child’s home or primary carers – the child continues to live 
with the people they have lived with for some time, but with a change in legal status. 
SGOs can also be made in respect of children up to 18.  

These situations are very different, and all require careful consideration - with the child, 
and their welfare both now and in the future, at the heart of decisions. The legal 
framework is, however, the same. We are interested to hear your views on whether 
there are any changes needed to the legal and/or practice framework in which special 
guardianship decisions are made, or whether the current framework works well.  

  

 



 

 

 

1 Does the legislation, regulations and/or statutory guidance relating to special 
guardianship need to be changed? If so, how? 

  

 

Comments:  

Special guardianship is not being used for the purposes for which it was said to be 

intended.  For example, we are not aware of significant use in relation to 

unaccompanied asylum-seeking children. The religious and cultural difficulties with 

adoption described in the Guidance tend to result in consent to adoption being 

dispensed with by the courts rather than special guardianship orders being made 

(although this approach may now be open to challenge in light of the Re B, Re B-S line 

of cases).  The Guidance should be amended to reflect reality, which is that special 

guardianship orders are increasingly being made as an alternative to adoption for young 

children. 

 

A large number of SGOs are made at the end of care proceedings as an alternative to 

the making of a care order (or sometimes a care and placement order).  However, 

where a child cannot return home and is to remain long-term with family members, 

many local authorities ask the carers to make a private law application for a special 

guardianship order as an alternative to starting care proceedings.  There are cases 

where this may be appropriate and nothing would be gained by commencing care 

proceedings, but we see some cases where this is being done inappropriately, for 

example where the plan is in dispute and/or there is significant conflict between family 

members.   

 

In those cases, the court may well find itself dealing with unrepresented litigants and 

probably no-one representing the interests of the child. This is of particular concern 



when one considers the socio-economic profile of most children and families with whom 

a local authority may become involved in relation to child protection/safeguarding 

issues. As research evidence consistently suggests, the majority of such parents are on 

the lowest rung of the socio-economic ladder. They thus have low incomes and 

therefore would be financially eligible for legal aid. However, save for two narrowly 

prescribed exemptions1, legal aid for advice and representation on private family law 

matters is no longer within scope of legal aid. This cohort of parents are unlikely to be 

able to afford legal advice on a privately paying basis. In contrast, if the local authority 

commences care proceedings, all parties have the benefit of legal representation 

funded by legal aid on a non-means; non-merits tested basis, the child has the services 

of both a lawyer and a Children's Guardian and all options for dealing with the case are 

open to the court. This observation applies equally to the use of child arrangements 

orders, but we mention it here because in reality the vast majority of such applications 

are for SGOs. We are concerned that families may find themselves involved in private 

family law litigation in the family court dealing with the exact same issues as in a care 

proceedings but without the benefit of the safeguards that exist in care proceedings 

(child being an automatic respondent with separate legal and welfare representation 

and all parties automatically entitled to legal aid). 

 

We are also concerned about a number of cases where the local authority has funded 

                                            
1
 The applicant for legal aid for advice, assistance and representation on a private family law matter, if financially 

eligible can only obtain legal if she/he can produce evidence of domestic violence or child abuse. The domestic 

violence needs to have been inflicted on the person applying for legal aid and the perpetrator of the violence needs 

to be the person who would be opponent in any family court proceedings. With evidence of child abuse, again the 

alleged perpetrator of the abuse (or risk of abuse) needs to be the person who would be the opponent in the family 

court proceedings. The types of evidence that can be relied upon to fulfil these strict criteria are extremely limited. 

Take for example a mother of a child who is involved with the local authority where the local authority is concerned 

that the mother cannot understand the risks posed to her child from domestic violence within the family home. Here 

the mother has suffered domestic violence from the child’s father although the mother said that she is not in a 

relationship with that person any longer. The local authority suggests that the mother’s sister (maternal aunt) should 

care for the child as the local authority does not believe that the mother can provide good enough parenting. Where 

an aunt applies for a special guardianship order (with the encouragement of the local authority and possibly with 

legal representation paid for by the authority), the mother of the child who does not agree that an SGO should be 

made to the aunt, may be financially eligible for legal aid but she is unlikely to secure legal aid as she does not meet 

the exemptions to ‘get back into legal aid’. She may have prescribed evidence to show domestic violence but the 

perpetrator is the child’s father. Here the mother would need evidence that the child’s maternal aunt (her sister) had 

perpetrated domestic violence towards her, or that the aunt was a presented a risk of child abuse. 



legal representation for the proposed Special Guardians, but the parents have been 

unable to obtain funding.  This leaves the parents, who may be opposed to the making 

of a Special Guardianship Order, at a serious disadvantage.  We address this more fully 

below. 

 
 

2 In your experience, are practitioners clear and consistent about the factors to take into 
account when considering whether an SGO is the most appropriate order for which to 
apply?   

 

Comments: 
 
We have two concerns in relation to this: 

 

 As we mention elsewhere in this document, an SGO is often seen as the default 

option in any case where a child is going to live with kinship carers.  For 

example, only yesterday one of the authors of this response saw the final 

evidence from a local authority in care proceedings where the plan is for 

placement with grandparents.  The social worker had undertaken a 

comprehensive “Re B-S analysis”, which included detailed consideration of every 

conceivable option, including reunification, care order, supervision order  and 

adoption, but did not consider whether the placement with grandparents should 

be under a SGO or a child arrangements order.  The social worker, whose 

analysis was other unimpeachable, had simply equated family placement with 

Special Guardianship.  The Guidance needs to be clear about the existence of 

other legal options besides Special Guardianship. 

 

 When care proceedings conclude with a plan for placement with extended family, 

the decision whether to ask the court to make a care order, SGO or child 

arrangements order is often dictated in part by the support that will be made 

available.  For example, fostering allowances for connected person foster carers 

are not means-tested whereas other allowances are. Also, the support provisions 

for special guardians are more comprehensive than those for carers under a 



child arrangements order.  The 2011 Family and Friends Care Guidance states 

that support should not be determined solely on the basis of legal status.  Some 

local authorities try to achieve this, but are frustrated by the different sets of rules 

in relation to support.  We urge Government to consider removing these perverse 

incentives that sometimes distort professional thinking. 

 
 

Assessment process: Deciding whether an individual can become a special 
guardian 

Why are we asking questions about the assessment process?  

Local authorities assess prospective special guardians to explore whether they are able 
to meet the child’s needs. Regulations set out what the report should consider. LAs may 
be assessing a close relative who already has a relationship and history with a child or 
they may be assessing someone who does not know the child very well or at all. We are 
interested to hear your views on how well assessment for special guardians 

3 Could the assessment processes for determining whether a prospective special 
guardian is suitable be improved? If so,how? 

 

Comments: 
 
While we are not experts in social work assessment - and others will be able to 

comment with more authority on the quality of the social work that goes into the 

assessments - we are concerned at the approach that is taken to ordering and 

preparing these assessments. 

 

Where a child cannot return home, one of three outcomes usually follows, namely 

adoption, special guardianship or long-term foster care and any proposed carers are 

assessed accordingly.  These orders have different legal implications, but they share 

the characteristic that the carers are being assessed in relation to provide a permanent 

home for the child.  The assessment processes are however very different.  Prospective 

adopters and foster carers each undergo a multi-stage process involving in-depth 

assessments by highly specialised workers.  In each case, the essential characteristics 

of this process are prescribed by regulations and guidance and the quality of the 



process is overseen by Ofsted in the form of specific inspections.  Foster carers and 

adopters are assessed against a detailed list of competencies and their cases are 

placed before a panel before approval can be given.  In contrast, the process of 

assessing prospective special guardians is not prescribed at all.  The only prescription, 

in the Regulations, relates to the contents of the report.  Most local authorities have 

their own internal procedures, which describe the mechanics of the process but these 

do not generally contain much guidance about the social work aspects of the 

assessment, other than the need to include the prescribed items in the report. This 

leads to variation and inconsistencies in approach across local authority areas. 

 

It appears to us, as representatives of children and thus, appraisers of the quality of the 

resulting reports, that some workers see the assessment and the preparation of the 

report as synonymous, at the expense of the wider-ranging, more-inquiring type of 

assessment that takes place in adoption and fostering cases. Assessments in special 

guardianship cases often appear to have been treated as a form-filling exercise.  This 

raises the concern that something important may have been missed.  It may be said 

that the greater attention given to adopters reflects the unique legal status of the 

adopted child.  Adoption is unique in some ways but, as already mentioned, all three 

types of carer are required to have many of the same skills; the expectation being that 

they will provide a permanent care solution for the child.  Also, because of the 

requirement to demonstrate a significant change in circumstances and then to obtain 

permission to apply, it is much harder for a parent to overturn a special guardianship 

order than it is to obtain the discharge of a care order where a child is in foster care, ie 

special guardianship is legally more 'permanent' than fostering.  This suggests that the 

assessment of special guardians should be more, not less, thorough than that of foster 

carers. 

 

We are not suggesting that special guardianship assessments must always be done in 

the same way as adoption/fostering assessments (although others may well say 

precisely that.  It makes sense for the methodology of special guardianship 

assessments to be more flexible than for the others, because adopters and foster 



carers are generally being assessed to care for strangers, whereas prospective special 

guardians are usually already known to the child and may already have been the 

subjects of other forms of assessment (eg as "connected person" foster carers).  We do 

say, however, that there should be an expectation that the overall depth of the 

assessment should be comparable.  It is also important that there is sufficient analysis 

of the information gathered under the various headings.  We are aware of a local 

initiative in the Cheshire and Merseyside local family justice area, led by Her Honour 

Judge de Haas QC, where the court has circulated a schedule of expectations in 

relation to the content of special guardianship reports, with the aim of making up for the 

lack of analysis in many reports.  This initiative by a senior and highly-experienced 

judicial assessor of the quality of special guardianship reports provides compelling 

evidence that a significant proportion of reports are not fit for purpose. 

 

We strongly endorse the views expressed by contributors to the Phase 2 Research 

Report in relation to the timescales for assessments.  The 2005 Guidance suggests that 

13 weeks is an appropriate timescale from the start of the process.  For the reasons 

that we have given above, this should be compared with the timescales for adoption 

and fostering assessments.  In that context, and bearing in mind that the assessments 

often relate to children who require better than "good enough" care, 13 weeks seems 

entirely appropriate.  In practice, however, where assessments are directed in the 

course of care proceedings, much shorter timescales are often imposed in order to 

comply with the 26 week time limit for the proceedings.  This does not allow time for 

proper reflection by either the assessing worker or the person being assessed.  We 

acknowledge that there are cases where the carers are already known, eg because the 

child is already placed with them as connected person foster carers, where a shorter 

timescale may be appropriate, but even in those cases the carers are now being 

assessed for a different task ie permanent rather than temporary care and it is not just a 

case of copying and pasting the contents of a fostering assessment into the SGO report 

format.  This problem is especially acute when carers are put forward in the later stages 

of proceedings, because they are more likely to be individuals who are not already 

known to the child.  Conducting such an assessment properly takes more time, but this 



is precisely the situation in which the court is likely to want the assessment done quickly 

in order to keep to the 26 week timetable. 

 

There is a great variety of practice in relation to viability assessments, which is also 

reflected in the Phase 2 research.  There is no clear understanding among local 

authorities and courts as to what constitutes a viability assessment.  For example, we 

have encountered cases where a relative has been excluded from consideration on the 

basis of a viability assessment conducted in a telephone call from the social worker.  

This may be appropriate where the outcome of the discussion is that the relative does 

not in fact wish to be considered, but it is unlikely to be appropriate in any other 

situation.  There is a need for clear guidance as to what the assessment process should 

look like.  For example, what issues should be covered in a viability assessment and 

which should be left for a full assessment? There is a danger that, if guidance is too 

prescriptive, it can create a further tick-box exercise, but we understand that some 

Independent Social Work agencies have protocols for their workers to use when 

undertaking viability assessments without creating a tick-box culture, so it can be done. 

 
 

Providing the right support for special guardians and children 

Why are we asking questions about support? 

For a SGO to be successful, both the child or children and the guardian(s) and the birth 
parents may need support. As a minimum, the special guardian will need to understand 
their new legal duties and responsibilities and what an SGO means; and birth parents 
also need help to understand what the SGO means for them and to manage their 
expectations about their future relationship with their child.  Where an SGO entails a 
child or children moving to a new home, there may be specific things that could support 
that transition to be successful. In addition, many children who leave care on an SGO, 
or who may be placed under an SGO as an alternative to care, may need support 
throughout their childhood to manage the impact of abuse or neglect in their early 
childhood, and their guardians may need support to care for them and protect their best 
interests. We are interested in your views on what advice and support is most important 
at each stage of being a special guardian.   

 4 What type of advice and support to children, special guardians, and birth parents do 
you think should be provided and when? 



 Before an SGO is made 
 During a child’s transition to a new SGO placement (where applicable) 
 After an SGO is made  

 

x 
 

 

Before an SGO is 
made  

x 
 

 

During a childs 
transition to a new 
SGO placement 
(where applicable) 

 

x 
 

 

After an SGO is made 

 

 

Comments: 
Taking on the permanent care of a child is a major commitment for prospective special 

guardians.  Early and detailed legal advice in relation to their rights and responsibilities, 

and the availability of support, together with representation within proceedings, is vital, 

but is often limited or non-existent.  This is needed whether the special guardianship is 

being proposed within care proceedings or as a free-standing application. 

 

Local Authorities have discretion to pay for legal advice and representation under the 

Regulations.  In practice, the local authority may typically pay for a couple of hours of 

legal advice at legal aid rates but many refuse to pay for representation for prospective 

special guardians. Two or three hours funding at legal aid rates, will at best cover an 

initial meeting between lawyer and prospective special guardian to take instructions and 

provide advice in the meeting and a fuller letter of advice. It is unlikely to cover, 

consideration of any reports or other core documents, further queries that the 

prospective special guardian may have later in the proceedings, nor any consideration 

or advice on any proposals of support from the local authority, let alone negotiation or 

written representations by the lawyer on behalf of the prospective special guardian on 

such important issues.  

 

The Justice Committee in its Eighth Report of Session 2014-5 (Impact of changes to 

legal aid under Part 1 of the Legal Aid, Sentencing and Punishment of Offenders Act 

2012) recommended that "further consideration be given to the provision of legal aid in 

private law applications for Special Guardianship Orders where applicants are members 

of the extended family" (para 62).  In its Response, the Government pointed out that 

legal aid is available where Special Guardianship is sought in relation to and as an 



alternative to care proceedings, and this does work for some prospective special 

guardians.  However, this does not help those prospective special guardians who are 

above the means threshold so not financially eligible for legal aid yet cannot afford to 

pay private fees for representation and advice. 

 

Children who are living with special guardians generally have regular contact with one 

or both parents and may have contact with other family members.  Contact is frequently 

a stressful and contentious issue between parents and carers.  In those cases, special 

guardians need to be able to rely on the local authority for support in relation to contact. 

 This may include supervising contact, providing a neutral venue, giving training to 

carers or helping the parties to agree arrangements.  This help may be required for a 

long time, perhaps for as long as the order lasts, but our members find that local 

authorities tend to see any support as strictly time-limited, with the expectation that the 

carers will take on full responsibility after a few months.  It is appropriate in principle to 

empower special guardians to deal with these matters themselves rather than relying on 

the local authority, but there are cases where conflict is too entrenched and it is 

unreasonable to expect the carers to deal with contact without support.  A common 

example of this is where a child is placed with paternal grandparents and there is 

conflict between the parents - the mother's contact is likely to remain contentious for 

reasons that are outside the control of the special guardians.  If support is withdrawn 

after a few months, the contact is likely to cease, which is unfair to parent and child, or 

worse, the placement may break down altogether. 

 

The local authority is required by the Regulations to provide any support plan to the 

proposed carers in draft and give them 14 days to comment upon it.  In reality, where 

Special Guardianship is being considered within care proceedings, the timetables 

imposed by the court do not generally allow this to happen.  This is unfair to the 

propose Special Guardians, who need to be fully informed and have time for 

consideration before they are asked to commit to the long-term care of the child. 

 

We also find that support assessments often focus primarily or exclusively on financial 



support.  The Regulations provide a menu of services, many of which will be useful for 

many special guardians, but these services are frequently not properly considered as 

part of the support plan.  The only real exception to this is support with contact, which is 

generally considered, but is generally time-limited.  Local authorities need to take a 

more holistic approach to assessment and service provision.  This is challenging at a 

time of increasingly-squeezed budgets bit, if done properly, we suspect that it will also 

help to reduce the number of placements that break down and therefore be cost-

effective in the long term. 
 

Identifying good practice 

Why are we asking about good practice? 

The rate at which SGOs are used is highly variable between local areas; in addition, the 
research suggests that practice and children and carers’ experience of SGOs can be 
very different. We know there is good practice out there, and we are interested in your 
views on what the best practice in special guardianship looks like so that we can 
support all practitioners to deliver this.  

5 In your view, what constitutes good practice in enabling a special guardianship to be 
successful? 

 

Comments: 
Our members are not engaged in social work practice, so we can respond to this 

question only insofar as the results of different qualities of practice become apparent in 

court.  

 

We are concerned that many social workers and managers appear to treat special 

guardianship as the "default option" to be used in all cases where a child is to be placed 

with kinship carers.  It appears in such cases that there is very little, if any, 

consideration of alternative forms of order, for example a child arrangements order. 

 Special guardians have the power to restrict the role of the parents in exercising 

parental responsibility, even to the extent of excluding its exercise altogether.  The 

parent's only option is to apply to discharge the order, but this first requires permission 

of the court which is difficult to obtain.  In contrast, save to the extent that it determines 



with whom the child is to live, a child arrangements order is predicated upon the active 

sharing of parental responsibility.  The parent is therefore potentially able to be actively 

involved in the child's life.  There are cases where the parents present a risk that can 

only be managed if the carers have the benefit of the enhanced parental responsibility, 

which is only available through special guardianship, but there are also cases where it 

would be in the child's best interests for the parents to remain actively involved. 

 Training, guidance and supervision need to reflect the importance of thoroughly 

considering both options. 

 

This is not the only reason why there tends to be a presumption in favour of special 

guardianship. Kinship carers usually need financial and other support in order to sustain 

the caring role.  Local authorities have powers to provide such support to the carers of 

children who are the subjects of either child arrangements orders or special 

guardianship.  However, there is more comprehensive legislation and guidance on the 

provision of special guardianship support.  In contrast, the legislation and guidance in 

relation to child arrangements order allowances are extremely sketchy and there is no 

specific provision for the provision of non-financial support.  In consequence, local 

authorities tend to have better-resourced and developed support services for special 

guardians that they have for holders of child arrangements orders. This provides a 

perverse incentive for social workers and carers to favour the option of special 

guardianship.  Where this results in the making of a special guardianship order when a 

less interventionist order would suffice, the parents are being unfairly disadvantaged in 

relation to their relationship with the child. Conversely, we are aware of cases where 

children have remained in the looked after system because their connected person 

foster carers would be less-well supported if they became special guardians.  

 

We acknowledge that the above point goes wider than special guardianship alone, but 

we consider that there is an urgent need to review the way in which the availability of 

support for carers depends on the child's legal status. 

 

The responses to the Phase 2 research highlight another aspect of this.  It is noted 



(section 5.1) that there is a reported increase in the number of supervision orders being 

made at the same time as special guardianship orders.  If that is correct, and we 

suspect that it probably is, it suggests that there are more cases where the parties and 

the court are not entirely confident about the placement.  Some respondents suggested 

that child arrangements orders may be more appropriate in such cases.  We agree, and 

say that this illustrates the tendency of professionals to see special guardianship as the 

default option. 

 
 

6 Please add any other comments/views below about your experience of special 
guardianship and how it could be improved, if at all? 

 

Comments: 
 
Where, before care proceedings are commenced, the local authority concludes that a 

child cannot return home, but should stay with members of the extended family under a 

SGO (or for that matter under a child arrangements order), there are two ways for the 

local authority to proceed.  It can commence care proceedings with a view to the court 

making the desired private law order, or it can support the carers to make a private law 

application.  We are concerned that local authorities frequently use the latter course 

inappropriately.   

 

There are several reasons for our concern: 

 The child will not normally be represented, whereas in care proceedings they 

would automatically benefit legal and social work representation from a solicitor 

and Children’s Guardian; 

 Legal aid is not available to respondents in private law proceedings.  If, therefore 

the local authority decides to fund the applicant’s legal costs, the parents will be 

unrepresented and thus at a serious disadvantage; 

 The court may decide to direct a section 7 welfare report in relation to the 

application, in order to secure independent advice as to whether the order is in 

the child’s best interests.  The report is however usually commissioned from the 



local authority that is supporting the arrangement rather than from Cafcass – the 

current SDCS/Cafcass Protocol has the effect of encouraging this.  A report 

prepared by an agency that is supporting, and may well be funding, the 

application, is not an independent report and should not be relied on to 

safeguard the child’s welfare. 

Local Authorities should be encouraged to use care proceedings rather than private law 

proceedings in this case, notwithstanding the additional costs.  The increasing-

restrictive financial situation creates a risk that local authorities will use the cheaper 

option more often and therefore that more children and parents will be left in this 

position. 
 

 
 

Thank you for taking the time to let us have your views. We do not intend to 
acknowledge individual responses unless you place an 'X' in the box below. 

 

Please acknowledge this reply. 
 

x 

 

Email address for acknowledgement: admin@alc.org.uk   
 

Here at the Department for Education we carry out our research on many different 
topics and consultations. As your views are valuable to us, please confirm below if you 
would be willing to be contacted again from time to time either for research or to send 
through consultation documents? 

 

x 
 

 

Yes 
  

 

 

No  

All DfE public consultations are required to meet the Cabinet Office consultation 
principles 

The key consultation principles are: 

 departments will follow a range of timescales rather than defaulting to a 12-week 
period, particularly where extensive engagement has occurred before 

 departments will need to give more thought to how they engage with and use real 
discussion with affected parties and experts as well as the expertise of civil 
service learning to make well informed decisions  

 departments should explain what responses they have received and how these 
have been used in formulating policy 

mailto:admin@alc.org.uk
https://www.gov.uk/government/publications/consultation-principles-guidance
https://www.gov.uk/government/publications/consultation-principles-guidance


 consultation should be ‘digital by default’, but other forms should be used where 
these are needed to reach the groups affected by a policy 

 the principles of the Compact between government and the voluntary and 
community sector will continue to be respected. 

If you have any comments on how DfE consultations are conducted, please email: 
consultation.unit@education.gsi.gov.uk 

Completed responses should be sent by 18 September 2015: 

By post to: 

Patrick Towgood/Neil Comport 
Department for Education 
Floor 1 
Sanctuary Buildings 
20 Great Smith Street 
London 
SW1P 3BT 

By email to: SpecialGuardianship.REVIEW@education.gsi.gov.uk 

Thank you for taking time to respond to this consultation. 

 

mailto:consultation.unit@education.gsi.gov.uk
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