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the hershman and Levey memorial Lecture

Association of Lawyers for Children –
The Hershman and Levy Memorial Lecture
28 June 2012: St Philips Chambers, Birmingham
mrs Justice parker
Children’s Voices; Children’s Lives
i feel privileged to be invited to deliver this
lecture, particularly considering who has done
so before me.
Allan Levy and David Hershman both made landmark
contributions to family law as advocates, and as
educators and authors: and in Allan’s case as a
broadcaster as well.
Beneath Allan’s beguilingly difﬁdent and always
unassuming manner he was a master strategist. He
was a lawyer’s lawyer, an intellectual, marshalling
innovative arguments which became compelling as
he developed them. He was in so many reported
cases that I cannot recall them all.
But I remember when an interminable case we were
in on circuit before Ward J, as he then was, was
interrupted by the landmark case of Re T (a Minor)
(Blood Testing)1 about the administration of a blood
transfusion to a young girl. Allan also chaired the
‘Pindown’ enquiry (it has its own Wikipedia entry
now) about the use of force in children’s homes.
Medical treatment of children arguably “Gillick”
competent, and constraint and coercion of children,
are matters to which I shall turn in this paper.
David I got to know when I was a young silk
practising in the Midlands: I was a member of the
Midland Circuit. I remember the excitement created
by the ﬁrst edition of Hershman and McFarlane: such
a fresh format, so usable: the rest is history.
We did many cases together. Always cheerful,
disarmingly so, always immaculately prepared, he
was formidable from the ﬁrst.
It was no surprise when he took silk very young. My
old chambers were thrilled when he decided to
follow Andrew McFarlane to join us in London,
although of course he and Andrew both remained
full members of St Philips.
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Both he and Allan made such a great contribution to
family law, and both of them still had so much to
give.
And ﬁnally, I am pleased to be in Birmingham, where
I appeared often, and where I have often sat on
circuit, at David’s old chambers, amongst so many
old friends. I am particularly pleased that Abi and the
girls can be here tonight.
I have chosen tonight to focus on the “voice of the
child”: how it is to be heard: how far should it
inﬂuence or determine decisions.
There is a general feeling that adults have less
authority now over children and young people than
even in the quite recent past: and that children have
more decision making capacity, and conversely less
personal freedom. I think that this is probably true.
When I started in practice almost 40 years ago the
age of majority had only recently been reduced to
18, and minor children were often, if not routinely,
made wards of court in order to enforce parental
authority, particularly to protect them from
undesirable associations: and it was considered that
it was abusive for a child to be involved in any way in
legal proceedings.
That has now of course changed. Courts are
increasingly encouraged to see children and to
permit them to participate if they so wish. But
participation does not mean decision making.
During four years now on the bench, in private law,
public law, and international cases, and starting in
my ﬁrst week as a full timer, I have met a number of
children, both before and after giving my decision,
and in one case both before and after my decision.
Occasionally children have sat in court for all or part
of the proceedings. Sometimes, but still rarely
following even after Re W (Children) (Abuse: Oral
Evidence)2, they have to give evidence where there
are contested facts; and the Family Justice Council
has recently given guidance about this.

2 [2010] UKSC 12

Association of Lawyers for Children Spring 2013 Issue 50

On every occasion, and notwithstanding the context
and the subject matter, often very distressing, I have
been pleased to spend time with the children
concerned: in fact it is one of the most rewarding
parts of the job.
A few months ago I visited two troubled learning
disabled teenagers in separate placements out of
London: it was not consistent with their safety for
them to come to see me in London: in any event the
journey was long. It was the ﬁrst time that I had seen
children in their placement. It brought home to me
the realities of their lives. They each begged me to
make a decision: they had found the seven months
wait since the inception of proceedings almost
unbearable. They could not understand why the case
had taken so long and I found it very difﬁcult to
explain to them. I think about them every time I am
asked to adjourn.
I have also seen quite young children in a long
running case where Cafcass has thought it would be
in their interests just to meet me and to see the
courtroom, and to understand that I am the judge
who has made decisions which concern them, when
I did not discuss their wishes and feelings. I gather
from the Cafcass ofﬁcer that this helped the
children.
I regularly receive letters from children: in high
conﬂict private law cases and sometimes in care
proceedings: usually commencing with the assertion
that the writer has received no help with or
encouragement to write the letter: although
sometimes the grasp of detail of what the case is
about, invariably coinciding with one party’s
perspective, might indicate telepathic powers. In
public law and private law cases, where I have
thought it necessary, I have written to a child when
that child has not wanted to see me, to introduce
myself and to inform them of my decision with a
brief explanation for it. I am doing this increasingly:
always, so far, after the case has concluded, and
with the active support of the child’s parents, even if
estranged, and of the child’s guardian or the Cafcass
ofﬁcer. But I can envisage writing where a parent
does not agree, or during the case, as I know that
other judges have done in the past particularly in
refusal of contact cases. I have tried to persuade
children (the youngest 10, the oldest 17) to see a
parent or relative from whom they were estranged
when I thought that objectively there was no good
reason for refusal, by seeing them, or by writing to
them.

Communication

Talking to children about the legal proceedings
which concern them feels like a mineﬁeld. This is
sensitive and delicate territory where judges are

untrained save by their experience as litigators (of
course not all family judges have experience of
children cases in practice) and sometimes, from their
own experience as parents; although I must say that
many of us would ﬁnd it very difﬁcult to discuss with
our children the kind of issues that arise in these
proceedings. I am very conscious of the fact that
there is the potential, if I undertake this exercise, to
make things very much worse, and, even if I am
given a very careful script, it may not be possible to
stick to it.
In my professional lifetime judges saw children
occasionally, although in the mid 90s it went rather
out of fashion. Under the Children and Young
Persons Act 1969 children were the respondents to
the proceedings and would attend court. But
children did not participate in the proceedings as
such. In private law proceedings the Ofﬁcial Solicitor
represented children and tried to shield them from
knowledge of or taking part in the proceedings.
After 1991 under the Family Proceedings Rules
children could make applications in public
proceedings to part from their guardians, or to be
parties to civil proceedings without a guardian and
instruct their solicitors direct. This gave and gives rise
to considerable anxiety as to the potentially adverse
effect of a child hearing perhaps distressing
evidence, not always manageable by the court. I felt
and still feel that children were often permitted to
part from their guardians when they were not of an
age properly to consider the effects of the decision
to be separately represented or the issues in the
case.
In the May 2008 edition of Family Law, the Voice of
the Child Sub-Group of the Family Justice Council
published a paper enhancing the participation of
Children and Young people in Family
proceedings - Starting the debate. The view of
the sub-group was that a signiﬁcant number of
young people feel excluded from the decision
making process and would like to be included. As
District Judge Nicholas Crichton CBE, member of the
sub- group, explained in an article, “enhancing the
participation of children in family proceedings”,
this consultation was preceded by an actual debate
the previous year for and against the motion that
children and young people should play greater parts
in proceedings: and two young people, formerly in
care, addressed the audience.
DJ Crichton pointed out that:
‘In Re W (Leave to Remove) [2008] 2 FLR 1170 (a
Hague Convention case) Lord Justice Thorpe
spoke of the participation of children as being a
matter of particular topical concern. The three
judges of the Court of Appeal in that case had
differing views about whether the children in

3
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that case should have met with the judge who
decided their case, and at what point. ‘
And that
In his address to the UK Association of Women
Judges at their Annual Conference in March
2006 the President said –
‘The question of the involvement of children
in decision making and the representation of
their rights and interests in both public and
private law proceedings enjoys a higher policy
and public proﬁle than at almost any other
time in our recent history.’
In consequence of the FJC sub-committee report the
‘Guidelines for Judges meeting Children who
are subject to Family proceedings’ (the
Guidelines) were created.
All the Guidance, which is succinct, is important, and
it needs to be reread, in my view, each time one sees
a child. Particularly:
•

•

•
•

The primary purpose of seeing a child is to
beneﬁt the child: although it may also beneﬁt
the judge and the other parties. The primary
responsibility of ascertaining wishes and
feelings is the responsibility of the Cafcass
ofﬁcer or guardian: and it is the responsibility
of Cafcass /the guardian to advise on
whether the child wishes this and to express
why, and to identify the purpose of the
meeting
The primary purpose of the judge or
magistrate seeing the child is to beneﬁt the
child and so that the child can be sure that
his/her wishes are expressed
Children as young as 7 may have clear views
which they wish to express
The child must be told that there can be no
secrets, and that the adults in court will be
told in broad terms what has been said, and
that although their wishes and feelings will
be listened to and taken into account, they
are not determinative

The interview is not for the purpose of gathering
evidence.3
It is important to adhere to the Guidelines. I never
see children on my own: if the meeting takes place
before judgment I always have a note taker, even if
the conversation is not recorded: so that I can give a
reasonably accurate account to the parties in court: I
do not like to take notes myself during delicate
conversations. Of course I have the advantage of a

4

3 A (children) [2012] EWCA Civ 185

clerk. I have developed my own practice as a result
of experience. I start off in my room and then go
into the courtroom. The wig and gown excites
variable interest in the little ones: usually they enjoy
sitting in the judge’s chair. Occasionally, and
depending on the circumstances, I will then take the
child back to my room to talk. But so long as I think
that it will not be counterproductive, and particularly
because of the availability of recording equipment,
more often than not the actual discussion about
what matters takes place in the courtroom. For older
children in particular I think it helpful to speak in the
court setting: to treat the meeting as part of the
court process rather than a social occasion. It is
important for them to meet a judge exercising
authority. I sit in the courtroom with them, rather
than on the bench, because it aids communication.
I always have my clerk with me, and the Cafcass
ofﬁcer or guardian if there is one. Also it is important
to have a precise record of what is said: although
I have never been the subject of an allegation that I
have misrepresented what has been said, or perhaps
more importantly what I have said: others I think
have.

Wishes and feelings, consent and
coercion
The UN Convention on the Rights of the Child
provides that the state shall:

1. … assure to the child who is capable of
forming his or her own views the right to express
those views freely in all matters affecting the
child, the views of the child being given due
weight in accordance with the age and maturity
of the child.
2. For this purpose, the child shall in particular be
provided the opportunity to be heard in any
judicial and administrative proceedings affecting
the child, either directly, or through a
representative or an appropriate body, in a
manner consistent with the procedural rules of
national law.
It also provides for a right of freedom of expression.
Under the Children Act 1989 the court must have
regard to “the ascertainable wishes and feelings of
the child concerned having regard to his age and
understanding”. The court is not required to take
into account a child’s wishes and feelings as
determinative, nor even as a priority, nor to do so
without ascertaining that child’s degree of maturity
and insight.
The UN Convention also provides that the state must
respect the responsibility of the parent, and must
ensure the child such protection and case as is
necessary for his or her well-being, taking into
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account the rights and duties of parents and those
with legal responsibility.
In deciding whether a child has “sufﬁcient
understanding” to participate in proceedings (still
the test under Rule 16 FPR 2010) Sir Thomas
Bingham MR said4 that the 1989 [Children] Act
required “a judicious balance to be struck between
two considerations; … that children were human
beings in their own right with individual minds and
wills, views and emotions, which should command
serious attention, … and that a child is after all a
child. The reason why the law is particularly
solicitous in protecting children is because they are
liable to be vulnerable and impressionable, lacking
the insight to know how they will react and the
imagination to know how others will react in certain
situations, lacking the experience to measure the
probable against the possible. Everything of course
depends on the individual child in his actual
situation. For purposes of the Act, a babe in arms
and a sturdy teenager on the verge of adulthood are
both children, but their positions are quite different:
for one the second consideration will be dominant,
for the other the ﬁrst principle will come into its
own. The process of growing up is, as Lord Scarman
said in Gillick a continuous one. The judge has to do
his best, on the evidence before him, to assess the
understanding of the individual child in the context
of the proceedings in which he seeks to participate.”
He also commented that “Different children have
differing levels of understanding at the same age.
And understanding is not an absolute. It has to be
assessed relatively to the issues in the proceedings.
Where any sound judgement on these issues calls for
insight and imagination which only maturity and
experience can bring, both the court and the solicitor
will be slow to conclude that a child’s understanding
is sufﬁcient.”
I regard that formulation as important for all
professionals in considering a child’s understanding
in any context. It is mirrored by Section 3 Mental
Capacity Act 2005 which provides that a person is
unable to make a decision for himself if he is unable
(a) To understand the information relevant to the
decision.
(b) To retain that information
(c) To use or weigh that information…
When the court has to decide on disputed issues of
medical treatment it must examine carefully the
child’s reasons for objection, which often stem from
the beliefs or principles adhered to by the family as a
whole. On examination those beliefs may well have
no medical foundation but be based on a lack of
4 Re S (a minor) Independent Representation [1993] 2
FLR 437

acceptance, or understanding, of unanimous and
often overwhelming medical or scientiﬁc opinion.
Such cases can be a matter of life or death. In cases
where a single treatment is required the court only
has to overcome physical resistance in respect of one
procedure. It is far more difﬁcult in cases where
repeated invasive treatment is needed. I have
recently heard a case in respect of an adult where I
ruled that it was lawful for a moderate degree of
force to be applied against resistance to kidney
dialysis: whilst accepting the clinical view that there
might come a time when the balance between life
saving and a treatment regime which had the
capacity to be cruel and abusive might come down
in favour of cessation of treatment notwithstanding
lack of capacity to consent. The patient there was in
late middle age and his health in any event severely
compromised.
But what should be the approach where a ﬁfteen or
sixteen year old is refusing to take lifesaving
medication, where, although that young person will
not accept it, the stark choice is between early illness
and demise, or a manageable condition and an
expectation of reasonable health and duration of life?
Article 6 of the UN Convention provides that every
child has an inherent right to life and that there is a
duty to ensure to the maximum extent possible the
survival and development of the child. I envisage that
soon a court may have to decide whether and if so
how resistance of a young person to lifesaving
outpatient medication is to be overcome and
whether it can be enforced. The court has power to
make orders under the inherent jurisdiction until the
age of 18 and under the Mental Capacity Act 2005.
The test is the understanding of the true options and
the ability to weigh them up. This involves an
acceptance of the reality of the diagnosed condition,
and not just a theoretical understanding of the
issues. There is precedent in the anorexia cases to
enforce inpatient medical treatment where a patient
is detained, both for young people and adults. But
the practicalities of enforcing outpatient treatment
are difﬁcult.
I have seen cases recently where the child is echoing
the parent’s resistance to treatment or actively
refusing treatment, and out of deference to the
family’s views and the child’s expressed views,
intervention has not been enforced, or has not been
enforced early enough. This is likely to be a
misguided approach where the choice is life and
death. It is particularly unfortunate in cases where
delay in treatment may lead to later treatment being
less efﬁcacious than it would otherwise have been.
In my view the Court must treat saving life as a
priority, even if this entails a severance from the
family, with all the emotional disruption and distress
this may cause.

5
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Both in the context of vulnerable adults and
teenagers the court may have to grapple with
protection from sexual abuse of those who cannot
consent to sexual activity either by reason of age or
incapacity. In the case of incapacitated adults and
teenagers between the ages of 16 and 18 the
deprivation of liberty safeguards permit a declaration
that emergency interventions and the proportionate
and reasonable use of force are lawful. The court has
to grapple with the reality, conﬁne them coercively,
or expose them to risk of exploitation to which they
cannot consent. This is not easy.
The recent series of trials of men convicted of
exploitation and abuse of girls in children’s homes
has led to a timely reminder by the Children’s
Commissioner that such girls may not be able to
exercise a free choice to engage in sexual relations
and that it is the duty of care workers to ensure
protection. But it is undoubtedly the case that many
young people, including those with a learning
disability who in law do not have the capacity to
consent even after the age of 16, regard themselves
as having a right to engage in sexual activity, even
though the act may constitute a criminal offence.
Also the Gillick decision in reality means that girls
have access to contraception (thank heavens that
they do, in my view), and it is well known that
teenage boys who have sexual relations with
underage girls are not likely to be prosecuted. Most
medical practitioners would consider that if a girl is
determined to do so she will have sexual relations,
and that the degree of understanding to be assessed
is the necessity for and the effect of contraception
rather than whether it is wise for her to engage in
sexual relations. But those with parental
responsibility have different duties, although
intervention is fraught with difﬁculty. Children in
care are entitled to expect a reasonable degree of
freedom of association. The CVs and birth
certiﬁcates of their male friends cannot be routinely
checked. I accept that it is very difﬁcult for care
workers in that situation, and indeed for courts. How
far can the young people be conﬁned and
constrained? These realities will have to be grappled
with; and the result may be the making of section 25
Secure Accommodation Orders: those have their
own dangers and careful consideration needs to be
given in all cases to their imposition.

Properly prepared and recorded video evidence, in
accordance with the Guidelines for interviewing
children, accurately transcribed, remains as essential
as it was when the Cleveland report was published.
Sloppy or inadequate interviewing and the use or
misuse of leading or inappropriate questions which
may taint the interview, lets down, in fact betrays
the child, who may well not have the opportunity of
giving an account from the witness box to correct
and explain anomalies. Not just sexual abuse cases
but allegations of physical and emotional abuse need
to be rigorously presented and tried, in the private
law context as well as the public law context. Where
a child is deemed safe in the care of the complainant
parent and the absent parent is an alleged
perpetrator there will be no public law proceedings
and I fear that there will be no effective trials
without legal representatives.
But public law and private law disputes have very
different dynamics and where there is parental
conﬂict very great care must be taken to ensure that
what is being heard is the voice of the child, not the
parent’s views through the voice of the child.

Child recruits

Children can be recruits not only in the struggle
between parents, and with a local authority in public
law proceedings, or in Hague cases, but also in other
arenas, for instance to support a parent’s case in
immigration cases or criminal matters. In those
contexts they can be drawn into providing evidence
by interview or directly without the court or tribunal’s
permission (which is then introduced into child law
proceedings).

Giving weight to what the child says

Cases of alleged parental indoctrination against and
alienation from the non-resident parent are not new.
They have bedevilled the family courts for many
years. They used to be called “brainwashing” cases. I
prefer to think in terms of recruitment.

How far should what children say be taken at face
value? Of course I take what children say extremely

Whilst preparing this paper a Google search threw
up a Canadian paper Children resisting post
separation contact with a parent: concepts,
controversies, and conundrums by Dr Barbara Jo
Fidler and Professor Nicholas Bala. I thought that it
was a balanced paper, and very useful reading. I did
not then appreciate that Professor Bala would be

Do we give too much weight to what the child says?
Sometimes I think we do, or at least do so too
uncritically. Also, I think that there is a real problem
about giving up too easily and allowing the child to
make the decision.
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seriously. Children frequently give accurate or
broadly accurate accounts of what has happened to
them, often of experiences which would be
unimaginable in the majority of families: and which
may seem at ﬁrst reading wholly bizarre. To fail to
believe a child who is telling the truth is an injustice
and a failure in protection: as in conversely to believe
a child who is not giving a reliable account, for
whatever reason.
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speaking at a meeting yesterday with Coleridge J,
child psychiatrist Dr Mark Berelowitz, and Karen
Woodall, of the Centre for Separated Families, which
in fact I was planning to and did attend. The
discussion last night conﬁrmed the views which I
express below.
•

•

•

•

One of the components of parental hostility
cases is the making of false allegations, and
the child’s alignment with and adoption of
those allegations.
Children align themselves with one parent,
who they then perceive as all good, against
the other parent, who is all bad. Conversely,
children who have suffered gross abuse often
express very great affection for and loyalty to
their parents after removal into care.
There are children who have lived family life
as total war: and whose only model of
parenting is of wholesale identiﬁcation on the
one hand: and total rejection on the other.
They do not know how to function other
than by aligning themselves with one parent
to the exclusion of the other. This can lead to
the child in later childhood rejecting one
parent and siding resolutely with the other.
That child’s ability to be a parent without
conﬂict or perpetuating the same model is
likely to be compromised.
In high conflict cases where the children are
refusing to see a parent or relative the issue
of a child’s understanding, the true
understanding of the long term effects of the
child’s purported decision is central. Professor
Bala’s research indicates that children, now
adults, who have been alienated from the
other parent, wished that the adults had not
listened to their views at the time and had
insisted on contact.

Contact refusal does not only affect the relationship
with the other parent. I see children whose views
have been used to justify non-compliance with court
orders develop a contempt for the court and for
adult decision makers generally and a damaging
sense of their own power.
Of course the estranged parent always feels that the
child has been suborned or inﬂuenced. But
sometimes the child soldiers are conscripts,
sometimes they are willing recruits. For children
exposed to high degrees of parental conﬂict fuelled
by both sides it may make absolute sense to join up
on one side or the other.
Not all cases of alienation are created by the carer,
whether as a result of psychological dysfunction or
otherwise. Sometimes children have very good
reasons for not wanting to see a parent or relative.

Quite apart from overtly abusive conduct preseparation, one of the commonest reasons (and
indeed often a compelling one) is the emotional
pressure which is put on the child. I accept that it is
very difﬁcult for adults to contain their emotions
where children are involved in family breakdown;
and the estranged adult will feel that to fail to show
emotion will be seen as cold and uncaring (and
sometimes whatever the parents do will be
construed against them). But I have come across
many overt attempts to manipulate or blame, to
denigrate and attack the other parent, with
outpourings of emotion with which the child cannot
cope.
An interesting point was made last night by a
guardian: that a parent in the throes of divorce may
interpret a child’s distress particularly around contact
as indicating that the child’s distress is caused by that
parent, as opposed to being caused by parental
conﬂict and hostility: thus misinterpreting the voice
of the child.
The case is often made that courts do not take
seriously enough the harm to a child’s development
from obstruction of contact, and that this should be
equated with the harm caused to a child’s
development justifying placement in care. I do not
doubt that contact obstruction is capable of causing
great harm. But each case must be looked at on its
own facts: and if a child is progressing otherwise
normally, even whilst taking a wholly unreasonable
view about contact, this cannot be ignored. Of
course there are cases, especially where a false belief
is held and maintained by a parent, and has been
adopted by a child, where there is no option but to
transfer a child from the care of the parent, often in
the face of very determined and distressed
opposition by the child, and a very clear expression
of wishes and feelings, at least initially; either to the
care of the other parent, perhaps via a transitional
placement, or into care full stop. The speakers
yesterday agreed that this could be successful, but
they did not agree how successful.
Now that professional advocacy, and in particular
experienced advocacy, is to become a rarity in private
law cases, even where very serious allegations are
made, and if there is representation it may be
one-sided, there is a particular need for Cafcass not
simply to report but to take active steps to help the
court to make sense of the evidence. What the child
says is extremely important, but it is not always
objectively true. To start from the premise that
“children do not lie” or “always tell the truth” is
inaccurate and unhelpful. It is particularly unhelpful
because a child may say something which is not
objectively true; whether about fact, or wishes, or
feelings, for a number of diverse reasons.

7
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Sometimes children are aware that what they are
saying is false. There is no doubt a spectrum along a
continuum from the child who knows that he or she
is not telling the truth but has taken a conscious
decision to support the other parent: to the child
who so has completely adopted that parent’s
mindset that to challenge that mindset is impossible
and further entrenches it. In between is the child
who has to hold two conﬂicting beliefs about the
goodness or badness of each of the parents in his or
her mind at once, or other issues, and where the
reality may be neither.
I cannot stress too strongly that “ascertainable” in
the welfare checklist does not mean “expressed”. It
is incumbent on those who see children for court
reports to analyse what they are told, rather than
simply reporting it. As a guardian who appeared
before me recently observed: if that is all that is
required, ‘the court might as well just send a tape
recorder’. I also caution against the restriction of
reports to “wishes and feelings’ since the context in
which they are expressed may be all.
What considerations may help the analysis? Child
psychiatrists often speak of “congruence” or
“incongruence”. I have been struck on a number of
occasions by the incongruence of what children say
with their observed behaviour as reliably reported by
independent observers.
Identiﬁcation with the adults case is another key to
unreliability: for instance the child who reports,
usually vehemently and vociferously, as fact
something which he or she has not observed, and
which forms a central foundation of the case of a
highly partisan adult: not necessarily just a parent.
The use of adult language and concepts is another
pointer to parental inﬂuence.
Sometimes the allegations are simply vague and / or
trivial, and incapable of explaining the child’s
resistance to contact.
It is important for the Cafcass ofﬁcer to see the child
or children with the estranged parent, unless there is
a very good reason not to. I would not regard a
child’s refusal necessarily as providing that good
reason: the case has to be looked at in context. I
have known cases where ostensibly estranged
children who have refused contact for months have
ﬂung themselves, weeping, into the other parent’s
arms when a meeting has been insisted on. I have
spoken to children who were adamant that they
hated a parent, and then left court with that parent
for successful contact.

8

It is absolutely vital for a Cafcass ofﬁcer seeing a
child, or who is sitting in on a judge’s meeting, not
to make any comment which might imply or suggest
an acceptance of what a child is saying.

How far should contact attempts be pushed? There
is certainly a respectable view that we do not do
enough to enforce contact, and that we do not
intervene early enough, before attitudes have
hardened and become entrenched, and that the
effect on a child’s development of cessation of
contact is considered less seriously than it deserves.
I am sure that I am not the only judge who feels
intense frustration when attempts to persuade and
even cajole a child into seeing a parent meet with
stubborn refusal, but the reality I am afraid is that
there may come a time when it is not possible for a
resistant child to be physically coerced into attending
contact: whatever the reasons for refusal of the
child. Sometimes there is nothing that a court can do
except hope that time will lead to resolution.
One of the reasons why I increasingly favour writing
a letter to the child is so that there is a record of
what has actually happened, and so that there may
be an opportunity for reﬂection in later years. I note
from the Fidler and Bala paper that a strong
statement from the judge, either on seeing the
judge, or a letter from a judge, can begin to create
change in some intractable disputes, particularly
where there is no underlying psychopathology in the
parent whose views have inﬂuenced the child. I have
also written to a child to stress that contact orders
are intended to be complied with by a child as well
as adults.
I have written to or told older children whose will
cannot effectively be overborne, that I regard their
particular decisions as both unreasonable and not in
their best interests, and that it may be a source of
guilt and sorrow and even relationship problems in
later years.
I regard it as important that adults should take
responsibility for decisions, and not give the
impression that a child’s views are being followed
passively. Where an order cannot be made because it
will lead to such a degree of resistance from the
child that it will do more harm than good, whether
for contact or a change of residence, the child
should know that this is the Judge’s view. Professor
Bala regards a ‘no contact’ order as a positive order,
since it can provide a sometimes necessary
resolution.
I want to end with some comments about
applications for the return of children wrongly
removed from or retained outside their country of
habitual residence. Under the Hague Convention
welfare is not paramount nor speciﬁcally to be taken
into account under although the child must be given
an ‘opportunity to be heard’5. But the asserted
wishes and feelings of children are increasingly raised
in Hague summary return cases, in the context of
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Article 13 ‘intolerable situation’ and ‘child’s
objections’ defences. The cut off age is now
generally considered to be 7, where that child is the
youngest: although the views of younger children
have been taken into account exceptionally. The
stakes are very high in such cases, whether Hague or
non-Hague. I have seen a number where children
have been obviously and blatantly manipulated
about what to say to Cafcass. Children who have
been brought to a country by a carer, particularly if
they have been cut off from their other parent,
which is usually the case, are very vulnerable to
being infected by the carer’s view, and even at quite
advanced ages tend to believe and want to believe
what a trusted parent tells them. Children’s
memories are short, and even a few months can
distort memory and perception.
It is very important that in Hague cases assessment
by Cafcass should be based on the strict criteria,
whether the child’s objection is to return to the
jurisdiction from which he or she has been removed,
and has the child attained a degree of maturity at
which it is appropriate to take account of its views.
The test is not welfare. I am not sure that this is
always understood.
I have no hesitation if it comes to judgment in such a
case in stating if I think or ﬁnd that a child has been
overtly manipulated or used in support of a parent’s

case: and take the view that the court of origin
should know the views of the court in this
jurisdiction by seeing the judgment.

Learning from experience

I have no doubt that court proceedings have the
potential to be very harmful to children: on the other
hand the old certainties of the past that it would be
detrimental to a child to have any real knowledge of
what was going on in court or of the disputes which
concern them, is artiﬁcial. After all many children will
have far greater knowledge, and personal
knowledge, of the events which have led to
proceedings than the advocates concerned. I have
no doubt that children should not be exposed to
conﬂict, but where conﬂict exists, and they know it,
it may be better for this to be acknowledged and
transparent attempts be made to solve it, whether
that contest is between the state and their parents,
or between their parents.
We are all engaged in a learning process. Maybe
training should be offered as was originally
recommended by the FJC. We need to exchange
views with our colleagues and with other
professionals about what works and what does not. I
hope and trust that we have the opportunity and
capacity to make things better for the lives for young
children unfortunately caught up in litigation.

Good Practice with Permanent Placements
St Catherine’s College, oxford, 11 march 2013

This conference will explore the nature of good practice in planning for and sustaining the permanent
placements of looked after and adopted children of all ages, as well as those placed with extended
family members.
Please contact the Nagalro ofﬁcer on 01372 818504 or nagalro@globalnet.co.uk for further details

5 Article 11.2 Council regulation (EC) No 2201/2003: aka
‘Brussels II revised’
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New cases, new science and the importance of keeping an open mind

New cases, new science and the importance
of keeping an open mind: The Vitamin D and
Rickets Case
LB Islington v Al Alas and Wray
Jo delahunty QC

Paper Buildings

Kate purkiss

Coram Chambers
Leading and junior counsel for Chana Al Alas,
ﬁrst respondent mother, in the care proceedings
before Theis J in the High Court
presented at joint ALC/Criminal bar Association
“Child injury and expert evidence: the Lessons
of Al-Alas” evening seminar on 4 July 2012.

introduction

in the recent high proﬁle case LB Islington v Al
Alas and Wray [2012] EWHC 865 (Fam)
(attached as an Appendix) there were
allegations that the parents had inﬂicted
multiple fractures to, and caused the death of,
a ﬁrst born baby Jayden, prompting the local
authority to commence proceedings in relation
to a second child, Jayda.
Jayden Al Alas Wray (born 7.3.09: died 25.7.09) was
said by the London Borough of Islington to be a
victim of baby shaking, demonstrated by the classic
TRIAD of injuries (subdural haematoma,
encephalopathy and retinal haemorrhages) to which
fractures at multiple sites and varying ages added
that additional evidence of violence to substantiate
death through non accidental injury.
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Jayden had been treated by both UCLH and Great
Ormond Street Hospital (GOSH) between his
admission and death. Both hospitals attributed all his
injuries to non accidental injury. 11 bony fractures
were identiﬁed by GOSH including a skull fracture
and traumatized ﬁssure. GOSH ‘missed’ radiological
evident signs of rickets and speciﬁcally excluded any
underlying metabolic bone disease to account for
the fractures leading to errors in clinical judgment
about the amount of force required to cause the
fractures and the dating of them, signiﬁcantly
leading to the assumption that the skull fracture was
contemporaneous with the child’s collapse and
linked to cause of death. But for the vigilance of

Dr Irene Scheimberg, the paediatric pathologist,
Jayden’s vitamin D deﬁciency and rickets may
have gone undetected in death as it had been in
life and the outcome of the criminal and care case
for the parents and Jayda may have been very
different.
The parents had already faced a trial at the Central
Criminal Court on the same allegations and been
acquitted at the direction of HHJ Kramer QC of
charges of causing or allowing the death of a child
but the Local Authority proceeded with the care trial,
conscious that there were issues of protection that
needed resolution if the future of the second child to
the family was to be safely determined and that the
family case would be determined on the civil
standard test of a balance of probabilities. Acquittal
in the criminal court does not always presage
rejection of the self same allegations in the family
court: in this case it did.

the Care trial: facts and issues
arising

the birth: The mother, Chana, was just 16 and the
father 19 when Jayden was born. Both parents were
black. Jayden was born on 7 March 2009. His
mother breast fed her baby from birth. Chana was
not given any advice about vitamin D deﬁciency. Her
own levels were not tested, neither were her baby’s.
There were no concerns re Jayden or the couple’s
parenting until the baby was admitted to UCLH for
his critical admission on 22 July 2009 aged 4
months. He died 3 days later at GOSH.
the clinical picture pre collapse: Jayden had fed
and gone to sleep as normal but the parents had
woken to ﬁnd his tongue ‘stuck’ to the roof of his
mouth. He would not feed. The parents rang the out
of hours emergency medical help line and were told
to take him to the GP which they did later that
morning. At some point they noticed ‘ﬁt like’
movements. They told the GP: he noted the unusual
appearance of the tongue, carried out a physical
examination, noted the parental concern about
ﬁtting but described the baby as ‘awake’ on
examination. Given that Jayden had been taken by
the parents to UCLH a week before over concerns he
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had ﬂu, the GP erred on the side of caution and
referred the baby to UCLH walk in clinic. This was
not seen to be a clinical emergency. No ambulance
was called by the clinic and the parents made their
way to UCLH by public transport.
the receiving hospital uCLh: on clinical reception
Jayden showed further signs of ﬁtting observable by
nursing staff but not identiﬁed or immediately acted
on by the receiving consultant paediatrician. The
ﬁtting continued and only after a second assessment
by the same paediatrician, was Jayden referred to
A and E where he was assessed as ‘A’ (for Alert) on
the AVPU range and 13/15 of the Glasgow Coma
Scale. Despite emergency treatment to contain his
seizures Jayden’s condition deteriorated rapidly, the
ﬁts increased in intensity and he showed signs of
decerebrate posturing. Jayden was referred for
intubation and a skull X-ray to see if emergency
neurological surgery was needed. There was a 90
minute delay in intubation, the tube was wrongly
inserted and led to the collapse of a lung. This was
not immediately detected, when it was remedied
was untimed and, what was intended to be a 30
minute absence from paediatric care turned into a 4
hour period after a skull fracture was detected and
clinical concern turned to NAI.
The examination of his clinical presentation,
deterioration and medical treatment in this 4 hour
period off ward became a critical factor in the care
case. Although a UCLH radiologist queried rickets
based on a chest X-ray taken to look for infection,
this was discounted by the paediatrician on the basis
that calcium levels appeared normal. Jayden
remained in the radiology department for 4 hours
while he underwent further CT scans and an MRI
scan, which showed he had suffered a skull fracture,
brain injury and subdural haemorrhage. Professionals
at the hospital were now deeply suspicious that the
parents had inﬂicted Jayden’s injuries. He was
transferred to Great Ormond Street Hospital. In the
meantime his condition had further deteriorated and
he was still showing signs of seizures.
transfer to GoSh: arrival at 7.45 pm 22 July 2009:
once at GOSH Dr Peters, consultant paediatric
intensivist, assessed Jayden’s condition as
incompatible with life; Jayden’s presentation pre
admission to and at UCLH was not given in detail by
UCLH or enquired after by GOSH. Dr Peters
acknowledging that the system in place for transfer
of the notes was ‘chaotic’. NAI was strongly
suspected by Dr Peters and his team and
investigations undertaken to consider that possibility.
Jayden was found to have retinal haemorrhages to
add to the picture presented by subdural
haemorrhages and encephalopathy.

By 10.10 pm that evening Dr Peters felt able to
record in Jayden’s notes ‘in the absence of any
explanation thus has all the features of inﬂicted
head trauma’. (This remained Dr Peter’s evidence
throughout the criminal and care proceedings
despite the clinical picture that emerged therein.)
In addition, skeletal fractures were identiﬁed by
Dr Hiorns, consultant paediatric radiologist upon
reviewing a skeletal survey.
Dr Hiorns concluded that all 11 fractures detected
were likely to have been caused by NAI and
speciﬁcally discounted metabolic bone disease as a
cause. She also timed the fractures as all between
0–7 days old, i.e. potentially contemporaneous with
the baby’s collapse.
the death: the parents were arrested at GOSH by
Jayden’s bedside on suspicion of grievous bodily
harm (GBH) on 23 July 2009.They never saw Jayden
again. Although released on police bail, conditions
prohibited their ability to return to GOSH where
Jayden was christened and died on 25 July 2009.
No parent or family member was allowed to be
present.
the post mortem: Dr Scheimberg was instructed
by the coroner to perform the post mortem (against
the express wishes of the police). She observed
radiological signs of rickets on the GOSH x-rays
conﬁrmed by her physical examination of the ribs
and skull. She initiated requests for vitamin D testing
of Jayden and his mother and faced subsequent
police criticisms in the criminal trial for so doing. Test
results later showed that Chana had severe vitamin
D deﬁciency passed to Jayden in utero leading to
congenital rickets, a condition that became more
severe in life as the mother’s vitamin D deﬁciency
remained undetected and continued to be passed on
to Jayden through her breast milk.
Cause of death: the conﬂict between the
pathologists
Dr Scheimberg (instructed by the coroner)
conducted the post mortem alongside Dr Rouse.
Dr Scheimberg concluded that the death was as a
result of hypoxic ischemic injury, cause undetermined
in the context of severe vitamin D deﬁciency and
rickets.
Dr Cary (forensic pathologist instructed by the
metropolitan police) observed the post mortem. He
concluded that Jayden died as a result of NAI (shake/
impact). The parents were charged with murder and
causing or allowing the death of a child.

Jayda

Whilst facing charges of murder the young couple
had more stress to contend with as Chana fell
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pregnant with their second child. She gave birth to a
little girl called Jayda on 17 October 2010.
Jayda was removed at birth into police protection.
Chana was compelled to give birth without the
presence of her partner or family as police and the
local authority feared that Chana, her partner or
family members might deliberately injure the new
born baby to try to prove that Jayden’s injuries had
been birth related. Chana was not allowed to see
her new born baby and was only given a picture to
have at the insistence of her midwife. Jayda was
placed in foster care where she remained until the
conclusion of the Theis J case. Despite a positive
independent social worker’s assessment, the family’s
belief that neither Chana nor the father would ever
have hurt Jayden made them all unacceptable family
placements in the view of the local authority.
Following the initial refusal of contact, the High
Court directed supervised contact between Jayda
and her parents which was, by agreement,
exemplary. For 18 months Jayda was placed in foster
care.
Jayda returned home within days of the theis J
judgment; all care proceedings dismissed. She
remains there thriving and loved back with the
family in which she belongs

experts, the triad and its
demolition: classic triad or benign
cause of collapse and death?

The High Court had the assistance of many eminent
experts including Dr Cary, Dr Scheimberg, Professor
Luthert, Professor Bonshek, Dr Smith, Dr Ramsay,
Professor Nussey, Dr Cohen, Professor Barnes, Dr
Miller, Dr Van Ee and Professor Malcolm. It emerged
that Jayden had been seen by health professionals
on 30 occasions right up to 5 days before they
brought him to UCLH and at no stage did they see
any signs of bruising or pain. The parents argued,
through American experts Professors Barnes and
Miller, that as a result of rickets it was impossible to
conclude that any of Jayden’s fractures could have
been caused by anything other than normal
handling.
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In respect of the fractures, the local authority relied
on the evidence of Professor Malcolm, who stated
that whilst some of the fractures could have been
due to rough handling/rickets, the skull fracture, the
metaphyseal fractures and two other fractures were
due to NAI. None of the fractures were dated by him
as any having occurred within 5 days of death: the
skull fracture he dated as 7–14 days old, i.e. not
connected to Jayden’s death. The description of
Jayden’s rickets as ‘moderate to severe’ by Dr
Scheimberg was agreed by Professor Malcolm, who
conceded that he had only ever come across a case

of rickets as severe as Jayden’s in the 1970s.
However, it emerged that the medical research he
relied on lacked ﬁrm foundation for the conclusions
he drew.
Dr Malcolm expressed the view that recent
haemorrhage around the site of the skull fracture
and traumatised ﬁssure took place within 24 hours
of death, which was when Jayden was on PICU at
GOSH and denied contact with his family. This
contradicted the prosecution’s case advanced at the
criminal trial and adopted by the local authority that
this bleeding was evidence of inﬂicted trauma
contemporaneous with Jayden’s collapse. It was not
suggested by anyone that Jayden had been injured
whilst on the ward at GOSH but the fact he had
sustained such bleeding whilst on the PICU did
evidence that he was a ‘very fragile child’.
In respect of head injury and ‘the triad’, the parents’
expert evidence suggested that the retinal
haemorrhages could have been caused by raised
intra-cranial pressure; the subdural haematomas
(SDHs) through hypoxia, which had been caused
through sustained seizures. It became apparent not
only from the evidence of medical witnesses who
saw Jayden before and shortly after his admission to
UCLH but from the CCTV of the bus journey that the
parents took that morning (which had not been
made available during the criminal trial but was
obtained for the family trial) that Jayden was
conscious when he arrived at UCH. There was
consensus amongst the experts that had Jayden’s
injuries been caused by inﬂicted trauma, he would
have been noticeably very unwell immediately. Dr
Mark Peters had stated at the criminal trial that he
would have expected the child to have collapsed
immediately or 2 minutes after having been
subjected to trauma. When Dr Peters learned that
Jayden had been assessed as ‘alert’ soon after
arriving at the hospital, he expressed surprise and
attempted to argue that the health professionals had
been mistaken in believing Jayden was conscious
and that they were using an outdated assessment
chart. It was argued against the parents that Jayden
was in fact exhibiting signs of ‘decerebrate
posturing’ on admission rather than seizures, a sign
of profound neurological abnormality caused by
irreversible brain injury.
The key period in understanding Jayden’s decline
and death was identiﬁed as being a 4 hour period
after Jayden’s intubation when he moved between
different imaging departments at UCLH without
effective management of his seizures or his CO2
levels. In this period, seizure medication was drawn
but not administered until the retrieval team arrived
at 6.00 pm. On intubation, the tube had been
wrongly placed causing one of his lungs to collapse
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but this was not identiﬁed for at least 20 minutes.
After this Jayden’s CO2 levels had risen to
dangerous levels but by then he was probably en
route to or at the radiology department and it was
unclear when the tube had been correctly
positioned. By the end of the afternoon when the
retrieval team arrived, his condition had
deteriorated to the extent that there were clear
signs of raised intracranial pressure (ICP) which the
team struggled to control, even with very aggressive
treatment. Expert evidence (although contradicted
by Dr Peters) suggested that the ﬂuctuating CO2
levels and raised ICP could have contributed to his
deterioration, as well as the hypoxic-ischemic injury
he suffered. Both ophthalmologists agreed this
could have been the cause of his retinal
haemorrhages.

the judgement of theis J

At the conclusion of the 6 week fact ﬁnding hearing
before Theis J all allegations against the parents were
found not proven. In summary:
•
•

all fractures were a product of rickets;
death was attributed to a constellation of
benign causes: namely
severe vitamin D deﬁciency rendering the
baby vulnerable to infection and seizures
ongoing seizures led to raised intracranial
pressure, retinal haemorrhages,
subdural haematoma was due to
undeﬁned ‘ trauma*
death resulted from hypoxic ischemic
brain injury;
Signiﬁcant intervening events between
admission and death included ‘sub
optimal medical treatment’ post
admission by University College London
Hospital (UCLH).

Dealing with the triad of injuries, Theis J concluded
that the retinal haemorrhages were more likely to be
secondary to Jayden’s hypoxic ischaemic injury and
the encephalopathy was not due to inﬂicted trauma.
However, she concluded that the subdural
haemorrhage was more likely to be caused by
trauma* (*a non speciﬁc term that can include
accidental as well as inﬂicted ‘trauma’), recording the
view expressed by some of the experts that there
needs to be more research into whether subdural
haemorrhages can be caused by hypoxia, as argued
in this case by Dr Cohen and Scheimberg. She stated
that her ﬁnding on SDH had to be looked at in the
context of her ﬁndings about the other component
parts of the triad, the clinical history and her
assessment of the parents. Theis J concluded that
although the evidence pointed to the SDH having
been caused by trauma*, the balance of the
evidence pointed the other way. Her analysis the

evidence and judgment upon it was impeccable: we
were fortunate to have an experienced and engaged
judge as our tribunal.

the implictions of the care trial and
judgment

This case, and the judicial analysis of the medical
evidence and science given in it over the course of
4 weeks of medical and expert evidence, has serious
implications for the future assessment of other
vitamin D and rickets cases and may throw into
doubt some ﬁndings previously made where rickets
was undetected and fractures attributed to excessive
force. This case highlights:
•
•

•

•
•
•

•

the paucity of research into the ramification
of vitamin D deﬁciency and rickets;
the significance of the clinical picture and the
necessity for all treating medics and experts
to keep it in mind and apply it to their
analysis;
the lack of experience/inability of some senior
paediatric radiologists to be alert to and have
the skills to detect radiologically evident
‘classic’ signs of rickets together with the
implication of this when NAI is diagnosed;
the limitations of treating medics (however
senior) as experts of opinion;
the extent to which experts can make a
difference to outcome;
the greater freedoms that the criminal
defence teams have to instruct and be
advised by the experts they select, including
their greater ability to seek out and call
experts from outside the UK;
The importance of openness in the family
courts: in terms of evidence given as well as
outcome.

the judgment and anonymity: to be
or not to be named?
The draft Theis J judgement was made available to
named legal advisers and professionals under the
strict control of the court. Time was permitted for
the professionals named within it to apply to the
court for should they seek anonymisation. The
parents sought full publication and the freedom to
name the professionals who had treated Jayden and
judged them as parents. They wanted to be able to
refer to the evidence heard by the court so as to be
able to ‘shout their innocence from the rooftops’
and to stand supported by the courts decision that
they were ﬁt parents. Chana and Rohan needed to
be able to take over the care of their second born
daughter, Jayda, as she joined their home for the
ﬁrst time since her birth, and to be free to walk in
the community as a family free of suspicion that they
had harmed and killed her brother Jayden.
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The issue of anonymity was heard on 19 April 2012.
GOSH were represented by leading counsel and,
while not seeking to keep Dr Peters and Dr Hiorn’s
names from the judgment, wanted to rewrite
paragraphs relating to Dr Peters’ evidence and the
fact that GOSH had ‘missed’ rickets.
UCLH sought anonymity for all professionals named.
The London Borough of Islington sought to prevent
publication of Jayda’s name pursuant to s 12 of the
Administration of Justice Act 1960 (AJA), despite no
longer having parental responsibility for the child and
s31 proceedings having been dismissed.
Islington Health Authority made no applications on
behalf of the various community care workers.
The Times attended and supported the parents’
application for full identiﬁcation.
Theis J heLd that no part of the judgment was to be
re-written, no names were to be redacted. Section
12 AJA was dis-applied and the parents were
permitted to refer to the medical and expert
evidence and to name Jayden and Jayda. They were,
in effect, allowed to reclaim their history

Lessons to be learnt

experts: A Lottery?
The debate about the use of experts in care
proceedings conducted in the media reﬂects the
conﬂicted stance society takes on the emotive issue
of child protection when a particular story breaks in
the national media. Articles generally reﬂect either
the injustice to child and parent alike of a wrongful
removal of children from their families or the tragedy
of vulnerable children to be left at home to suffer
abuse at the hands of those who should protect
them. Our profession needs a rational debate about
how to balance the rights of a child, when there is a
conﬂict between a child’s right to grow up in its
family of origin and at the same time offer
protection against parental abuse or neglect within
that family.
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the context
The debate on this issue needs to acknowledge the
crippling ﬁnancial constraints under which the family
justice system operates. The Courts are inundated
with ever more applications and try to determine
them as quickly as possible, yet work within ﬁnite
restrictions imposed by the un/availability of court
rooms, judges and staff. The potential for each or
any of the above pressures to impact upon the
welfare of a child should be self evident. Those
practitioners who still represent the publicly funded
parties in care proceedings face lengthy daily

bureaucratic battles with the LSC for funding
approval each step of the way before they’ve even
been able to think about case strategy; those battles
are about to become harder
experts: family courts: the poor relation
Expert reports are expensive disbursements: a cull is
coming: but at what price?
the Family Justice modernisation programme
aims to;–
“Further reduce the need for expert evidence in
both standard and exceptional tracks, we will
enlist the help of the Family Justice Council and
join with Government in the publication of peer
reviewed research as to evidence-based good
practice. Not only will pathway documents be
available giving guidance as to the form and
content of materials for use in court, but judges
will have available to them research materials
which are uncontradicted i.e. generally accepted
by a reasonable body of professionals. That
would not of course prevent a dispute being
heard relating to such materials but it will
concentrate minds as to the need for the same in
many cases”
Ryder J, Fourth Update Family Modernisation
Programme
The Care Monitoring System Guidance for
Practitioners suggests that a form of order in relation
to the decision on the instruction of an expert will
include the reason for permission being granted such
as the absence of expert evidence from local
authority/ Cafcass or an identiﬁed necessity on a
relevant issue outside the skill and expertise
otherwise available to the court.
The recent decision of Wall J in A Local Authority
v DS, DI ( 2012) EWHC 1442 (Fam) published
31.5.12 makes it plain that the expert must now be
‘necessary’ and the court must give it’s written
reasons for coming to that view via a preamble to
the order or a short judgment. The burden on an
over taxed judiciary to do this for every expert in
every case adds an advocacy hurdle for the
practitioner to overcome in a busy court and here’s
hoping it’s not a pyrrhic victory to be set aside by a
LSC case ofﬁcer who disagrees with the court that
the expert is a necessary disbursement on the parties
legal aid certiﬁcates.
There is much disquiet about a change in culture
which restricts the use of expert evidence where
the local authority already has such evidence, (and
where the interim threshold in very basic terms has
been established) may be interpreted restrictively
by the family courts: in reality this will impact mainly
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on Respondent parents in contested care
proceedings.
The burden of proof is on a Local Authority in care
proceedings and where it adduces such evidence at
an early stage, why should a Respondent be denied
the opportunity to call expert evidence to challenge
that opinion?
The suggestions from the Ryder J programme go
further and suggest that a library of approved
research material may take the place of the experts
themselves.
Had such an approach been adopted in Al Alas it
would have resulted in catastrophic injustice. The
science that we relied upon to unpick the link
between rickets and the impact of vitamin D
deﬁciency on the child’s presentation was as new to
the court and the treating experts as it was to us.
The treating experts had not suggested there was
anything else but their research and opinion that
could be of relevance. No court ‘library’ would have
had that material, and even if it had, it would not
have had the relevant expert to ‘decode’ its
complexities and apply it to the unique facts of
Jayden’s case.
treating medics: expert enough?
In cases like Al Alas where a local authority which
has not been involved in a child’s life because of
historic concerns about parenting is propelled into
urgent action by allegations of inﬂicted injury and
death, it is perhaps inevitable that the evidence
which gives rise to that allegation will emanate, at
least in part, from those medical professionals who
treated the child.
They form opinions in less than ideal circumstances
because timely medical analysis and intervention is
the clinical imperative. The hospital work place is not
immune from suspicion and corridor discussion
where opinions are formed as evidence is emerging
and emotions run high. Treating medical
professionals in such situations will have formed a
clear view or opinion and if their evidence is put
before a Court by a LA it is because they have
decided that injuries have been inﬂicted.
Experts instructed within family proceedings have an
overriding duty to the court that takes precedence
over any obligation to the person from whom the
expert has received instructions or by whom the
expert is paid (PD25A Para 3.1). Historically the
practice has been not to commission expert reports
from treating clinicians.

In the case of Re B (Sexual Abuse: Expert’s Report)
[2000] EWCA CIV 516, Thorpe LJ said:
“It ought to be elementary for any professional
working in the family justice system that the role
of the expert to treat is not to be muddled with
the role of the expert to report.”
However, there is no embargo on such evidence
being obtained if appropriate.
As Thorpe LJ observed in o-m, Gm (and Km) v the
Local Authority, Lo and em [2009] eWCA Civ
1405,
“clinical involvement did not, of itself, affect a
doctor’s capacity to act as an expert witness; a
blanket approach that precluded treating
clinicians from becoming jointly instructed
witnesses in respect of children they had treated
would risk depriving the court of expertise and
excellence” but he drew a clear distinction in
respect of experts who had ﬁrm views as a result
of their treatment of the child about the very
issue the court had to determine: “Medical
evidence was to be looked at in terms of the
court proceedings: there was a clear distinction
to be drawn between a medical decision as to
what was clinically required for a child’s
treatment and a forensic decision about what
was necessary to ensure a proper determination
of an issue”
There is signiﬁcant concern amongst practitioners
that at the very time when the family justice system
is struggling to meet the twin objectives of
curtailing expenditure and delay and where the
court has access (via the local authority) to the
opinions of medical professionals involved in a
child’s treatment that it may be difﬁcult to resist the
suggestion that the Court should afford them the
status of experts.
The case of Al Alas highlights the very real difﬁculty
in relation to such a proposition.
The Court’s enquiry into causation of injuries and
death was in effect a consideration of whether or
not the opinions clinicians formed when treating
Jayden were valid. This was relevant to the adequacy
of the treatment, which was in turn relevant to the
issue of causation of encephalopathy. The Court had
the beneﬁt of all of the evidence and could take an
unfettered view in relation to the treatment given. In
Al Alas, this enquiry included not only detailed
forensic examination of Jayden’s treatment in life at
both UCH and GOSH and the validity of the opinions
of the serried ranks of senior medics who treated
him at both hospitals but also
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•
•

•
•

•

•

•
•

•

•

his parents’ evidence,
CCTV of Jayden and his parents en route to
and at UCH which demonstrated to the
surprise of treating clinicians at GOSH that he
had been conscious on arrival at UCH.
the chronology of Jayden’s deterioration
leading up to his admission to UCH
the factual evidence of medics such as the
reception teams at UCL and transfer crew to
GOSH
the significance of his blood gasses, CO2
levels, seizure history and medication
treatment at UCL
the lack of paediatric over view in a critical
four hour period while Jayden’s condition
deteriorated and radiology overtook clinical
management
the paucity of medical information that was
transmitted by UCL to GOSH
the GOSH view that this was a shake / assault
based on what they assessed on admission
without knowledge of, or taking account of,
his pre GOSH admission history
the failure of the GOSH team to detect
radiologically evident signs of rickets leading
to mistakes in opinions re timing and
mechanism and NAHI which strongly
inﬂuenced the police decision to arrest and
charge the parents with GBH
the divergent opinions of the pathology
teams, anticipating the disagreements
between court appointed experts that were
later rehearsed at length in reports and the
witness boxes of the criminal and care courts

As Mrs Justice Theis observed
‘I am very aware that this court has had the
opportunity, as did the CCC, to consider the
events of the 22.7.09 – 25.7.09 in exhaustive
detail, with the beneﬁt of expert evidence over a
number of weeks. I am acutely aware that the
clinicians operating on the ground, dealing with
such urgent situations as occurred in this case,
simply don’t have that luxury.’
In Al Alas eminent treating clinicians at GOSH had
formed a clear and forcefully expressed opinion that
Jayden’s injuries were inﬂicted.
they were wrong.
But for the involvement of experts would this have
been revealed? We doubt it
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experts: what’s in a name and jurisdiction?
In cases like Al Alas involving allegations of serious
assault or death of a baby by shaking there is a
small pool of available experts willing to give
evidence. The science on which their opinions

depend is complex and often controversial. The
acceptance or rejection of those opinions by the
court has a pivotal effect on the outcome for the
family at the heart of the case
There is no arena in which the role of experts is more
keenly debated than in cases involving baby shaking
and the triad of injuries relied upon to prove it,
classically identiﬁed as consisting of
•
•
•

retinal haemorrhages,
subdural bleeding and
encephalopathy.

The relative freedom of our colleagues at the
criminal bar to select, fund and liaise with the
experts they deploy in the criminal jurisdiction is to
be contrasted and compared to the protocols and
funding restrictions which guide the family justice
system and those who practice within it in this
critical ﬁeld.
The Family High Court in Al Alas had the assistance
of many eminent experts called by the Crown (and
then the Local Authority) and the Defence (and then
on behalf of the care team). Dr Cary, Dr Scheimberg,
Professor Luthert, Professor Bonshek, Dr Smith, Dr
Ramsay, Professor Nussey, Dr Cohen, Professor
Barnes, Dr Miller, Dr Van Ee, and Professor Malcolm.
To any advocate involved in TRIAD cases in either the
family or criminal division cases the names are a
familiar roll call of the hawks and doves of the
scientiﬁc world: operating in a community where
science is contentious as well as complicated and
where dissention from the norm can attract
professional hostility in place of respectful scientiﬁc
debate.
The UK has a self limiting pool of experts willing to
give evidence in family cases. The criminal bar has
greater ﬂexibility. We envy them
The case of Al Alas was described by the experts
themselves as extremely complex. Mrs Justice Theis
recorded that the complexity of the case was
perhaps obvious by the length of her judgment and
the breadth of expert evidence the court has heard
(Para [234]). The case undoubtedly required the full
range of expertise of the different professionals
called to provide opinions.
As said, the family team for Chana Al Alas was very
fortunate in being able to rely within the family
proceedings upon expert evidence which had been
obtained already by her criminal defence team for
use in the murder trial, notably a number of eminent
overseas experts whose contribution to the case was
crucial to its outcome.
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the hurdles to be overcome in the
family court to the instruction of
experts

Before obtaining permission to instruct an overseas
medical expert in family proceedings, a party needs
to satisfy the court that the expert has something
genuinely exceptional to offer in terms of his/her
expertise and must also explain in writing: (1) why a
UK-based expert is not to be used; and (2) what
efforts have been made to identify a suitable UK
expert. (See the Experts Committee of the Family
Justice Council Guidelines for the Instruction of
Medical Experts from overseas in Family Cases,
December 2011).
The Court of Appeal in Re m (A Child) (2012) AC
9601496 (FLR pending) judgment 19.1.12 (JdQC
appearing) conﬁrmed that the FJC guidelines also
applied to the instruction of fresh expert evidence:
the court needed to be satisﬁed of various issues
such as: why a UK expert had not been used, what
efforts had been made to identify UK experts and
why such experts had been rejected/ were not
pursued and what the ﬁnancial implications were of
instructing an overseas expert
Now see also the decision of Wall J in A Local
Authority v DS, DI (2012) EWHC 1442(FAM)
published 31.5.12 (An expert must now be
necessary and a reasoned decision given for every
instruction)
We very much doubt that, but for the instructions
already made within the criminal case, (even in the
context of a case of this extreme complexity) which
we were able to leap frog on and re instruct in our
care case, that we, the care family team, would have
been able to secure court permission for or LSC
approval of the funding of some / all of the experts
afresh (particularly the overseas experts: Jansen,
Ramsey, Miller and Barnes)

Adversarial experts: the elephant in
the room

There are few cases which inspire stronger views
from not only the public at large but from the
professionals who work within the family justice
system than cases concerning injuries alleged to have
been inﬂicted and which demonstrate the triad
(encephalopathy, retinal haemorrhages and subdural
haematoma).
As Theis J observed at Para [221]:
‘This is an area of some controversy with strong
feelings on both sides of the medical profession.’
It is a complex area of medicine particularly in
relation to the causation of subdural haematoma

and whether or not hypoxia is a possible cause.
There continues to be genuine disagreement
amongst eminent experts often stridently expressed.
There is a real danger for children and families that
cases in which experts are called to offer opinion
evidence in relation to the triad play out their own
particular views, using scientiﬁc research selectively
to reinforce their opinion in relation to fact and child
speciﬁc situations.
As Professor Nussey observed in Al Alas
‘Some of the papers were being used a bit like
academic grenades and thrown into the
argument to justify points rather than informing
the discussion. He said it is very difﬁcult to make
generalisations when you are dealing with
something at one end of the spectrum.’
(Para [156])
Experts are required to cite research to support their
own theories and to alert the court to that science
which might contradict their view: but is a case
about a particular child an appropriate forum for any
detailed and considered arbitration on the science?
Do we, whether advocates or judge, have sufﬁcient
scientiﬁc and medical expertise to trawl through the
research, unpick its applicability to the case in hand,
and apply and deploy it in cross examination or
analysis of the experts that are called up before us?
As the legal profession struggles to keep up with the
evolving science in relation to the triad, the court in
care proceedings is enjoined to,
‘never forget that today’s medical certainty may
be discarded by the next generation of experts or
that scientiﬁc research will throw light into
corners that are at present dark’
R v Cannings [2004] EWCA Crim 1, [2004] 1
WLR 2607).

the future: what does it hold for
experts, lawyers and the parents
and children we seek to serve?

the choice of expert: family proceedings: the
poor relation?
Expert reports are expensive disbursements. Of
course, there is good reason given the constraints on
the public purse, why the family courts should
scrutinise carefully a party’s proposal to obtain and
rely upon expert evidence.
The Family Justice modernisation programme
aims to:
‘…further reduce the need for expert evidence in
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both standard and exceptional tracks, we will
enlist the help of the Family Justice Council and
join with Government in the publication of peer
reviewed research as to evidence-based good
practice. Not only will pathway documents be
available giving guidance as to the form and
content of materials for use in court but judges
will have available to them research materials
which are uncontradicted i.e. generally accepted
by a reasonable body of professionals. That
would not of course prevent a dispute being
heard relating to such materials but it will
concentrate minds as to the need for the same in
many cases.’ (Ryder J, Fourth Update Family
Modernisation Programme)
The Care Monitoring System Guidance for
Practitioners suggests that a form of order in relation
to the decision on the instruction of an expert will
include the reason for permission being granted such
as the absence of expert evidence from local
authority/Cafcass or an identiﬁed necessity on a
relevant issue outside the skill and expertise
otherwise available to the court.
We are very concerned that a change in culture
which restricts the use of expert evidence where the
local authority (LA) already has such evidence, and
where the interim threshold has been established,
may be interpreted literally by the lower courts in
cases involving disputes on both threshold and
welfare.
In reality this will impact mainly on respondent
parents in contested care proceedings.
While the burden of proof is on a Local Authority in
care proceedings, where it adduces such evidence at
an early stage, why should a respondent be denied
the opportunity to call expert evidence to challenge
that opinion? In a case such as Al Alas, such
restriction would have resulted in catastrophic
injustice.
Moreover, most practitioners will agree that even
where the court authorises expert evidence on the
application of a respondent party to care
proceedings, it does not necessarily follow that the
Legal Services Commission (LSC) will permit funding
for the expert even where the argument is won in
principle; there will probably still have to be a haggle
over the hourly rate. The practical effect of this for
publicly funded respondent parties is that there is in
reality a two-staged hurdle to expert evidence.
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The better experts are busy not only with their
clinical and research commitments but are much
sought after for their opinion evidence.
Consequently, as a general rule, they tend to be
more expensive, which may rule them out of giving

evidence in family proceedings altogether. Even if the
funding issue doesn’t exclude them, they will
probably take longer to report. It can be hard to
circumvent a time-based objection to a particular
expert in a system which operates under the general
principle of s 1(2) of the Children Act 1989 that any
delay in determining the question is likely to
prejudice the welfare of the child.
For all of these reasons, it is increasingly hard to ﬁnd
reputable experts who satisfy all of the criteria. With
a 6 month time scale under contemplation a crisis
potentially looms large on the horizon.
Had the Al Alas case required conclusion within six
months of issue (a timescale that current proposal
will enforce in family cases from 2013) there would
have been no realistic prospect of obtaining the
expert evidence which exonerated the parents in the
family proceedings.
Had the evidence in the family court proceeded on
the unanimous conclusions of the treating medics
(given the eminence of GOSH and UCL: what
objection could there be?) The parents would have
had ﬁndings made against them of causing Jayden’s
fractures and death non accidentally and Jayda
would have been freed for adoption. Following their
acquittal at the criminal trial, it is likely that the
parents would have had to apply to re-open any
ﬁndings made. Potentially this would have created
additional delay and expense. More importantly, it
would have resulted in a very real injustice for Jayda
and her parents.
We believe that Al Alas provided clear examples of
the dangers of relying on the treating medics: Dr
Horns as radiologist and Dr Peters as Paediatric
Intensivist as key examples in this case. Had their
opinions been relied upon the outcome for this
young and blameless family would have been very
different With the 6 month guillotine now looming
in care proceedings under the Ryder J proposals,
parents face a two track time line when criminal
proceedings are also underway with very different
potential outcomes.
In the family court, with more limited access to
expert evidence, an outcome and conclusion within
6 months (given we do not yet know how the
‘escape’ clause will be interpreted or the regularity
with which it will be exercised). That conclusion may
lead to a Placement Order with lifelong and
consequences for the parent and child. Time for
appeal is limited. The consequences of the orders are
played out: – care plans are implemented.
In the meantime, in the criminal trial, a longer
timescale allowing for the instruction of a wider pool
of experts leads to an acquittal as a result of expert
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evidence where the ‘opinions’ of treating medics are
called into question and ‘trumped’
What then is a parent to do? Apply to set aside the
family ﬁndings?
If the child hasn’t been placed, that leads to
uncertainty and delay as a minimum. If not allowed,
it leads to potential injustice for the family. If the
child has already been placed for adoption, the
prospects of being able to turn back time are remote
(as in the case of Re W (Children) [2009] All eR
1156 – Appeal against existing Adoption Orders and
earlier Care Orders on basis that original Care Order
was a miscarriage of justice i.e. scurvy not NAI).

We believe that swift justice may lead to injustice in
a court does not have before it the evidence that is
pivotal to its ﬁnal decision. Family practitioners must
protect our right to use experts without abuse if the
system that is crushed under the weight of litigation
already. We must explore ways in which we can
make greater use of their expertise, while still
maintaining the transparency upon which the family
justice trial system depends.
What we cannot do, we believe, is to allow the
proper forensic use of experts to be restricted by
artiﬁcial time constraints and cost limitations which
mean that the family justice system may be on a fast
track to potential injustice.

Book Review

Family Law
CohAbitAtion LAW, pRACtiCe And pReCedentS 5th ed
Hardcover, ISBN 978-1-84661-283-1, Price £90
We are all ﬁnding ourselves assisting/advising more and more unmarried couples year on year. Whether they
have actively opted for cohabitation, or not, is of course irrelevant, sadly they will usually come to see us when
the relationship is breaking or has broken down. However, this book provides guidance for dealing with every
stage of a cohabitant relationship, their motto being ‘prevention is better than cure’.
This edition has been revised to refer to important case-law, such as the Supreme Court’s decision in Jones v
Kernott, and to incorporate the Family Procedure Rules 2010.
I know for many children lawyers there is a mild sense of dread (at least!) when having to retrieve from the
darkest depths of their minds, the required trust law knowledge to advise on the couple’s property interests.
For busy practitioners who may only be dealing with such enquiries infrequently this book is ideal, as it
provides very clear law, procedure, precedents and very useful checklists. In an area of law which, when
litigated, provides few certainties, this is certainly an invaluable reference guide.
When we, as children lawyers, think of cohabitation law it is usually the complex property disputes that spring
to mind, however this book helpfully extends far beyond that to include chapters on personal protection,
children and welfare beneﬁts (a new addition for this edition). The attached CD-ROM containing all of the
precedents of course makes the life of a busy practitioner that little bit easier!
hannah perry
Lyons davidson
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Capacity in Care Proceedings

Capacity in Care Proceedings
– Failing to Protect the Most
Vulnerable?
eleanor dewhurst
Pallant Chambers

thesis: Current law and practice in the family
courts provides insufﬁcient protection to parties
with a cognitive impairment or mental illness
which may result in a fundamental breach of
their human rights to a fair trial, and thereby to
family life, as guaranteed by the eChR, Articles
6 and 8.

introduction

Imagine hearing about a court system in a foreign
country in which the state was able to apply to the
Court to remove children from their families and the
parents were prevented from challenging the
evidence against them or presenting any active
opposition to the removal despite their wish to keep
their children – how would you respond? Would you
be outraged and appalled? Would you condemn the
country’s legal system as fundamentally unjust? One
would hope so. Yet this is something quietly going
on in family courts up and down our own country on
a regular basis.
I allude, of course, to the situation where a party is
considered to lack capacity to conduct proceedings
and a litigation friend is appointed on their behalf. In
my own experience of care proceedings this is nearly
always the Ofﬁcial Solicitor. Due to the nature of
care proceedings, the usual candidates to be
litigation friends (family members) are unlikely to be
appropriate, either because there are allegations
against them or they are putting themselves
forwards as alternative carers. However, whether the
litigation friend is a professional or not, the fact
remains that, once appointed, the litigation friend
takes all decisions required in the proceedings on
behalf of the protected party. Whilst the litigation
friend will consult the party and set out the party’s
views to the Court they ultimately have to act in
what they consider to be the party’s best interests
and, therefore, ultimately may make decisions
against the expressed wishes of the protected party.
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The most stark example of this occurs in care
proceedings, where a litigation friend may decide on

the protected party’s behalf that it is in their best
interests not to oppose a Local Authority’s ﬁnal care
plan for adoption, thereby effectively agreeing to the
permanent removal of the protected party’s child and
the termination of their legal familial relationship,
often against their clear expressed wishes.
Clearly, where a party lacks capacity it is absolutely
vital that this is recognised and a litigation friend
appointed in order that the party is appropriately
assisted and protected. If a party lacking capacity is
left to conduct proceedings without a litigation
friend this would obviously be fundamentally unjust
and any decisions of the Court in the proceedings
would be open to serious challenge.
However, equally, we must remind ourselves that
where a party is treated as a protected party and a
litigation friend appointed “he is thereby deprived of
civil rights, in particular his right to sue or defend in
his own name, and his right to compromise in
litigation without the approval of the court. They are
important rights, long cherished by English law and
now safeguarded by the European Convention on
Human Rights”; per Kennedy LJ, Masterman-Lister v
Brutton & Co and others, para 171.
In Masterman-Lister, a personal injury case and one
of the leading cases on capacity, there was a
preliminary issue as to whether the Claimant had
capacity to conduct the proceedings and, therefore,
whether his acceptance of an offer of settlement
had been valid without the approval of the court. In
care proceedings, where the appointment of a
litigation friend will mean someone else taking
decisions in relation to the future care of the
protected party’s children, the deprivation of that
party’s rights can be even more signiﬁcant.
Given the potentially drastic consequences of
making the wrong decision either way, it would be
expected that there would be a clear and thorough
procedure in place for determining capacity and the
appointment of litigation friends. However, there
appear to be a number of potentially serious ﬂaws in
the current rules and practice in the family courts.
1 [2002] EWCA Civ 1889
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the Legal Framework

The fundamental principles and the test of capacity
are set out in the Mental Capacity Act 2005 (‘the
MCA 2005’) as follows:
1 principles
(2) A person must be assumed to have capacity
unless it is established that he lacks capacity.
(3) A person is not to be treated as unable to
make a decision unless all practicable steps to
help him to do so have been undertaken without
success.
(4) A person is not to be treated as unable to
make a decision merely because he makes an
unwise decision.
(5) An act done, or decision made, under this Act
for or on behalf of a person who lacks capacity
must be done, or made, in his best interests.
2 people who lack capacity
(1) For the purposes of this Act, a person lacks
capacity in relation to a matter if at the material
time he is unable to make a decision for himself
in relation to the matter because of an
impairment of, or a disturbance in the
functioning of, the mind or brain.
(2) It does not matter whether the impairment or
disturbance is permanent or temporary.
(3) A lack of capacity cannot be established
merely by reference to
a) A person’s age or appearance, or
b) A condition of his, or an aspect of his
behaviour, which might lead others to make
an unjustiﬁed assumptions about his capacity
(4) In proceedings under this Act or any other
enactment, any question whether a person lacks
capacity within the meaning of this Act must be
determined on the balance of probabilities
3 inability to make decisions
(1) For the purposes of Section 2, a person is
unable to make a decision for himself if he is
unable:
a) To understand the information relevant to
the decision
b) To retain that information
c) To use or weigh that information as part of
the process of making decisions, or
d) To communicate his decision
(2) A person is not to be regarded as unable to
understand information relevant to the decision
if he is able to understand an explanation of it
given to him in a way that is appropriate to his
circumstances.
(3) The fact that a person is able to retain the
information relevant to a decision for a short
period only does not prevent him from being
regarded as able to make that decision
(4) The information relevant to a decision

includes information about the reasonably
foreseeable consequences of
a) Deciding one way or the other, or
b) Failing to make the decision.
In relation to capacity to conduct litigation generally
it has been held that:
“the mental abilities required include the ability
to recognise a problem, obtain and receive,
understand and retain relevant information,
including advice; the ability to weigh the
information (including that derived from advice)
in the balance in reaching a decision and the
ability to communicate that decision” see
Kennedy LJ at para 26 of Masterman-Lister.
However, the test of capacity is issue-speciﬁc: the
Court must consider the question of capacity in
relation to the nature and complexity of the
particular transaction in respect of which decisions
are required to be made; see Kennedy LJ at para 27
of Masterman-Lister. Therefore, a party may have
capacity to conduct some legal proceedings but not
others.
Part 15 of the Family Procedure Rules 2010 contains
the special procedural rules which apply in
proceedings involving protected parties. The
following rules are of particular relevance:
15.2 Requirement for a litigation friend in
proceedings
A protected party must have a litigation friend to
conduct proceedings on that party’s behalf
15.3 Stage of proceedings at which a litigation
becomes necessary
(1) A person may not without permission of the
court take any step in the proceedings except(a) ﬁling an application form; or
(b) applying for the appointment of a
litigation friend under rule 15.6 until the
protected party has a litigation friend.
(2) If during the proceedings a party lacks
capacity (within the meaning of the 2005 act) to
continue to conduct proceedings, no party may
take any step in the proceedings without the
permission of the court until the protected party
has a litigation friend.
(3) Any step taken before a protected party has a
litigation friend has no effect unless the court
orders otherwise.
15.4 Who may be a litigation friend for a
protected party without a court order
(1) This rule does not apply if the court has
appointed a person to be a litigation friend.
(2) A person with authority as a deputy to
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conduct the proceedings in the name of a
protected party or on that party’s behalf is
entitled to be the litigation friend of the
protected party in any proceedings to which that
person’s authority extends.
(3) If there is no person with authority as a
deputy to conduct the proceedings in the name
of a protected party or on that party’s behalf, a
person may act as a litigation friend if that
person –
(a) can fairly and competently conduct
proceedings on behalf of the protected party;
(b) has no interest adverse to that of the
protected party; and
(c) subject to paragraph (4), undertakes to
pay any costs which the protected party may
be ordered to pay in relation to the
proceedings, subject to any right that person
may have to be repaid from the assets of the
protected party.
(4) Paragraph (3)(c) does not apply to the Ofﬁcial
Solicitor.

discussion

the Law
The MCA 2005 ss.1-3 set out clearly and thoroughly
the criteria that must be met in order for it to be
found that a person lacks capacity. Naturally this is a
stringent test and the MCA 2005 seeks to protect
people from a wrongful assumption of incapacity in
a number of ways: ﬁrstly by creating a presumption
of capacity [s.1(2)], secondly by requiring that all
practicable assistance is given to help a person make
and communicate their own decision [s.1(3) and
s.3(2)] and ﬁnally by ensuring that a ﬁnding cannot
be made on the basis of speciﬁed, potentially
prejudicial, matters alone [s.1(4) and s.2(3)].
The FPR Part 15 is equally clear and thorough as to
the steps that must be taken in family proceedings
where a party lacks capacity. Part 15 protects the
rights of protected parties in proceedings by
specifying that a protected party must have a
litigation friend (r 15.2), by preventing any steps
being taken in the proceedings without the leave of
the court until the protected party has a litigation
friend (r 15.3) and by setting the criteria as to who
will be an appropriate litigation friend (r 15.4).
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However, despite the apparent protection provided
by the MCA 2005 and the FPR 2010, both sets of
provisions leave a signiﬁcant gap. Whilst s.1(2) of the
MCA 2005 provides that a person must be assumed
to have capacity unless it is established that he lacks
capacity, there are no provisions as to how lack of
capacity is to be established. Equally the FPR 2010
assume that it is known whether a party lacks
capacity and do not specify a procedure for
determination.

In Re Cumming2 [1852] Knight Bruce LJ said at 557:
“It is the right of an English person to require
that the free use of his property, and personal
freedom, shall not be taken from him on the
ground of alleged lunacy, without being allowed
the opportunity of establishing his sanity or
denying his insanity before a jury as a contesting
party, not merely as a subject of inquiry”
I am not, of course, suggesting that such a party’s
capacity to conduct care proceedings should be
determined by a jury, however, the point of Re
Cumming which remains valid is that a party is
entitled to an adversarial hearing before a
determination by the Court. The FPR Part 15 does
not seem to meet that requirement, which is
underlined by Articles 6 and 8 of the European
Convention. In Winterwerp v Netherlands3 a Dutch
national detained in hospital complained that his
detention had divested him of his capacity to
administer his property, and thus there had been
determination of his civil rights and obligations
without the guarantee of a judicial procedure, as laid
down in Article 6(1) of the Convention. That
complaint was accepted by the European Court of
Human Rights. Yet neither the MCA 2005, nor the
FPR Part 15, contain any requirement for a judicial
determination of the question of whether or not
capacity exists.
This issue was recognised in the case of MastermanLister where it was noted that the CPR 21.1 (the
equivalent provision in the CPR to the FPR Part 15)
did not provide for a judicial determination of
capacity. In that case it was stated that this was a
matter that should be considered by the Rules
Committee, however, the rules remain unchanged
and since then the FPR 2010 have been issued with
the same apparent gap.
The Family Court Practice Procedural Guide 70(4):
Resolving Doubts about Capacity, recognises that the
rules assume that it is known whether a party lacks
capacity but then asserts “so any doubt must be
addressed as an issue in the proceedings and a
ﬁnding of fact made”. In contrast with the numerous
other clauses contained in the table no authority is
given for this statement. Whilst, in my view, this is
the correct approach, as discussed above there is no
legal requirement for such a ﬁnding. However, what
is the situation in practice?
practice
In Masterman-Lister it was held that, despite the lack
of a legal requirement for a judicial determination,

2 [1852] 1 De GM&G 537
3 [1979] 2 EHRR 387

Association of Lawyers for Children Spring 2013 Issue 50

the courts should always, as a matter of practice, at
the ﬁrst convenient opportunity, investigate the
question of capacity whenever there is any reason to
suspect that it may be absent. Further, that even
where the issue does not seem to be contentious the
Judge will almost certainly require the assistance of a
medical report before being able to be satisﬁed that
incapacity exists4.
The usual practice in the family courts is to seek an
assessment and report from a suitably qualiﬁed
psychologist or psychiatrist. However, it is at this
point that problems begin to emerge. Where an
assessment concludes that a parent lacks capacity,
they are likely to be advised by their representatives
that they need to be represented by a litigation
friend, most likely the Ofﬁcial Solicitor. Often the
alleged protected party is said to accept, or does not
dispute, the need for a litigation friend. However,
there are a number of difﬁculties with this situation.
As a matter of law, if the party does lack capacity to
conduct the proceedings, then little, if any weight,
can be placed on a purported admission to that
effect. Secondly, as matter of practice, if a party is of
very limited intelligence, or suffering from an acute
mental illness, then they may be more likely to simply
accept what they are told by their advisors; they may
not understand the distinction between receiving
advice and giving instructions. However, on the other
hand, the party’s legal advisors clearly cannot seek to
challenge an assessment on their client’s behalf
without instructions to do so. Even if the alleged
protected party takes a neutral position on the issue,
on the basis that they do not seek to dispute the
assessment but they cannot properly be said to
consent, this does not address the wider practical
issues.
In practice, in care proceedings, it is very unlikely that
any other party will have a position on whether or
not a parent has capacity: all other parties are likely
to be neutral on the issue and will agree that if the
parent lacks capacity a litigation friend should be
appointed. Therefore, the Court will usually be faced
with an expert report concluding that a parent does
not have capacity, no party disputing that report and
agreement that a litigation friend should be
appointed if appropriate. In this situation it is highly
unlikely that there will be a hearing of the issue or
any evidence called. In these circumstances, and in
the absence of an alternative litigation friend, a
direction inviting the Ofﬁcial Solicitor to act becomes
almost automatic.
According to the Ministry of Justice website, the
Ofﬁcial Solicitor generally requires the following
4 Per Kennedy LJ at para 17

criteria to be satisﬁed before he will become involved
in such proceedings:
i)

Evidence as to lack of capacity (in the form of
completion of his certiﬁcate);
ii) Conﬁrmation that no-one else is able and
willing to act for the client (the Ofﬁcial
Solicitor’s expectation is that he will be asked
to act as a last resort);
iii) Court order inviting the Ofﬁcial Solicitor to
act;
iv) Conﬁrmation that there is funding for the
costs of legal representation (public funding
or otherwise).

Hence, the Ofﬁcial Solicitor can be (and usually is)
appointed without a hearing taking place to
determine whether the party has capacity. Parents in
care proceedings are, therefore, frequently deprived
of fundamental human rights on the basis of the
untested written opinion of a single expert, without
hearing any other evidence and without a judicial
determination of the issue.
Rp v nottingham
The issues are clearly illustrated by the leading family
case in relation to capacity, RP v Nottingham City
Council & the Ofﬁcial Solicitor5. In this case the
Mother appealed against care and placement orders
made by the County Court in respect of her baby
daughter. At the outset of the proceedings Mother’s
Counsel raised concerns as to the Mother’s capacity
to provide instructions and a report was obtained
from a consultant clinical psychologist on the issue.
The opinion of the psychologist was the Mother did
not have capacity. Mother was thereafter
represented in the care and placement proceedings
by the Ofﬁcial Solicitor who did not oppose the
making of the care order, and accepted on the
Mother’s behalf that she was not capable of giving
consent to the making of a placement order in
relation to the child.
The Mother appealed on the grounds that that her
rights under ECHR Article 6 had been breached and
she had not had a fair trial. Unfortunately the
Mother appeared before the Court of Appeal in
person, albeit with the assistance of two McKenzie
friends, her brother and Mr John Hemming MP, who
were permitted to address the Court on the Mother’s
behalf. Mr John Hemming is known for his criticism
of the family court system and whilst representing
the Mother made numerous attacks on various
professionals and court procedure which were
robustly put down by the Court of Appeal and
resulted in signiﬁcant criticism of his conduct.

5 [2008] EWCA Civ 462

23

Association of Lawyers for Children Spring 2013 Issue 50

It was argued on the Mother’s behalf, amongst other
things, that she had not been aware that she was
represented by the Ofﬁcial Solicitor, that the
appointment of the ofﬁcial solicitor was unlawful as
the Mother had capacity and that the psychological
report did not properly address the relevant issues in
order to assess whether the Mother had capacity.
The Court considered the evidence on these issues,
including Mother’s solicitor’s ﬁle (Mother having
agreed to waive legal privilege) and found that the
grounds were not made out and the appeal was
accordingly dismissed.
However, the judgment also quotes from the
Mother’s Skeleton Argument as follows:
“My legal representative was changed or
‘ordered’ to take instructions from an ofﬁcial
solicitor (sic), this was based on a psychological
report by (HJ). I wish to refute this report in
any further granted case I also intend to get
my own evaluation report done, as I didn’t
have an opportunity to refute the report
before, as this very report crippled my case and
this stopped me from defending myself or
instructing my legal team to do so”6 (Emphasis
added).
Unfortunately this point was not included in the list
of arguments put forward on behalf of the Mother
at paragraph 21, which was agreed by her McKenzie
friends to be an accurate summary of the Mother’s
case. Therefore, despite the evidence recorded in the
Judgment which appears to substantiate this point,
the issue was not considered further.
Speciﬁcally, the Judgment records the following7:
i) After receipt of the psychologist report the
Mother’s solicitor wrote to the Ofﬁcial Solicitor
the next day advising him of the position (before
she had spoken to the Mother or indeed before
Mother had even seen the report).
ii) On the same day the Mother’s solicitor sent a
copy of the psychologist’s report to the Mother
pointing out that the psychologist recommended
that “the Ofﬁcial Solicitor become involved in the
proceedings”. She asked the Mother to make an
appointment to come in and see her as soon as
possible “so that we may go through the report
together and so that I may explain the role of the
Ofﬁcial Solicitor”. It does not, however, appear
that the Mother attended for an appointment.
iii) On 31 October 2006, the Ofﬁcial Solicitor
acknowledged receipt of the report and
conﬁrmed that on the basis of the psychologist’s
opinion he would consent to act for the Mother.
6 Paragraph 13.
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7 Paragraphs 55 – 58.

iv) The Mother’s solicitor subsequently wrote to
her client as follows:
v) “In relation to the court proceedings, these
were discussed at the advocates meeting. The
problem that we now have is that (the
psychologist) does not feel that you have
the capacity to understand the proceedings
and provide instructions to your solicitor.
This means that we must seek a direction
from the court that the Ofﬁcial Solicitor
becomes involved. The Ofﬁcial Solicitor will
want to have a say in how the proceedings are
managed from now on. This means that we
cannot make any further directions without the
Ofﬁcial Solicitor having had sight of your ﬁle.”
Emphasis added.
Therefore, without instructions even being taken
from the Mother in relation to the assessment, the
OS was invited to act on her behalf. Further, the OS
consented to act on the basis of the expert report,
without even a summary ﬁnding by the Court that
the Mother lacks capacity. Finally, and most
importantly, the Mother was told that because the
psychologist’s opinion was that she did not have
capacity, she “must” invite the OS to act; the Mother
was clearly not told at any point that she had the
right to challenge the report at a hearing. In my view
the Court of Appeal should clearly have allowed the
Mother’s appeal on this basis, yet these matters were
not even considered by the Court despite being plain
from the face of the Judgment. Given that RP v
Nottingham is identiﬁed as the leading case on the
issue of capacity in family proceedings this is deeply
worrying, as the case appears to illustrate and,
arguably, give judicial approval to the ﬂaws in
practice discussed above.

Conclusion

It is perhaps revealing to contrast the facts of RP v
Nottingham with the facts of Masterman-Lister,
where reports were obtained from 6 consultants
(2 neurologists, 2 neuro-psychologists and 2
neuro-psychiatrists) who were split 3 against 3 on
the issue of whether the Claimant had capacity. The
court heard evidence from all 6 experts, as well as
the Claimant’s parents and 4 other lay witnesses.
Clearly this was an extremely complex case (and one
in which parties were privately funded), however, it is
a reminder that the issue of capacity is by no means
black and white and that different medical experts
may reach different conclusions in some cases.
Clearly given the ever-tightening restraints on both
time and money in the family courts it is neither
helpful nor desirable to suggest that multiple experts
should routinely be instructed in care cases where
capacity is an issue. However, the current rules and
practice create a risk that the appointment of a
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litigation friend turns into a rubber-stamp exercise,
which it clearly should not be. In my opinion there
are a number of ways in which this risk can be
reduced.
Firstly the FPR 2010 needs to be amended to insert a
requirement for a judicial determination of the issue
of whether a party has capacity before a litigation
friend can be appointed on the party’s behalf. In
practice, parents must be clearly told of their right to
challenge any assessment and that the decision is
made by the Court, not the expert. Where a parent
does want to dispute an assessment, advisors should
consider whether there is any merit in seeking a
second opinion.
All parties’ representatives, even those who are
neutral, should consider any assessment carefully
and consider whether any further questions of the
expert are required or whether there is any other
evidence that should be before the Court on the
issue, including other professional or lay witness. The
Local Authority, in particular, has a duty to ensure
that the proceedings are conducted fairly and in my
view this should extend to ensuring that any issue of

the capacity of the parents is properly investigated
and correctly determined, given that a wrong
decision either way could invalidate the proceedings
and therefore the Local Authority’s Care Plan.
Therefore, it is suggested that even where, as is
usual, it takes a neutral position on the issue, the
Local Authority advocate should be expected to take
an active part in any hearing and question any
witnesses on an inquisitorial basis in order to assist
the Court in determining the issue.
Even where the parent themselves takes a neutral
position on the issue, the Court should not simply
invite the OS to act on the basis that no party is
opposing this. There is a presumption that the party
has capacity that must be disproved. The Judge,
assisted by the parties, should still consider whether
a hearing is required and in particular whether he
needs to hear evidence from the parent said to lack
capacity before making a ﬁnding. Finally in all cases,
even if no evidence is heard, the Court should be
required to make an express declaration that the
party does not have capacity and give reasons for
that decision.

ALC Response to the consultation on the
arrangements for the inspection of services for
children looked after and care leavers.
note from the editor

The ALC’s full response to this consultation,
and others, can be viewed on our website
www.alc.org.uk
The Association of Lawyers for Children
welcomes this opportunity to comment on
the system of inspection of services provided
to looked-after children and care leavers. The
members of our association represent all
parties (parents, children and local
authorities) involved in public law Children
Act and adoption proceedings. Many of our
clients are therefore looked after by local
authorities.
As lawyers representing children, we are
acutely aware of the limitations of the

looked-after system, for example in relation
to drift and also in relation to the potential
for children who are in care following abuse
to be further abused while in care. We know
therefore that the stakes are extremely high
and inspection has a crucial role to play in
ensuring that looked after children are
adequately safeguarded.
We strongly agree with those respondents
referred to in para 6 of the consultation
document who said that there must be more
focus on the experiences of care leavers and
those on the edge of care. We would
however extend that comment to include
the experiences of all looked after children,
not just those referred to.
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outstanding newcomer
in the Field of Child Law
ALC Award 2012
The aim of the award is to recognise the contributions of newcomers to the ﬁeld of child law and
to encourage them to continue to play an active role in shaping the future.
Given the cutbacks in legal aid, now, more than ever it is essential that we continue to encourage
newcomers and recognise their achievements in order to secure the future representation and
quality of advice within our ﬁeld.
For further details about the award, if you are interested in
nominating someone in the future or if you have any queries
please do not hesitate to contact
Julia higgins, ALC Administrator
on 0208 224 7071 or by email admin@alc.org.uk
The eighth ALC’s outstanding newcomer in the Field of Child Law Award in memory of David
Hershman QC was presented to Emma Kendall by Mrs Justice Parker at the Annual Hershman/Levy
Memorial Lecture on Thursday 28 June 2012 at St Philips Chambers, Birmingham.
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Emma Kendall is a solicitor at Warwickshire County Council and was nominated by her colleague,
Joanne Redmond. The nomination was as follows:
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Nomination
I would like to nominate Emma Kendall, Solicitor at Warwickshire County Council as
ALC’s outstanding newcomer.
Emma is truly an exceptional young solicitor, dedicated to child protection. Starting
her training contract with Warwickshire County Council in November 2009, Emma
undertook seats in the Local Authority’s Corporate legal team and the Community,
Environment and Protection legal team before finally arriving for her final seat in the
Young People’s Legal Service (YPLS) in January 2011.
YPLS is a busy team of over 35 staff which deals with all of the child protection cases
for Warwickshire and provides advice to the whole of Warwickshire County Council
regarding children matters. I suspect this is typical to most Local Authority child care
departments, but tasks given to trainee solicitors are nearly always urgent and the
training is largely “on the job”, so trainees within the team get a real flavour for life as
a child protection solicitor right from the start!
As part of YPLS’ management team, we very quickly felt confident that Emma was
able attend Court to represent the Local Authority on these matters, which can of
course involve some of the most complex and important litigation. Emma proved that
she could handle the challenges of representing the applicant in care proceedings and
achieved positive outcomes for the Local Authority, leading to significant praise from
the social work teams that she was receiving instructions from. Emma was very
quickly performing at the level of a qualified solicitor, despite only having been a
trainee in the team for several months.
A locum solicitor left the Local Authority in July 2011 and in light of impressive
feedback that Emma had received from social workers, colleagues, managers and
peers in private practice, it was decided that Emma could take over this existing
caseload of care proceedings (in both the County Court and Family Proceedings
Court) under supervision, despite only having five months of child protection
experience as a trainee.
Emma’s enthusiasm for the law was not limited to her own personal knowledge and
achievement; she has undertaken a number of training sessions for social workers and
other professionals. In July 2011 (as a trainee) Emma was called upon (with 5
minutes notice) to present a training session to social workers on the Care Planning
Regulations because the solicitor who was due to undertake this was unexpectedly
held up. These regulations had only been in force for three months at this time, and I
know several experienced solicitors who would have found this a terrifying
experience, never mind a poor Local Authority trainee! Emma handled this
professionally and positive feedback was received for Emma’s presentation. It was so
successful that Emma presented training on the Care Planning Regulations to the rest
of her team and very competently dealt with challenging questions posed to her by
solicitors many years her senior.
Emma has a particular interest in diversity issues; she currently is responsible for
dealing with the County’s asylum legal queries and has dealt with a number of
extremely complex cases involving judicial review proceedings (and threatened
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proceedings), age assessment litigation and advised in a complex case regarding an
asylum seeking young person facing deportation for criminal offences in another EU
country.
Emma has taken great personal interest in forced marriage legislation and research
and has presented a series of training sessions in conjunction with Warwickshire’s
Safeguarding Children Board (WSCB) to social workers across the County and
officers of Warwickshire Police to raise awareness of forced marriage and female
genital mutilation and make agencies aware of the legal remedies available. Emma’s
contribution was acknowledged and she was thanked in a report by Dr. Vic Tuck,
(Development Manager of WSCB) that went to the Board recently.
Emma recently dealt with care proceedings concerning three children and both she
and the social work team were concerned about a 17 year old child of the family who
was living in a neglectful situation. Aware of the limits in light of this young person’s
age, Emma researched different options and gave advice that a Wardship application
should be made to ask that he be placed with a relative. This legal solution was novel
because as ALC members will be aware, Wardship is rarely used. This application led
to Emma further considering Court of Protection remedies to ensure the vulnerable
young person's welfare was protected. Emma conducted her own advocacy in the
High Court in this matter.
Emma often appears against senior counsel and is building up an excellent reputation
as a Local Authority advocate. Emma has always expressed a preference to do her
own advocacy wherever possible, even contested hearings, to ensure that the Local
Authority benefits from consistency of representation. Emma has prepared hearings of
up to three days in length and will gladly pick up hearings for her colleagues so that
she is constantly developing her advocacy skills. Furthermore, Emma robustly
manages her cases to avoid delay wherever possible and is very aware of the impact
that non-purposeful delay can have upon children.
Emma is keen to develop her interest in children's rights. In March she attended a
presentation about this subject by Alistair MacDonald QC at the Solicitors in Local
Government weekend school, Emma was inspired by this (and Alistair's book) and
shared the knowledge that she had learned with the team upon her return. Emma also
applied the case law that had been discussed into one of her own cases to the benefit
of that child. The raw interest that Emma has in this area of law and the passion that
she displays is so great it is impossible to accurately quantify, but it is clear even at
this early stage that Emma is one of the brightest stars in the future of the law relating
to child. Emma is also an active committee member for the Solicitors in Local
Government and devotes her own time to ensuring that Local Authority lawyers are
represented within the legal profession.
Emma continues to shine as a young solicitor and is both motivated and active in her
desire to make a positive difference to the quality of life for children in Warwickshire.
For this I feel she should be awarded the accolade of Outstanding Newcomer.
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Supporting Testament
This nomination is supported by members of Warwickshire Children’s Service. Please
see the attached testimonial from Lorraine Harris, Practice Leader, Child Protection
and Court Team who emphasises Emma’s abilities:
Since joining Warwickshire's Legal Services Department Emma has represented
Social Workers in the North Warwickshire team in a number of care proceedings. I
have always found her to be very efficient and responsive, offering sound legal advice
and acting upon our instructions. The Social Workers in the team give very positive
feedback with regard to the advice and support which Emma has provided when they
have been required to write statements for court, and this has also aided their
professional development and growth.
At court Emma is a confident professional and I have been particularly impressed by
her advocacy skills. She has argued on submissions issues on a number of our cases
and always comes well prepared with a well structured argument which she presents
eloquently to the court. Likewise outside of the court room and at Advocates Meetings
she confidently represents our views. She is very child focussed and works closely
with Social Workers to prevent delay for children.
Emma's professional advice and knowledge has been particularly appreciated in
respect of one particular young person. He was barely two months off his seventeenth
birthday when proceedings were issued in respect of his siblings. Due to his age he
was not included in the application but concern continued to be high with regard to
his on-going situation as he was deemed to be a very vulnerable young man. Emma
was tireless in researching what could be done to safeguard this young person,
identifying that wardship would be the best option. As a result the outcome for this
young person has been very positive. During the course of the wardship proceedings
Emma attended High Court and on one occasion advocated on behalf of the local
authority. The high degree of her professionalism was acknowledged by all parties.
Emma is held in extremely high regard in North Warwickshire and I am always
pleased to hear when she is allocated to one of our cases as we can be confident that
she will do a good job.
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Post adoption contact

Post adoption contact:
the future or the past?
paul Adams (BAAF Fostering Development
Consultant) and Jeffrey Coleman (Director

BAAF, Southern England)

Adapted from the Good practice Guide and
research overview by Adams, p (2012) Planning
for Contact in Permanent Placements (bAAF,
available from bAAF publications at http://
www.baaf.org.uk/bookshop)

2.

Contact plans vary according to what is considered
appropriate in a particular case, as well as being
inﬂuenced by agency rules and traditions. One
should note that “contact” covers wide variations in
current practice.

3.

Letterbox contact, usually mediated by an
adoption agency, can be;
•
•

One-way (from the birth parents/other
relatives or the adoptive family)
Or two-way (with both parties involved in
sending and receiving).

It may involve any number of birth relatives from the
immediate or extended family
Face-to-face meetings may take place; at the
time of placement in addition to on-going letterbox
contact but can be planned to occur periodically
throughout the adoption, taking place in neutral
venues under supervision or with parties having
direct access to each other and meeting in their own
homes.
The starting point of recent research on post
adoption contact is to replace the ‘clean break’ and
‘secrecy is best’ approaches to adoption by a
recognition that every adopted person retains a
separate biological identity that was formed before
adoption and in a relationship that developed during
the nine months of pregnancy (and often longer).
We would identify four main factors behind these
changes:
1.
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Recognition that the “beneﬁts” of closed
adoption were not so beneﬁcial after all - birth

4.

mothers could be left with unresolved grief and
anxiety about their child, adopted people had
unanswered questions about their past and
their identity, and adoptive parents were
hampered in helping children address these
issues.
The changed nature of adoption, from the
placement of babies by unmarried mothers to
the adoption of older children from care, many
of whom had signiﬁcant relationships with birth
family members (Triseliotis et al, 1997; Neil,
2003)
A greater concern now to limit ‘adoption related
loss’ and ‘sibling-related loss’ for children, i.e.
losses stemming from the adoption plan itself
(despite the unquestionable positives adoption
may bring for a particular child). It is commonly
recognised that when children enter foster care
or are adopted, they often experience a
profound sense of loss in being separated from
birth parents (Brodzinsky, 1990; Nickman,
1985). As Brodzinsky says, this is just a small
part of the disruption they experience. Children
not only have to cope with the loss of birth
parents but also birth siblings and the entire
extended birth family (e.g., uncles, aunts,
cousins, grandparents). For older-placed
children, these are meaningful relationships that
have become integrated into the fabric of their
lives, including their sense of themselves. For
younger placed children, although they may
have little, if any, memory of these individuals,
as they develop cognitively the capacity for
understanding the link to unknown birth-family
members grows, as does the likelihood of
feeling distress at being separated from them
(Brodzinsky & Pinderhughes, 2002). In other
words children can pine for relationships they
have not been given the chance to develop.
A greater concern with maintaining continuity
and connection for children, and how doing this
can promote resilience. Brodzinsky notes
children can beneﬁt from the preservation of
any past relationships in which they have been
loved, nurtured, supported, stimulated, and/or
respected. Although it is unlikely that all such
relationships can be sustained when children are
adopted, professionals involved in the process
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should be more attuned to the powerful role
that positive familial and non-familial
relationships can have for children’s
development and do everything possible to help
maintain them.

how common is direct contact in
adoption?

Neil (2002), in a study of children placed when they
were under four years of age, found that 89 percent
had plans for some sort of on-going contact with
their birth family, including 17 per cent with a plan
that included direct contact with adult birth family
members. Biehal et al’s (2010) study showed 15
percent of adopted children were having face-toface contact with a birth parent (often where
children had been adopted by foster carers) and
about half were having letterbox contact. Lowe et al
(1999), who considered an older aged sample, found
that 39 percent of children were having direct
contact with an adult birth family member.
Within the substitute permanent family some kind of
sense of being with another will exist alongside an
emerging identity in the new placement. Of course
this sense of ‘a duality of self’ will be more important
and the more difﬁcult for the child if s/he, as often
happens, lived with birth parents for extended
periods before being removed and an identity
developed in a context characterised by abuse or
neglect.
Thus the majority of children adopted from care or
permanently fostered will bring with them an
existing identity, but for children beyond the toddler
years, often combined with unresolved grief that
comes from the circumstances that necessitated their
permanent removal from the birth family.
In short, it is now well recognised that the adopted
or permanently fostered child’s birth family will never
go away, and potentially their inﬂuence and the
possibility of meeting will remain with the adopted
child throughout life, with greater prominence at
certain times than at others. Therefore all parties
necessarily will have to engage with emotional
complexities and challenges that come with children
moving into permanent substitute families. That
means it is essential, and indeed required by
Regulations, to have a really well-considered strategy
towards contact issues, i.e. establishing a contact
plan with a clear purpose, and with a structure that
reﬂects this purpose.
However, ‘all or nothing answers’ will not easily be
found to contact questions. For example interviews
conducted with adopted children by Thomas and
Beckford (1999) illustrated the complexity of issues
that relate to contact and identity, often

characterised by confusion and high levels of
emotion. Some children in this study felt an
obligation to birth parents who were unwell; some
remained angry at how they were treated. Others
were simply inquisitive, wanting to know what their
family looked like, how old their parents and siblings
were and where they lived. Some expressed little
interest in knowing about birth families because they
felt their identity was established with their
alternative families, but these children were in the
minority, and for most, the various complications and
difﬁculties of their histories with birth families
continued to impact on how they viewed
themselves.
Although there have been no large-scale studies that
compare outcomes for permanently placed children
with and without contact, nevertheless social
workers are not operating in a research vacuum, and
there is evidence about various aspects of contact
with birth families that can guide practice.

the need for openness and honesty

introductory comment
It is not possible to make sense of contact issues
without a consideration and understanding of
openness (Brodzinsky, 2005), a concept that is
discussed throughout recent research.

The concept of ‘communicative openness’ recognises
that all the parties in adoption need to be able to
think about, discuss and be generally open to all the
issues that adoption stirs up – the facts and
circumstances that led to the adoption, the people
involved, the meaning it has to those people and the
differences between them and how that changes
over time. This needs to become woven into the
lived experience of all those involved. Simmonds
(2011, p 40)
Structural openness most commonly refers to direct
or indirect contact but is the animating principle
when working closely with birth family members in
relation to identifying appropriate adopters, when
exchanging information prior to placement, and
when carefully negotiating a one-off introductory
meeting between birth family and adopters.
Psychological openness describes a state of mind,
often of adopters, where this openness is reﬂected in
how they communicate with their child about the
fact that he or she is adopted, and their sensitivity as
to how that may feel for the child at different stages
in their life. The term can apply equally to other
permanence arrangements.
Where contact works well, it may aid the process of
adoption communication, supporting the child’s
exploration of adoption issues and helping adoptive
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parents to feel comfortable with and promote the
child’s connection to their birth family. (Young and
Neil, in BAAF 2009, 243)

relatives, and overall concluded that ‘the majority of
direct contact arrangements were working well,
several years after they had initially been agreed’.

evidence that face-to-face contact
can work well

Neil and Howe (2004, p 237) make the important
point that ‘young children (particularly those placed
as babies) are currently the least likely to experience
direct contact, at least in the UK context’, and argue
that the potential beneﬁts that this could bring –
primarily in relation to alleviating loss and promoting
identity – are often overlooked. They argue that
younger children are often better placed to have
direct contact than older children as they have
usually been less traumatised by the relationship
with their birth parents, have less socio-emotional
difﬁculties than children who are placed when older,
and are more likely to be, or to become, securely
attached to their new adoptive parents. The issue of
age at placement is also noted by Biehal et al (2010,
p 196)

Grotevant et al (2004) provide strong evidence from
a longitudinal study that for relinquished adopted
infants in the US, on-going face-to-face contact with
birth families has worked very well. There was no
evidence that openness had adversely impacted on
the children’s relationship with their adopters, or on
their emotional and behavioural well-being. However
it is important to recognise that this study was with
relinquished infants, and cannot necessarily be
transferred to older children or those who have
suffered abuse and neglect in their birth families.
A longitudinal study by Fratter et al (1991) found
that placement disruption in a large sample group of
adopted and fostered children was less for those
children who had face-to-face contact with a birth
parent than for others. The study suggested that
although face-to-face contact was not entirely
without difﬁculties, for the most part it helped
children and young people make sense of their
histories, compared to those children without
contact. Thoburn (2004) undertook a follow-up
study and concluded that for the black and minority
ethnic children, contact also played a part in
contributing to a positive sense of ethnic and cultural
identity.
Neil’s “Contact after Adoption” study (Neil 2004;
Young and Neil, 2009) considers a more typical
group of adopted children from the UK context,
including those who had been neglected and
abused, having both direct and indirect contact. The
outcomes from this study in relation to direct contact
are important and disturbed some of the
‘conventional wisdom’ in English social work that
over-states the risks of face-to-face contact:
Face-to-face contact was, more often than not, very
much liked by all parties. Most adopters and birth
relatives got to know each other quite well and
developed a trust in each other, enjoyed meetings
and felt better informed about each other. Children
generally did not show negative responses to contact
meetings, possibly because in most cases they did
not have an established relationship with birth
relatives; contact meetings tended to be described as
low key, like seeing a distant relative or friend of the
family. (Young and Neil, 2009, p 245)
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Logan and Smith’s study (2004, p 119) considered
the cases of 96 children and young people in 61
adoptive families who were having direct postadoption contact with both siblings and adult birth

Circumstances in which face-to-face
contact can also be problematic

Other studies describe more mixed outcomes,
especially where children are older at the time of
placement. Macaskill (2002) explored the
experiences of 106 children in 76 families who were
placed at the age of four or over. These children
were either adopted (about four-ﬁfths) or
permanently fostered (about one-ﬁfth) and were
having face-to-face contact with birth family
members including siblings. She concluded that for
the majority of children who had contact with adult
birth relatives there were positive and negative
effects (Macaskill, 2002, p136). It could leave some
children sad or disillusioned, with divided loyalties.
She was particularly concerned where dysfunctional
family dynamics were allowed to play out again in
the contact arrangements, or where parents covertly
pressurised children.
However these are risks that can certainly be greatly
mitigated by careful planning, preparation, and
supervision, and Macaskill included on her book a
4-page bulleted ‘Guide to Good Practice on Face-toFace Contact in Permanent Placements’ distilling
these invaluable practice lessons for professionals.
However she writes: ‘Despite this, children were
resolute in their wish to see their birth relatives’.
She suggests that at times contact plans (especially
where contact was set at too high a level) could
contribute to placements disrupting, but also that
birth parent refusal to have contact was often
experienced as more devastating than living with the
reality of an impoverished contact relationship.
Selwyn (2004) conducted a study of children who
were placed at the age of three or over, who had
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plans for face-to-face contact with birth parents (31
per cent), other adult relatives (34 per cent) and
siblings (90 per cent). This longitudinal study
suggested that while most of the contact was still
seen to be beneﬁcial, particularly sibling and
non-parent contact, there were negative aspects
including abuse during unsupervised arrangements,
and children showing signiﬁcant behavioural
difﬁculties before and after contact meetings.
Neil et al (2011) looked at direct contact
arrangements in primarily adoption settings based
on questionnaires and interviews with social workers,
adopters, and foster carers. This study reached
similar conclusions to those noted above. In just
under half of the cases, contact arrangements were
working well, and in just over half there were
“unresolved issues”. Where things were going well,
this was associated with children being aged less
than two years at time of placement, the child not
having emotional and behavioural problems, and
where contact was with a person who had not
abused them.

indirect contact can work well but
can be challenging

One study suggested that ‘the type of contact
people were having (face-to-face or indirect) is less
important than the quality of information exchange
that takes place’ (Neil, 2004b, p 50). Indirect contact
– the most common form for contact between
young adopted children and their parents – can still
allow for the communication of important
information that can answer a child’s questions, and
can show that they have not been forgotten or
rejected. However, Neil went on to suggest that
there are obstacles with indirect contact that can
adversely impact on the quality of information
exchange.
These can include;
•
•

•
•
•

•

•
•

difﬁculties within the agency acting as a third
party such as delays, etc.,
the difﬁculty of communicating in writing
where birth relatives and permanent carers
may struggle to know exactly what to say;
where correspondence crosses in the post so
questions do not get answered;
where children, especially babies and
toddlers, can be excluded from the process.
some adoptive parents not liking to write too
fully as it might sound like they are boasting
about their lives, and;
some birth relatives do not have the skills or
conﬁdence to convey what they really want
to say,
receiving variable support from the agency
the very nature of indirect contact means that

there is no immediate feedback, and no
opportunity to observe reactions during
communication.
In summary, Neil (2004b, p 63) concludes that
‘indirect contact can be an effective means of all
parties learning more about each other, but many
hurdles have to be overcome for this to happen’, and
that ‘indirect contact should not be considered an
“easy” option’. For some children, indirect contact
will likely meet their needs for information, but for
others it will always be a second best to face-to-face
contact.

no contact is right for some children

Of course it will always be the key consideration: will
this contact plan conduce to the child’s well-being,
the child’s relationship with a new permanent family,
and the stability of the placement, or not? Plainly
contact is not an option in scenarios described by
Howe and Steele (2004): “once a child has suffered
from repeated incidents of trauma, relatively little is
required on subsequent occasions to trigger the
same kind of responses that the initial trauma
provoked. In effect, contact can re-traumatise the
child. There is then the real danger that the child
experiences the [new] placement as unable to offer a
reliable or permanent sense of safety and security.”
(Howe and Steele, 2004, p 213)
For some children, having contact with people who
abused them will not be appropriate, and can lead
to further rejection and further emotional harm.
Bond (2007) sets out the various circumstances
when contact should not take place:
•
•

•

when the child is at actual risk, or at risk of
being re-traumatised;
where the contact will leave the child feeling
that that their new family is unable to protect
them from danger;
where the child is distressed to an extent that
this outweighs any potential beneﬁt from
having contact.

Smith G (1995) considers situations where children’s
experiences of having been sexually abused means
that a plan for no contact is appropriate. She notes
that sexual abuse involves a distortion of
relationships, and manipulation and coercive control
that can continue even when the abuse has ended.
Sadly, we know such abusers can be extremely
devious, and there are examples of the use of
“hidden messages” in cards and letters that can
serve to remind children of past abuse and past
threats, re-traumatising them, and further binding
them to their abuser and preventing them from
moving on.
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In cases of sexual abuse, contact may impede the
child’s recovery by keeping the traumatic material
alive. This needs to be said clearly unequivocally
(Smith G, 1995, p 88).
Both Bond (2007) and Smith G (1995) note the
importance of listening to children and taking note
of behavioural indicators that might suggest that no
contact is a necessary plan. Loxterkamp (2009) takes
the argument further and suggests that even where
contact appears to be going well or well enough, it
can be causing harm to the child. His key point is
that where parents have demonstrated indifference
or dislike towards a child, as they will have when
they have abused or neglected them, to then try and
give the child the message that they are valued and
liked by the parents is problematic, paradoxical and
difﬁcult to achieve. It is suggested that in order to
square this circle, professionals tend to offer children
“sanitised” versions of their history, allowing for
“ingratiating and falsifying communication” which
does not actually help the child in making sense of
their past. Loxterkamp (2009, p 435) concludes that
“contact can be a good thing only if the importance
of truth is taken seriously and bad when truth is
denied.”

the impact of social networking

Recent years have seen the growth of social
networking and Simmonds, in the foreword to
Fursland (2010), clearly sets out what this has meant
in terms of adoption and contact: ...it is now clear
that many people – adopted children and their
adoptive parents, birth parents and other birth family
members – and adoption agencies have been
profoundly affected by the ease, directness and
opportunities social networking sites make available.
Social networking allows individuals to circumvent
the agency’s established role in preserving
conﬁdentiality, mediating information exchange and
providing guidance and support. It has resulted in
breaches of conﬁdentiality and unexpected,
unplanned and un-thought through contact resulting
in distress, anxiety and unsettled young people and
adoptive parents. It is a serious and worrying
development. There are also examples where it has
provided opportunity for the exchange of
information in constructive, helpful and enriching
ways.
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Fursland (2010) provides extensive case study
evidence about the negative impact of unplanned,
unmediated contact on adopted children and
adoptive families, and the potential for such contact
being initiated cannot be ignored. When proposing
plans for indirect contact or no contact, social
workers must be mindful of the possibility of
unmediated direct contact being established via a
social networking site, and balance this risk against

the risks inherent in establishing a plan that involves
direct contact that might be mediated, restricted and
managed. Where it is simply too dangerous to allow
any contact, it is important that children and young
people are engaged in work to help them
understand the reasons for this, and to help them to
understand the risks inherent in trying to trace
relatives via a social networking site.

Frequency of contact?

It is necessary to look at the question of contact
frequency, as in practice this needs to be considered
at the planning stage. A number of writers have
persuasively argued what we would see as the
common sense position, that face-to-face contact
between children and adults needs to be at a
frequency greater than once per year, because
annual contact will not allow sufﬁcient continuity in
the relationship.
In terms of maximum levels of contact Macaskill’s
case study suggested:
It is unlikely that a level of contact between children
and their adult birth relatives that extends beyond
four times annually will be manageable or practically
viable in an adoption placement [and] expectations
that permanent foster carers could sustain levels of
contact set as high as fortnightly or monthly were
often totally unrealistic (Macaskill, 2002, p 54).
Smith and Logan (2004, p 183) similarly suggest that
direct contact of more than four to six times annually
is likely to be problematic. Macaskill (2002) notes
that contact with siblings could be sustained at
higher levels, inﬂuenced by practical considerations
such as family lifestyle and geographical distance.
When planning frequency of contact, it is important
to be mindful of the age and stage of development
of the child and their understanding of “time”. A
child’s concept of time can differ from that of an
adult, with time periods seeming collapsed or
telescoped to children, so a level of contact that is
meaningful to adults may well be experienced
differently and with some confusion by the child.

Conclusions from this research
review

The research suggests contact planning is not an
easy thing. Young and Neil (2009) sum up the
position very helpfully:
Research undertaken in the last couple of decades
has shown the potential beneﬁts for all those
involved that can be gained from contact.

However, the research also highlights the risk of
negative consequences which, in certain
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circumstances, may result. We are left with no simple
answer to the question of whether contact will be
beneﬁcial within any speciﬁc adoption placement.
(Young and Neil, 2009, p 248)

•

Given the lack deﬁnitive messages for practice, Neil
et al conclude:
•
It is clear from these and other studies that while
contact can have beneﬁcial effects, positive
outcomes are not inevitable and the quality of
contact must be considered. (2011, p 29). We
cannot say that contact is good or bad in itself, or
that direct contact is better or worse than indirect
contact. We cannot conclude that more contact is
better than less contact, or vice versa. It seems that
what we can conclude is that children placed at a
young age may more easily tolerate contact than
those placed when they are older, and that whatever
plans are put in place, the psychological openness of
their primary carers will be of beneﬁt to the child.
A good contact arrangement can take many forms,
but must be rooted in a childcare plan that is based
on careful assessment of the speciﬁc factors in each
case and the future needs of the child in terms of
integration of their life history, curiosity about their
past and the potential for repair in the future.
Furthermore, the plan must be formulated with an
understanding about social networking, about what
this potentially offers to children who want to search
for their birth family, and about the risks inherent in
this approach. Practitioners will need to be mindful
of the implications of this at the time of placement
but also subsequently, and ensure that all parties are
prepared for the possible scenarios that might
follow.

What are the advantages and
disadvantages of post-adoption
contact for adopted children.

Drawing from, and developing the research
summarised in BAAF’s Good Practice Guide –
Planning for Contact in Permanent Placements
(2012), and the chapter by Neil and Howe (2004),
we would set out the key purposes of contact as
follows:
enabling attachment to new carers (by
countering feelings of guilt, anxiety and self-blame,
and by avoiding idealisation); Contact can enable
attachment to new carers in a number of ways.
•

•

Enabling the child to move on and attach to
new permanent carers with their birth
parents’ blessing, permission or approval
Promoting stability in a new placement by
allowing continuity of existing relationships
to be maintained

Helping the child, over time, to understand
better the difﬁculties and problems of their
birth parents, and thereby to avoid idealising
them, and also to help the child develop an
intelligible picture of why they needed to be
found an alternative permanent family in the
ﬁrst place
Reassuring the child about their birth
relatives, including siblings, and allowing
them to get on with life without unnecessary
anxiety or distraction

promoting positive identity (by providing the child
with genealogical and historical information);
Contact can play a part in promoting a positive
identity through providing the child with
genealogical and historical family information,
speciﬁcally:
•

•

•

•

•

allowing the child to get direct answers to
factual questions about their early life or
biological identity;
providing information about family history
and culture including birth relatives whom
they resemble or from whom they had
acquired special talents;
allowing the child to develop an
understanding of their ethnicity and culture,
especially if their new family does not fully
reﬂect their heritage
providing adopters and permanent foster
carers with information and insight into birth
family functioning and ethos, which in turn
allows them to help the child to make sense
of his or her history
enabling the child to be more able to deal
with their own adoption history

enabling emotional healing and
promoting self-esteem (by dealing
with loss, trauma and rejection).

Children moving to new permanent families have
usually been separated from their birth family on
child protection grounds, i.e. because of neglect or
abuse. They are likely to have experienced loss,
trauma and (dependent on age and therefore
capacity for narrative memory) feelings of rejection
and contact can play a part in emotional healing. It
can:
•

•
•

•

enable the child to achieve a realistic
understanding of the circumstances
surrounding their separation;
having a conﬁdence-building, reassuring and
calming effect on a child
allow the child to know that birth parents
love him or her and are interested in their
well-being;
provide a degree of emotional healing when
a birth relative is able to apologise to the
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•

•

child directly for abusive episodes;
keep open the possibility of appropriate adult
to adult relationships with birth family in the
future;
avoid a feeling of complete abandonment on
the child’s part – this can be experienced by
some children as being worse than poor
quality or limited contact.

What impact, if any, does the child’s
age at the time of placement have
on the beneﬁts of post adoption
contact for the child.
impact of being younger at placement
Generally research suggests that it is younger
children, i.e. children who are least embroiled in the
family history conﬂicts and dynamics, and have been
placed for adoption at a young age, who are least
emotionally stressed by contact, including face-to
face contact, and so best placed to manage this
without disruption. By and large young-placed
children typically have fairly benign reactions to
contact (Young and Neil, BAAF 2009, p250).
For example, Young and Neil studied a group of
children who were placed for adoption when
under the age of four years (mean age at
placement was 21 months), following them up two
and seven years after placement. Most children were
placed from care, and many had experienced neglect
and abuse. Over 60 adoptive parents, over 60 birth
relatives and 45 children having either letterbox or
face-to-face contact plans, took part in interviews at
the seven year post placement follow-up. Face-toface contact was, more often than not, very much
liked by all parties. Most adopters and birth relatives
got to know each other quite well and developed a
trust in each other, enjoyed meetings and felt better
informed about each other. Children generally did
not show negative responses to contact meetings,
possibly because in most cases they did not have an
established relationship with birth relatives; contact
meetings tended to be described as low key, like
seeing a distant relative or friend of the family
(Young and Neil, BAAF 2009, p245)
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Another study showing face-to-face contact working
well for younger-placed children was that
undertaken by Smith and Logan (Smith and Logan
2004; Logan and Smith, 2005). This sample included
96 children in 61 adoptive families. Around threequarters of these children had been placed under the
age of ﬁve and most had some kind of special need
such as a background of neglect or abuse,
experience of multiple moves or the need for
placement with siblings. The children were aged
between two and eighteen at the time of the study
and interviews were carried out with 51 adopted

children, adoptive parents from 60 families, 8 birth
parents and 35 other birth relatives (grandparents,
aunts, uncles or siblings).
Several years into the adoption, Smith and Logan
found that most of the direct contact was working
well, although it was not always problem free.
Concerns also arose when sibling contact caused
children to worry about brothers and sisters not
settled into a family, or presented children with
unsavoury role models.
Most recently, Neil et al (2011) looked at direct
contact arrangements in primarily adoption settings
using questionnaires and interviews with social
workers, adopters, and foster carers. This study
reached similar conclusions to those noted above; in
just under half of the cases, contact arrangements
were working well, and in just over half there were
“unresolved issues”. Where things were going well,
this was associated with children being aged less
than two years at time of placement, the child not
having emotional and behavioural problems, and
where contact was with a person who had not
abused them.

Contact and older-placed children

There is a tendency for older-placed children, i.e.
placed at over four or ﬁve, to display more varied
reaction to face-to-face contact. Macaskill’s sample,
aged over four, were more ambivalent about contact
than the samples of younger-placed children. Their
feelings could be linked to how they felt about their
parents’ past and present actions. Memories of
earlier abuse might make children feel they wanted
to keep their distance from the parent. However, as
Biehal et al say, ‘others, despite unhappy memories,
might nevertheless yearn to see parents and have a
closer relationship with them. Older-placed children
with memories of unpredictability or irregularity in
how previous contact arrangements had been kept
would have their reasons for ambivalence about
face-to face contact also.
Macaskill notes that, for older child who have more
volatile emotional responses to contact, meetings
should neither be too frequent (as the child needs
time to recover) nor too infrequent (such that the
relationship appears to have to be made afresh each
time) and she suggests that starting slowly and
building up to more frequent contact as relationships
developed was usually best. She concludes that
venues need to be of high quality, relaxed and
comfortable. Clear boundaries and written (but
ﬂexible and dynamic) arrangements for many may be
essential. (Young and Neil, BAAF 2009, p249)
Finally the BAAF guide argues that contact planning
is bedevilled with myths and misunderstandings.
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There is good evidence for doubting the following
propositions, frequently asserted though they may
be:
•
•

•

•

•

•

•
•

•

Contact is disruptive to placements and stops
children from attaching to their new family
Even if the child can manage such contact, it
will serve to undermine the permanent carers
and this will adversely impact on the child
Direct contact with a birth parent (or other
adult family member) is not appropriate if he
or she does not agree with the plan for
permanence
If there is evidence that children are unsettled
before or after contact, then contact is not
working and should be stopped
Where a child does not have a strong
attachment then contact, especially face-toface contact, is not important
Face-to-face contact is most appropriate for
older children; babies and infants don’t need
this as they have no existing meaningful
relationship
Indirect (letterbox) contact is easier to
manage than face-to-face contact
Where cases are complex, indirect contact
once or twice a year should be the “default”
position
Once a contact plan has been agreed then
this should be implemented until the child
reaches adulthood

In fact there is research evidence to controvert each
of these too-often-repeated ideas, suggesting they
are as likely to be untrue as true in any particular
contact assessment case, and - judging from several
research studies – more likely to be untrue than true
as predictive statements. Practitioners may ﬁnd the
following are useful assessment questions regarding
the child and the adopters when considering contact
plans.

the Child

Who are the people who are most important to the
child; who do they have existing relationships with?
What, if any, are their expressed wishes and feelings,
and have all efforts been made to elicit these?
What is the observed quality of the child’s
relationships with birth parents and other family
members?

Are there people who can play a positive part in the
child’s future although they currently have a limited
relationship with the child?

the Adopters:

What are their expressed wishes and feelings about
contact and do these recognise the beneﬁts to the
child?
Do they show an openness of attitude and what are
their views on direct and/or indirect contact
arrangements?
Do they understand the implications of social
networking and what that might mean in their
particular situation?
Are they conﬁdent in themselves and in their
relationship with the child?
Can they empathise with the birth family and convey
information about them positively but honestly to
the child?

Sibling issues

Assessment of sibling contact should be based on a
full consideration of all the sources of information
available about the sibling relationship – what has
been observed by those close to the children at each
stage of their development, any formal assessments,
and above all what children have said, or written, or
conveyed by drawing or in their behaviour about the
meaning of the sibling relationship. The healthiest
sibling relationships will display a constantly
ﬂuctuating dynamic of affection and competition
and a holistic perspective should be taken.
Finally we would note that over time there may
emerge differences in sibling views of contact and
our advice here would be to quote Hedi Argent: ‘…
Not all the children in a sibling group will want to
have the same contact arrangements with their
parents or with each other if they are separated.
There is only one golden rule about sibling contact:
we must keep all arrangements under review
because childhood is the time of greatest change
and contact needs are one of many changing needs
of the developing young person’ (Hedi Argent: Ten
Top Tips for Placing Siblings (BAAF 2008)

What does the child’s developmental and attachment
history tell us?
What behaviour is seen before, during and after
contact and what is the signiﬁcance of that
behaviour?
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Adoption in Practice

Adoption in Practice:
Dogma and disarray?
edward Lloyd-Jones

14 Grays Inn Square

Speech to 14 Grays inn Square Adoption
Symposium on 5 october 2012.
i begin with two fragments from recent
experience. the ﬁrst took place in a crowded
waiting area outside a court at Wells Street. the
woman who made her way towards me
revealed neither by her demeanour nor her
appearance her likely role in the day’s events.
Smiling, she grasped my hand - “you don’t
remember me do you?” Sensing that i did not,
she continued “it’s been a few years now but
you got my kids adopted!” the smile remained,
her tone was soft not accusatory. “Just wanted
to say hello and let you know that they are
doing ﬁne – i get reports every year...you
keeping well?”
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The second episode took place in a court near here. I
was representing an embattled mother. She accepted
that she was struggling to care for her children but
attributed this to objective adversity including her
unresolved immigration status (she had no recourse
to public funds) and the long term disability of her
husband. The local authority considered the mother
to be culpably neglectful and at this CMC hearing
required her to arrange her own psychological and
psychiatric assessments because of their concerns
about her cognitive capacity and the stability of her
mental health. The mother’s position was that the
evidence did not suggest that either assessment was
warranted but that were the court to deem them
necessary she would cooperate with them. The
Judge began by berating the mother for her initial
failure to cooperate with the local authority and the
tardiness of her acceptance of the need for the
reports they sought. Such failure of cooperation
would prove fatal under the new regime. The Judge
was about to direct the two reports when he
remembered that it would shortly only be possible
for there to be one such expert. Why was it
necessary to have a psychologist and a psychiatrist?
Surely the psychiatrist knew something about
psychology or the psychologist enough about

psychiatry for one expert to cover both issues? If not,
they could perhaps enlighten themselves with a trip
down one of the new evidence-based good practice
pathways which Mr Justice Ryder is even now laying
out. The rather shambolic hearing eventually
concluded without, as I recall, any reference to the
children. I hasten to add that this hearing was
unusual in my experience – family law judges tend of
course to be distinguished by their wisdom,
knowledge and courtesy!
I chose these occurrences to illustrate the case I wish
to make this evening: adoption can and does work
well for some children and should be encouraged
when appropriate. The consideration which is
currently being given by government and local
authorities as to how adopted children and their
parents can be better supported is most welcome as
is the increased awareness, due in signiﬁcant
measure to the detailed work undertaken at the
University of East Anglia, of the desirability and
feasibility, in appropriate cases, of contact (whether
direct or indirect) taking place after adoption.
This said, however, I fear that there is a real danger
that we are permitting our language and our system
of children’s justice to become distorted at the
behest of vocal and powerful pro adoption
enthusiasts in ways that militate against an open
minded and yes, evidence-based, consideration of
the circumstances of each individual child. Adoption
is not unproblematic. It was no doubt pure bad luck
that the government’s carefully presented Adoption
Week last year, which featured the naming and
shaming of allegedly recalcitrant local authorities
which were said to take too long to arrange
adoptions and which culminated in the publication
of the Norgrove Review of Family Justice with its
promise to speed up legal processes, coincided with
the serialisation as Radio 4’s book of the week of
novelist Jeanette Winterson’s memoir of her abusive
childhood at the hands of her adoptive mother. Only
last week the British Agencies for Adoption and
Fostering acknowledged that about 1 in 5 adoptions
break down – often it seems because support which
has been assessed as necessary has not been
forthcoming. If there is to be a signiﬁcant increase in
adoptions (and assuming there are available
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adopters) this will presumably involve the placement
of more relatively older children and children who
bring particular challenges and/or have special
needs. If such placements are not accompanied by
appropriate support it is quite possible that
disruption rates will rise. We should also remember
that adopted children represent a small minority of
the total looked after population which, in England,
stood at 67,050 at 31st March 2012. In the
preceding year 3,450 children were adopted. We
should have greater awareness also of the dangers
involved, in a dash for adoption, for those children
made subject to placement orders whose contact
with their birth families is substantially reduced or
ended who are then not placed for adoption but
rather in long term foster care by which time their
relationships with their families of origin (to which
they may well return when they cease to be looked
after) have been signiﬁcantly harmed.
The evidence suggests that a careful and balanced
approach is required in considering the most suitable
form of placement for a child who cannot live at
home or with family members, not least if that child
is a member of a sibling group. It is now fairly well
known following research initially carried out a
decade ago at Bristol University, that this country’s
attachment to adoption is very much a minority one.
The International Overview of Adoption found
indeed that forced adoption against parental consent
was only practised, other than in the United
Kingdom by some states in America and in Canada.
Caution should always attend consideration of
research evidence and take into account sample
sizes, follow up, controls, methodology and peer
review. However one cannot ignore the evidence of
a number of studies gathered together by Professor
Alan Rushton at the Institute of Psychiatry about ﬁve
years ago of the outcomes for children adopted from
care which also showed largely similar disruption
rates of about 20%, rising with age of placement.
Recent research undertaken by Professor Nina Biehal
at the University of York as part of the Adoption
Research Initiative published last year produced the
conclusion that “the most powerful ﬁnding was that
the children who had managed to successfully settle
in stable foster care were as likely to be doing well in
terms of their current wellbeing as the children
who’d been adopted”. Professor Biehal commented:
“I think that’s an incredibly encouraging ﬁnding
because it shows that although there are lots of
concerns about the care system it can actually be
extremely positive for many children where things do
work out well”. This research chimed with “a Guide
through the knowledge base on children in out of
home care”, also published last year, by Professor
June Thoburn of the University of East Anglia which
concluded that policy makers should take care not to
over simplify the evidence about outcomes for

children who may need to be placed away from
home and that the generally negative view of foster
care is not borne out by the evidence.
The enduring principle that a child is a person and
not an object of concern does not lose validity
through repetition. The point was emphasized
recently by Anna Gupta, Head of the Department of
Social Work at Royal Holloway, University of London
in her response to the Department of Education’s call
for views in relation to the placing of children in
sibling groups for adoption when she said the
requirement was for: “Detailed and critically
analytical assessments that take a holistic view of
children’s needs and relationships and explore the
beneﬁts and disadvantages for the individual children
of the various options available. For some sibling
groups a placement together in a long term foster
placement or through special guardianship may,
after systematic scrutiny of the evidence available be
deemed to be preferable to separation. Decisions
need to be based on what is best for individual
children not driven by ideology or organisational
priorities”.
This takes me back to the question of language and
how particular words have become encrusted with a
partial meaning in the service of a committed point
of view. Take “permanency”. Nowadays this word is
often used as a synonym for “adoption” as when I
read in a care plan recently that a three year old child
(X) “deserves permanency”. Those two words
masked this contention: X who is three is adoptable.
The advantages of adoption to her are so compelling
that they outweigh the likely emotional harm she
would suffer through separation from her older sister
(Y aged 11) with whom she has always lived. Y is not
adoptable because of the strength of her family
attachments and will therefore be consigned to long
term foster care. While ongoing direct contact
between the sisters would be desirable in an ideal
world because of the strength of their relationship,
this may in practice not prove possible because the
older girl will be having continuing direct contact
with family members and therefore were she to see
her sister this could cause the conﬁdentiality of the
adoptive placement to be compromised. Thus, an
arguable perspective takes on the force of faith and
detailed and critically analytical assessments are not
apparently considered. Are we not in danger of
objectifying children and neglecting their
individuality? Would we not think it was a traumatic
experience for any child in our families to effectively
lose a brother or sister whether through death or
parental separation? Is there not, in short, a danger
of ideology trumping humanity?
It is interesting to reﬂect that whilst the concept of
“permanency planning” was imported from the USA
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by BAAF and others in the 1970s, the USA research
of Professor Anthony Maluccio and colleagues
emphasized that “permanence” policies as
developed in the USA, were essentially about family
connectedness and continuity with a return to the
birth family being the ﬁrst permanence option.
Professor Thoburn observes that the balance
achieved by the Children Act 1989 between “family
support” and planning for those unable to return
home owes much to the impact of this research by
Professor Maluccio and his colleagues. Nagalro
observed in the same submission to which Ms Gupta
contributed that “it is too easy for LAs to make
decisions about children according to what suits the
organisation’s interests and not what is in the child’s
interests. Incentives for LAs to achieve adoptive
placements can skew decisions about individual
children or can lead to fears that decisions are being
made on this basis”.
The term “proportionate” has been much in vogue
especially since the enactment of the Human Rights
Act. No self respecting public authority would wish
to consider itself capable of behaving in a manner
which cannot be characterised as “proportionate”.
The word has become an almost all purpose feel
good ﬁller intended to convey a vague sense of
approbation. In family cases it is never far away from
reference to Articles 6 and 8. However, what is
proportionate to one person may be undermining to
another as Nagalro recently observed in bemoaning
the “reduction in quality of work that CAFCASS
permits guardians to undertake under its model of
“proportionate working”.
Closely allied to the concept of proportionality is
“efﬁciency”, a particular favourite of the legal
Services Commission as it seeks to defend its
frequently impenetrable, capricious and dilatory
procedures. The gap between ofﬁcial
pronouncements on the processing of requests for
prior authority and the reality on the ground is a
deeply controversial and topical case in point.
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Mr Justice Ryder’s “Judicial proposals for the
modernisation of family justice” illustrates many of
the difﬁculties which we face. It is perhaps apt that
the title incorporates the word “modernisation”, one
of the most contested and elusive concepts of recent
history. The fault may well be mine but I do not ﬁnd
that this document readily yields up much coherent
meaning in relation to the new principles to guide
practice. We are told, rather tantalisingly, that
“fairness in children proceedings must balance the
impact on the child of the case management
decision which is asked for”. Given that, as everyone
knows, the child’s welfare is paramount how could
things be otherwise? Are we coming close to the
heart of the matter with the following passage?:

“the overriding objective...is the principle arising out
of legal policy that should determine case
management in the individual case within the
context of the management of the overall workload
to ensure a fair and timely hearing in every case”.
We are later told that “decision making is a riskbased judgement call based on principles”. We are
not told what these principles are but presumably
they are the same un-illuminated principles which
appeared in the previous passage? “The art of a
quality decision making process is the balance [that
word again!] between the risk that is being taken
and the protection against that risk which is part of
the process”. The opaque, rather shifty nature of this
language puts me in mind of George Orwell’s
comment in his celebrated essay “Politics and the
English Language” (1946) that “In our time political
speech and writing are largely the defence of the
indefensible....Thus....language has to consist largely
of euphemism, question begging and sheer cloudy
vagueness”. There is, however, a sting in the tale
which is far from vague and ambiguous. The new
regime of public law case management will lead us
via “pathways” and “signposts” guided by strong
leadership, vision and robust case management, to
the sunny uplands of quality case management
decisions. Good practice will be invoked to ensure
the progress of cases with the minimum of delay,
expense and the intrusion of external expertise. But
here lies the rub: “a consistent but ﬁrm approach
will be developed to litigants whether represented or
not, to ensure that issues remain in focus and that
they are addressed within the timetable set by the
court. That will require a new culture of compliance.
Sanctions should include ﬁxed costs to be paid by
parties for non compliance”. I repeat that last
sentence. What does this mean? Are we to penalise
solicitors who have been unable to comply with
directions because of delays elsewhere, particularly
by the Legal Services Commission? Or are we to
further penalise vulnerable families – at the very time
that the Institute of Fiscal Studies has estimated that
on current policies a further half million children will
have descended into poverty by 2015 and all four
UK Children’s Commissioners have expressed
disquiet about the impact of the welfare cuts, the
majority of which still lie ahead, on society’s least
favoured.
It will be said, rightly, that both Norgrove and Ryder
accept the primacy of the principles of the Children
Act and that a robust approach to delay is necessary
in view of our accumulating knowledge of the
damaging effects upon children of avoidable delay
before permanent placement. Those arguments have
much force. However, their proposals contain the
very real danger that a “culture” (a favourite term of
both Mr Norgrove and Mr Justice Ryder) will be
created, of which we are already seeing signs as my
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opening anecdote illustrated, that speed will take
precedence over appropriately thorough
consideration of each child’s circumstances. Nagalro
has recently drawn attention to the dangers inherent
in the government’s legislative proposals to reduce
court scrutiny of care plans as recommended by the
Family Justice Review which they describe as
“counter productive and more likely to lead to
inadequate planning for individual children. The risks
to children of poorly thought through care plans are
increasing because of the
•

•

•

•

Continuing increase in care proceedings
combined with budget pressures on local
authorities
Reduction in quality of work that CAFCASS
permits guardians to undertake under its
model of “proportionate working”.
Loss of skilled ISWs from court proceedings
whose work Dr Brophy and others recently
found provides timely, helpful and skilled
evidence to courts
Ineffectiveness of the IRO service in holding
local authorities to account”.

District Judge Nicholas Crichton, known and admired
I’m sure by everyone here, recently told a conference
that the 26 week target was “helpful as an
aspiration” but questioned how many cases would
realistically be resolved within this target time. He
said the focus should not be about timelines but
“outcomes for children” and warned “we’re
heading for disaster if the time limit is treated as a
straight jacket”.
Last year saw the publication of two reports
concerned with children’s justice. The review of
social work undertaken by Eileen Munro, Professor
of Social Policy at the LSE and herself once a social
worker, adopted a holistic, systems based appraisal
of social work and concluded that for improvement
to occur it was necessary for there to be change
from a compliance to a learning culture. Professor
Munro and her distinguished team (which included

Nicholas Crichton) found social workers all too often
cabbin’d, cribbed, conﬁned – bound in by
bureaucratic processes, chained to their hot desks
grappling with frequently malfunctioning computer
systems for up to 80% of their working lives.
Children cannot be protected nor families supported
from a distance or by process driven minimalism as
Professor David Shemmings argued in his recent
book “Understanding Disorganised Attachment”
when he reminded us that the death of baby Peter
Connolly in 2007 was preceded by more than 60
visits to his home by various police ofﬁcers, social
workers and health professionals none of whom
were aware of the presence in the household of two
men subsequently convicted of responsibility for his
death. Is it not paradoxical that just as Professor
Monro has highlighted the dangers of tick box
managerialism we seem about to have our system of
justice for children recast largely on the basis of a
report from a former Treasury economist steeped in
the ethos of centralised, top down command and
control micro managerialism, the model which has
caused the Legal Services Commission and CAFCASS
to become such dysfunctional, expensive and
ineffective organisations?
You may think we have strayed a little from
adoption. I think not. If we permit distortion of
expression to undermine the open minded and
disinterested evaluation of the needs of all vulnerable
children we risk serving none well. Language is
crucial because of its inﬂuence on behaviour. If we
lose respect for the meaning of language we lose
respect for truth and with truth goes trust and then
empathy. Surveys have revealed that the most
famous and popular American lawyer was a ﬁctional
character, Atticus Finch, the hero of Harper Lee’s
novel “To Kill a Mocking Bird” who famously advised
his children: “you never really understand a person
until you consider things from his point of view –
until you climb into his skin and walk around in it”.
In these most testing of times could any of us hope
to give or receive better advice?
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Triad cases

Triad cases: the importance
of criminal and family team
collaboration
Kate purkiss

Coram Chambers
As a result of working on the Al Alas case, it
became clear to us that collaboration between
the family and criminal teams representing
clients in tRiAd cases is vital. in addition, there
are things to remember or rather things you
must not forget because if it is true that cases
like Al Alas can be won on the science, it is
equally true that they can and are lost on the
facts.

Can we collaborate?

Our experience working this case highlights the
importance of practitioners having a good
understanding of what is happening in the other
jurisdiction in this parallel process. Collaboration
between family and criminal teams is not something
which happens very regularly in our experience. We
are wary of each other and our instincts tell us to
concentrate on marshalling the case we actually
have to present rather than worrying about
somebody else’s.
It can be difﬁcult: the boundaries of the working
relationship have to be deﬁned at the outset and
strictly observed. Two points to make here:–
1) Family proceedings are heard in private and
usually the evidence cannot be shared
outside the proceedings without court
permission.
2) Care Proceedings have been described as
proceedings which are not adversarial. The
former President of the Family Division, Sir
Stephen Brown set out that the lay clients
and their legal representatives owe a duty to
give full and frank disclosure. The implication
of this duty by comparison with counsel’s
duties in criminal proceedings is self-evidently
signiﬁcant.
practice direction (Family proceedings: Case
management) [1995] 1 WLR 332.
The rules are simple in any collaboration.
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The Criminal practitioners need to give us/tell us
everything about the following things:–
The prosecution case against the client,
What the client has said in interview, and
What evidence, including expert evidence, points
to the client’s innocence?
Our experience on Al Alas was that the relationship,
if managed properly can be of enormous assistance
to both teams.

Start at the very beginning

Assume your client’s child has died and the treating
medics identify the TRIAD and suspect inﬂicted
injuries. There is a living child of the family. This was
in fact not the situation in AL Alas at the beginning
of the criminal investigation, as Jayden was then an
only child, but it will be in many cases. The likely ﬁrst
point of contact between the client and any lawyer is
the criminal solicitor.
So starting at the very beginning of the police
investigation and the family proceedings, the point
which obviously needs to be made is that once the
criminal solicitor realises that there is a living child, it
is imperative that client receives urgent advice from a
good family law solicitor experienced in public law
proceedings.
In this scenario, the important thing for the criminal
solicitor to bear in mind is that if there is a living
child there will be immediate Local Authority
intervention, in the form of care proceedings, in the
family life of your client. The living child is likely to
have been removed from the family home by the
police under their powers to take a child into police
protection. What will follow this is a Local Authority
application within hours or days either for an
Emergency Protection Order to secure the child away
from the family and/or an Interim Care Order.

Care proceedings

Care proceedings require the family court to address
two questions. Put basically:–
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1) Has the child suffered from signiﬁcant harm
in the care of his parents and is there a risk of
signiﬁcant harm to him or to other children
(addressed by the fact ﬁnding part of the
proceedings);
2) If the answer to this ﬁrst question is yes,
what is the order the court should make to
meet the child’s welfare.
In Al Alas the Local Authority failed at the ﬁrst stage,
and the proceedings then ended with the return of
the parents’ youngest child to their care but that was
18 months after the proceedings were commenced.
At the beginning of the case, it is crucial for criminal
practitioners to understand that it is very easy for a
Local Authority to get an Interim Care Order. The
threshold test before a court can make an ICO is very
low. The court has to be satisﬁed only that there are
“reasonable grounds” for believing that the
threshold for the making of a care order is
established. In reality all Local Authority’s have to do
is turn up with a statement saying that a child has
injuries; the treating medics say it’s NAI and that will
probably be enough. Although the court is required
look at all other options before deciding whether or
not a child should be removed from its parents, in
cases like Al Alas the seriousness of the suspected
offence trumps all other considerations.
Once Care proceedings are underway, the client is
going to experience additional stress about those
proceedings. It is said (and it is not an
understatement), that care proceedings are a
draconian intervention in family life. Whatever else
happens to the client in the criminal process, he/she
will be on a fast track to a fact ﬁnding hearing into
the same allegations which arise in any criminal trial.
If the facts are found, the Court will then go on to
consider what order to make. Importantly if the facts
against your client are proved, it will have a
profound effect on the family life they are able to
enjoy in the future. Put simply, it will determine
whether they can ever care for another child.
The Family Justice Modernisation Programme
proposes that care proceedings are to be concluded
(in their entirety) within 6 months and has a stated
aim of reducing the number of experts. There are
exceptions to this and it seems very likely that a case
of the complexity of Al Alas, will escape a six month
deadline but in any event you should appreciate that
the policy is moving family justice towards as speedy
a conclusion as possible to care proceedings and the
use of as few experts as possible.
Any fact ﬁnding hearing in family proceedings is
conducted applying the lower standard of proof, the
balance of probabilities. It is likely to encompass

wider ﬁndings sought against the client than
identiﬁed on any criminal indictment. The reason for
this is that a Local Authority has a duty to place
children with family members before it looks at
options external to the family. However, in cases like
Al Alas, generally they are very apprehensive about
the prospect of family placement and reluctant for
family placements if they can avoid them. If those
family members can be implicated in the situation
which led to the abuse, they can be excluded, at
least initially and perhaps in the longer term as
potential carers for your client’s living child. A Local
Authority will often look therefore to plead a case
not only on the allegation giving rise to the
proceedings but where it can to identify concerns re
the family history, the wider family’s involvement in
the child’s care and importantly the failure of other
family members to protect the child from harm. So
some of the basic background family material in the
client’s interview, whilst seemingly unimportant to
criminal practitioners, can be really important for the
family team to know at the outset.
All the family court knows at the start of care
proceedings is what is in the Local Authority’s initial
evidence. Most of this will be hearsay; typically it will
be a statement from a social worker which will
comprise a trawl through Local Authority records on
the family which will ﬂag up anything worrying
about the client or their family. It will attach a brief
medical report/maybe the section 9 statement from
the treating consultant and it will of course include
what the client has said to the hospital social
workers re the circumstances leading to the child’s
admission. So it will be pretty basic and it almost
certainly will not include any evidence which may
point towards innocence. So for example the post
mortem of Irene Scheimberg was not disclosed to
the family team by the Local Authority at this stage
in Al Alas – all we got was hearsay evidence re Dr
Mark Peters’ opinion and Dr Nat Cary’s summary of
the post mortem ﬁndings. It was Jenny Wiltshire, our
client’s criminal solicitor, who subsequently gave us
that report.
The client will be ordered at some stage to ﬁle a
statement of evidence in the family proceedings in
response to this ﬁrst Local Authority statement. It is
vitally important to get this right. Remember parents
can be compelled into the witness box in family
proceedings and have no right to refuse to answer
questions which may incriminate them. S98(1)
Children Act 1989; (Re G and B (Fact Finding
Hearing) [2009] 1 FLR 1145). If they do so, the
Court will usually draw the inference that the
allegations are true (Re o (Care proceedings:
evidence) [2004] 1FLR 161. Usually evidence given
within family proceedings is conﬁdential and cannot
be disclosed outside the proceedings without court
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permission. To encourage frankness within the
proceedings, parties are offered limited protection by
s98(2) Children Act which states that:A statement of evidence or admission made in
such proceedings shall not be admissible in
evidence against the person making it or his
spouse or civil partner in proceedings for an
offence other than perjury.
But this section does not offer an absolute guarantee
and does not prevent, subject to permission being
given by the Court, that material being disclosed to
the police who may be free to use it when
questioning the client. The content of that further
interview may of course be the subject of
submissions as to admissibility within the criminal
court and the criminal practitioners amongst you will
have a better idea of the likely success of any such
arguments. Beware: the police often coming
knocking at the door for disclosure of case papers at
the end of the family trial.
So most family solicitors will try to keep this initial
statement vague and non committal in advance of
receiving the police disclosure or argue that they
should not be directed to ﬁle a response until the
evidence against them is complete. However, with
the focus now on a speedy resolution to
proceedings, it may well be that some sort of
detailed response will be required sooner rather than
later. At the same time, the family team is at the
bottom of the food chain when it comes to
disclosure of police material. Although we will get an
order from the court very quickly for disclosure of
everything from the police, we won’t get it until
after the criminal team and after the Local Authority
has had it and probably some considerable way into
our proceedings. Obviously this can place the family
team at a real disadvantage.

Checklist for a successful
collaboration

There are some useful ways in which the criminal
team can help limit the disadvantage to the family
team. Similarly family practitioners need to think
about these issues and be upfront asking the client
for permission to discuss these matters with the
criminal solicitor:–
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1) The client will be entitled to a copy of any
police interview. If the criminal solicitor has it,
please make a copy for the family solicitor.
Equally importantly, the family solicitor should
ask for this ASAP if you know your client has
been interviewed. It’s vital to know what your
client has said before you go into print. If
there is no copy of this available, liaise with
each other.

2) When medical notes, prosecution expert
reports and sections 9 statements are
received by the defence team, it would be
enormously helpful if the criminal solicitor
could liaise with the family solicitor and
ensure that they have a copy of this material.
This can give the family team a real head start
in case preparation. As time is not on our
side, any advantage we can gain is important.
3) It is almost inevitable that in case of this
seriousness that the police will look at CCTV
evidence. If your client tells you that the child
was awake and conscious on the bus en
route to the hospital (which of course you
would NOT expect had the child been
severely shaken) there is likely to be CCTV of
that journey and it maybe that you will ask
the police to obtain it. We did, eventually, get
the CCTV of the bus journey, although it took
a number of High Court orders and it arrived
after the start of the family trial and probably
about a year after the ﬁrst order. It was
buried in the unused material and wrongly
described as being of limited value as the
view of Jayden was obscured by another
passenger. In fact when I watched it, Jayden
was sitting on his mother’s lap directly in
front of the camera and although a
passenger was standing in front of him for
about 10 minutes of that journey, there was
a good 10 minutes when he was directly in
the full view of the camera. As you will have
seen from Mrs Justice Theis’ judgment, this
was considered to be crucial evidence that
Jayden was indeed awake and conscious
before his arrival at UCH.
4) Be aware of bail as an issue which will have
an impact in the family proceedings. Bail
conditions which prevent contact with living
children cause delay in getting sensible
contact organised and can prejudice the
client in the longer term.
It is important to be aware that in the family
courts there is a presumption of contact,
even in cases of this sort and unless it is
being suggested that the living child
witnessed the fatal assault, it is likely that the
court will look to contact taking place under
terms of supervision which safeguard the
living child. So if there are bail conditions
which may impact upon contact, the family
solicitor needs to know ASAP and there
needs to be liaison about how to rectify this.
Often what will happen is that the Local
Authority will turn up at the ﬁrst hearing
saying that the police object to contact and
presenting the “No contact” scenario as a
fait accompli. The family practitioners often
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don’t know whether this is something the
police have said informally or whether it is
actually a bail requirement so clarity about
the terms of bail is useful to pass on. As the
initial hearing is in the Family Proceedings
Court often in front of magistrates they are
frequently reluctant to order contact in those
circumstances. You would be surprised how
often clients are unclear about the terms of
their bail. The point here is a strategic one for
the family team. The family team will be
trying to secure as much contact as possible.
The Local Authority is often trying to limit it
as much as they can or prevent it from
happening at all. Arrangements which are set
up at the beginning can become the status
quo in family proceedings very quickly so
early liaison and cooperation on this issue
helps the client in the family case.
5. In the longer term, liaison between the two
teams to draw up a comprehensive
chronology. We managed this in Al Alas and
when we ﬁnished the chronology, it covered
pretty much everything of signiﬁcance which
had happened to Jayden from birth to death.
It needs to be that comprehensive and
someone needs to start it early because it will
take a long time. If you have authority for
leading and junior counsel it will obviously be
the junior. They will I am afraid have to go it
alone as our experience on Al Alas was that
once authority was granted by the LSC for 2
counsel, the solicitors were in effect
embargoed from duplicating the work of the
junior by undertaking this task.
There’s no alternative as it’s not a task which
can be avoided. When the science is as
complicated as this, you really need your
advocates to have a clear picture before the
start of oral evidence about exactly what has
happened to this child. In Al Alas, there were
some tiny handwritten notes on random
pages in the medical notes which didn’t really
make much sense when read alone but when
considered altogether revealed that Jayden
had not been administered anti-seizure
medication. We are probably talking about
no more than 2 lines of script in total spread
over a number of pages in what turned out
to be about 35 lever arch ﬁles of material.
That proved to be crucial evidence.
5) Moving on to the issue of expert evidence.
Criminal solicitors should be aware that the
Family Procedure Rules specify that the
court’s permission is required not only to
adduce expert evidence in family proceedings
and in addition but to instruct an expert (FpR
r 12.73). Where a need for expert evidence is
identiﬁed by two parties to the proceedings,

the court may direct that the evidence is
given by a single joint expert FpR 25.7.
Usually unless there is a really good reason
why expert evidence should be permitted to
a particular party, it will be jointly
commissioned. This also means of course that
the expert will be identiﬁed to the Court and
to all parties prior to their instruction. The
Court will direct the report to be ﬁled and
served on the parties at the same time it
grants permission to instruct.
The successful instruction of an expert in
cases like Al Alas becomes probably the most
important strategic decision which can be
taken. If the family case comes before the
criminal case, this will likely be very important
to the criminal team too, so early liaison
regarding the identity of potential experts is
strongly advised.
6) Moving to other housekeeping practicalities,
at the point that the core medical bundle
becomes available within the criminal
proceedings, it would be really helpful for the
family team to be provided with a copy. We
used the criminal core medical bundle as our
core medical bundle in the family
proceedings.
7) If, as in Al Alas the criminal trial comes ﬁrst
(and I appreciate this is not the norm and is
less likely to be the norm) and expert reports
and appended research are going to be
passed to the family team, it is vital in a case
of this sort to pass them on in their criminal
bundle form. By the time we ﬁnished Al Alas,
the reports and the scientiﬁc research
comprised about 11 or maybe even 12 lever
arch ﬁles. If you are reading through
transcripts of the cross examination of an
expert from the criminal proceedings, you
need to be able to locate the part of the
report being discussed and the piece of
research they are referring to and if the family
team has agreed that the Local Authority
should produce a brand new index of
everything, you are going to get in a terrible
muddle and double your work load.
If you manage to do these basic things, you will
make your job a lot easier and be able to focus
therefore on representing the client. In cases like Al
Alas you need to get the basics right. You have to
make sure that you have the evidence to back up
your client’s assertions. Finding corroborative
evidence, if you can, is very important. The success in
Al Alas was enabled by a successful team
collaboration. Jo and I knew that if we needed to
talk through a something in the medical bundle, we
could call Mike or Anya any time. And we did!
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INTERDISCIPLINARY ALLIANCE FOR CHILDREN
CONSULTATION ON CO-OPERATIVE PARENTING
FOLLOWING FAMILY SEPARATION
RESPONSE
5 September 2012
The Interdisciplinary Alliance for Children (IAC) welcomes and supports the
Government’s commitment to encouraging both parents to play a part in the child’s
life following separation. Societal changes and the shift towards patterns of serial
monogamy have had a cumulative effect on the position of children and young
people affected by parental separation and divorce. However, the problems the
Government seeks to address are complex and we do not believe that amending the
current legislation will have the desired effect. We are profoundly concerned that it
will have unintended consequences in undermining the central principle of the
Children Act 1989 (CA1989) as set out in s1, which dictates that in any proceedings
concerning a child where the court is determining any question regarding the
upbringing of a child the welfare of the child is the paramount consideration. The
proposals constitute a potential erosion of that core principle, which would leave
children with insufficient protection from harmful or unsafe contact arrangements.
The Consultation paper does not explain what is not working under the CA1989 and
why the proposed legislative changes are needed.
The problems identified do require a range of overarching social policy reforms and
initiatives as part of a co-ordinated cross departmental strategic approach. However,
the proposed approach is over simplistic in seeking to change behaviours and
improve the quality of human relationships between parents and their children
through legislative provision. Moreover, there are significant dangers in espousing an
approach which is fundamentally one dimensional and which is not evidence based.
Our reasons for taking this view are set out below.
1.

2.

Both the Family Justice Review Panel and the Justice Select Committee have
considered an extensive body of evidence and both concluded that that the
idea of promoting shared parenting through changing the wording of CA1989
was seriously flawed. In their final report, the Family Justice Review concluded
that no legislative statement promoting meaningful relationships should be
introduced because ‘the core principle of the paramountcy of the welfare of the
child is sufficient and that to insert any additional statements brings with it
unnecessary risks for little gain’. We are puzzled by the Government’s decision
to depart from this view.
There is no evidence to suggest that Judges are not starting from a position in
favour of both parents having a meaningful involvement in their children’s lives.
1

46

IAC/ RESPONSE/CONSULTATION - CO-OPERATIVE PARENTING/FINAL/5 SEPT 2012

Association of Lawyers for Children Spring 2013 Issue 50

3.

Contact with the child often lapses - not because involvement has been
discouraged by one parent but rather because the non-resident parent fails to
take up the agreed arrangements.
4.
The Justice Select Committee noted that the majority of applications resulting in
‘no contact’ had in fact been abandoned by the applicant parent.
5.
The assumption that both parents should continue to have a meaningful
relationship with their child after separation, provided that this is safe, is already
well established.1
6.
It would be both wrong and counterproductive, to imply that parents have rights
over, rather than responsibilities for, their children.
7.
We agree that the focus of shared parenting decisions must be what will work
best for the child and not how much time each parent should be allocated.
However, all and any of the four legislative ‘steers’ proposed carry the risk that
they will be interpreted by parents in conflict as a potential ‘right’ or ‘green light’
to equal parenting time, which may well not be in the best interests of their
child.
8.
There is compelling evidence from research and from other jurisdictions that
should deter Government from taking this step.2 Denmark has recently
repealed a law which operated a presumption of shared care and the Australian
research and experience is salutary in indicating that there are no consistent
patterns for outcomes regarding shared care and primary care.
9.
Research on the shared care of children in conflicted parental situations sounds
warning notes of the long term emotional impact on the children concerned.
‘Such findings suggest that a significant proportion of these children emerged
from family court proceedings with substantially shared care arrangements that
occurred in an atmosphere that placed psychological strain on the child’.3 There
are particular grounds for concern about children under the age of four who are
especially vulnerable to shared care arrangements and can be regarded as a
risk group regardless of whether the arrangements are amicable or not.
10. Dr McIntosh’s research suggests that children may be at risk when certain
factors are present, such as parents having low levels of maturity and insight;
poor emotional availability of the parent to the child; on-going high levels of
inter-parental conflict, on-going significant psychological acrimony between
parents and when one or both parents see the child as being at risk when in the
care of the other.
11. The proposal fails to take account of the fact that almost all separating parents
– some 90% do not use the courts to resolve issues of residence and contact
1

‘Parental Separation. Children’s Needs and Parent’s Responsibilities’ 2004. DCA and DfES 2004 Crown
Copyright Cm 6273 and ‘Parental Separation; Children’s Needs and Parent’s Responsibilities: Next Steps’ .DfES
2005. Crown Copyright: Cm 6452.
2
Caring for children after parental separation: would legislation for shared parenting time help children?
Family Policy Briefing 7. Department of Social Policy and Intervention, University of Oxford May 2011
3
‘Cautionary notes on the shared care of children in conflicted parental separations’ McIntosh and Chisholm.
2008 Australian Institute of Family Studies.
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with children and the remaining 10% are those with multiple problems as
indicated above. The evidence indicates that going to court is a last, rather than
a first, resort. The Australian evidence shows that cases where the child’s or
parents’ safety was at risk were not being effectively filtered out of the shared
parenting scheme by the courts. Attempting to increase parental involvement in
this small group of cases (some 10%) through broad brush legislative
assumptions, which may be misunderstood by both parents and courts, would
represent a fundamental and damaging misunderstanding of the nature of the
problems, which in turn could lead to unsafe judicial decision making.
12. Legislative amendment as proposed could lead to increased litigation and be
counterproductive in leading to conflict between the court’s duty to give
paramount consideration to the best interests of the child and a duty to promote
shared parenting. Moreover it should also be noted that this will arise in the
context of increasing numbers of litigants in person following implementation of
the Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO).
SPECIFIC POINTS IN RELATION TO THE FOUR OPTIONS PROPOSED
Option 1. There is no mention of children’s article 12 UNCRC rights and of how their
interests are to be safeguarded and represented in the proceedings. Nor is there a
clear definition of what is meant by ‘a presumption’. The consultation stresses that
the presumption would not apply in cases where the parent posed any risk or where
the court believes that the parent’s involvement is not consistent with the child’s
welfare. It is however silent on the question of how the court is to be sure that it has
the necessary information to enable it to make an assessment of risk. The Cafcass
operating framework makes it clear that a s16 CA1989 risk assessment may be
carried out over the phone using an ‘arm’s length’ risk assessment script. This is now
a formulaic process with no objective input of information apart from that supplied by
the two parents. There is no mention of the possible need for a s7 welfare report to
be prepared by Cafcass or the need to consider making the child a party to the
proceedings under the provisions of r16.4 of the Family Procedure Rules 2011 (and
under LASPO legal help will not of course be available to fund the obtaining of police
disclosure, medical reports, etc, to establish the existence of any previous domestic
abuse).
Option 2. There is no explanation or definition of what is meant by ‘fullest possible
involvement’ which means that this phrase may be differentially interpreted by each
parent in ways which risk conflict with the welfare principle. There is a fundamental
confusion between quantity and quality of contact time and there is overwhelming
research evidence to demonstrate that the quality of the parental relationship does
not improve as a proportion of the quantity of contact time with a child.
Option 3. There is no definition of what is meant by the ‘starting point’ and this
option constitutes a de facto presumption.
3
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Option 4. The proposed addition to the welfare check list under s1(3) of the CA
1989 is unnecessary. It already places a responsibility on the court to put the welfare
of the child at the centre of all decision making. There is no evidence that the court
does not already consider the need for children to have a meaningful relationship
with both parents within the overarching context of the child’s best interest. The
proposed amendment risks skewing the focus of the court’s decision making by
introducing a potentially conflicting imperative, thereby undermining the paramountcy
principle and diluting the safeguards for the child.
Clearly, increased parental involvement is to be desired in cases where it is safe
and where children will clearly benefit. What is not desirable and is potentially
dangerous for children is to build into legislation an expectation or presumption of
shared parenting as the default position which contains within it an underlying
presumptive definition that such an arrangement automatically constitutes a child’s
best interests.
ENFORCEMENT PROPOSALS AND THE RIGHTS AND WELFARE OF
CHILDREN
Whilst accepting that a small minority of parents may deliberately breach, frustrate or
undermine court-agreed contact arrangements, we would be deeply concerned
about enforcement measures that failed to take full cognizance of or give
consideration to the likely impact on the children concerned. The consultation
document fails to address the issue of how children’s rights and welfare are to be
protected in the event of the court ordering a change of resident parent in the
absence of any independent assessment and representation of their position and
views.
Para 6.2 of the consultation paper states that in cases where there is wilful refusal to
comply with an order of the court ‘short term punitive action may be needed to
achieve compliance and safeguard the longer term interest of the child’. The
consultation paper is pre-empting the court’s determination of the child’s welfare
needs by assuming on the basis of unspecified evidence that achieving compliance
will, by definition, be in the best interests of the child. Again, the consultation fails to
address the key question of how - and on the basis of what evidence - the court may
be sure that such a change will be safe and how the views of and impact on the child
are to be ascertained.
Consider, for example, a case in which the resident parent’s driving licence is
confiscated. The child may very well suffer, as well as the parent, as it could impact
on the parent’s ability to get the child to school on time and to participate in all the
social and out-of-school activities that children enjoy.
Para.7.1 of the consultation paper states that ‘if there is a genuine difficulty or
welfare issue which is preventing compliance with the court order, the court will
4
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consider how best to resolve this….the court will have the option of taking
enforcement action against the parent concerned to secure what the child needs’.
However, we remain unconvinced that the current risk assessment procedures are
sufficiently robust in order to be confident that they justify the somewhat sweeping
assumption that punitive measures will actually be what is needed.
We also have substantive reservations about the equation of the refusal to pay
maintenance with the refusal to comply with court ordered contact as an argument to
support similar enforcement procedures. These are very different issues as the
amount of maintenance payable is predicated by the finite amount of income
available – it is not informed by the best interests of the child. There has always
been a deliberate demarcation between these separate issues, precisely because
there is a risk that contact might be seen as being ‘bought’ or ‘sold’.
Throughout the document there is a failure to explain how the views of children and
young people concerned are to be ascertained, how the potential risks to them is to
be assessed and how the legislative changes proposed will be supported by noncourt based services.
The Family Justice Review expressed substantive concerns about how the voice of
the child is to be heard in private law proceedings; however the Government has
failed to explore options for progress in this area. Clearly not all children involved in
s8 CA1989 disputes about their residence and contact arrangements will need
separate party status. However research and practice have consistently indicated
that children need separate representation in more rather than less cases indeed
Parliament has twice passed legislation to achieve it - namely s64 Family Law Act
1996 and s122 Adoption and Children Act 2002. Neither piece of legislation has
been implemented, leaving the safeguards for the child in s8 disputes proceedings
much too weak.
Of the 98,000 children involved in s8 residence and contact proceedings in 2009,
only 1% were separately represented in proceedings by a children’s guardian and a
children’s solicitor under the provision of r9.5 Family Proceedings Rules 1991 (now
r16.4 FPR 2011). Cafcass figures show that the numbers have fallen in the last two
years from 1,803 in 2008/9 to 1,449 in 2010/11.
Overall, we feel that the enforcement proposals constitute a somewhat blunt
instrument to crack a small nut of great complexity. We would like to have seen a
consultation paper which included a much more evidence-based and thus nuanced
discussion on the development of a range of services and strategies designed to
support separating parents and their children, not just at the time of separation, but
afterwards when court and professional attention has waned. The development of
Parenting Information Programmes and Parenting After Parting programmes have
proved extremely helpful in seeking to change attitudes and raise awareness of how

5
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to move from co-partnering to co-operative co-parenting without jeopardising the
welfare and happiness of the children concerned.
It is a matter of regret that the consultation paper fails to grasp an opportunity to
address the key questions of how the proposals will impact on the children
concerned and how their interests and rights are to be protected in the event of the
law being amended in the way envisaged by the proposals. Once orders have been
made, children are effectively locked into the arrangements agreed and have no
awareness of anything they can do to initiate change. In the context of a need to
place children at the centre of decision making we would ask you to consider the
legislative measures below as a priority in putting the interests of children centre
stage in the court’s decision making.
1. The relaxation of the rules which require leave to be obtained under s10 CA
1989 thus enabling children to seek leave to initiate or vary their own s8 CA
1989 residence and contact orders.
2. The implementation of s122 Adoption and Children Act 2002 - using the
President's Direction of 2004 as guidance; this would add s8 contact
proceedings to the list of specified proceedings in which a child may have
party status and separate representation.
The Alliance would like to stress that we consider that there are constructive
alternative approaches to achieving the desired objectives in relation to co-operative
co-parenting where parents cannot agree but which place children at the centre of
decision making. We would welcome an opportunity to set these out and discuss
further the points we have raised above if this were considered helpful and
appropriate.
---------------------------------------------------------------------------------------------------------Endorsed by:
The Association of Lawyers for Children (ALC)
British Association of Social Workers (BASW)
The Professional Association for Family Court Advisers, Children’s Guardians
and Independent Social Workers (Nagalro)
The National Youth Advocacy Service (NYAS)
Children’s Rights Alliance for England (CREA)
Women’s Aid
National Association of Probation and Family Court Officers (NAPO)

The Law Society
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minutes of the 2011 Annual
General meeting of the Association
of Lawyers for children held at the
midland hotel at 15:00 on thursday,
10 november 2011
introduction

Martina Longworth introduced the 22nd AGM. Tabled
were the agenda, accounts and minutes of the from
the last year. Martina Longworth explained that she
was currently acting Secretary.
Martina Longworth explained that she proposed that
item 5 would be taken at the end and items 4 and 6
would be taken together. There were no other
motions put forward and no other or urgent
business has been raised for discussion.
1. Approval of the minutes of AGm on
25.11.2010
Approved.
2. matters arising
None.
3. election of ofﬁcers and executive Committee
members, (Co-Chairs, Secretary, treasurer, new
committee members)
Normally Ofﬁcers hold a term of three years. Details
for all ordinary Executive Committee members and
ofﬁcers can be found on the Association’s website.
Those not due for re-election are:
Alan bean
2009
martha Cover
2009
nicola Jones-King 2009
Claire o’Rourke 2009
barbara hopkin 2009
Julia brophy
2009
maud davis
2009
Liz Goldthorpe
Honorary Lifetime Vice-President
noel Arnold
2010
hannah perry
2010
ian peddie QC
2010
Resignations have been received from William
Simmonds, pauline troy, barbara Corbett,
George eddon. Martina Longworth brieﬂy outlined
the contributions that each of those former
Executive Committee members had given to the
Association and they were thanked.
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Three Executive Committee members are standing
for re-election this year in order to ensure that there
can be comes consistency and continuity of the
Executive Committee membership at this point next
year. Those are standing again so that their terms of

ofﬁcer continue are: debbie Singleton, martina
Longworth and Stephen mannering.
There are two new nominees to join the Executive
Committee as ordinary members: Sarah Webster
and byron James. Both were elected.
Election of Ofﬁcers
Co-Chairs: Alan bean stands again for one year and
the Executive Committee agrees.
Vice-Chair: nicola Jones-King stands again for one
year and the Executive Committee agrees.
Secretary: martina Longworth stands for this post
as an Ofﬁcer of the Executive Committee.
Treasurer: noel Arnold stands for this post as an
Ofﬁcer of the Executive Committee.
No other nominations. All ofﬁcer posts are approved.
4. to decide the subscription levels for members
of the Association
Taken with item 6 below.
5. Report of the Co-Chairs on the work of the
Association since the last AGm
Outlined by Co-Chair, Alan Bean, followed by a brief
summary by Caroline Little of her work on the Family
Justice Council.
6. to consider the accounts of the Association
A summary was given by Martina Longworth as
Pauline Troy (outgoing Treasurer) was not present.
No change to the subscription levels was being
proposed and the levels would remain as they are for
2011 although they may be the subject of further
review in the forthcoming year.
There were no questions and the accounts were
accepted as presented.
7. to consider the plans for the forthcoming
year
Taken with item 5 above.
8. to consider motions and any other business
proposed and seconded by two full members
and notiﬁed to the secretary 28 days prior to
the AGm
None.
9. to consider any matter of an urgent nature
None.

noel Arnold

27 December 2011

Book Review

Book Review

Gumbell, Levison, Johnson and Scorer.
Guide to ChiLd AbuSe CompenSAtion CLAimS 2nd ed.
Pub. Jordans, 345pp, £75
Readers of this Newsletter tend to be more closely involved in the prevention of abuse, and the removal of
children from abusive situations, than with questions of compensation for past abuse. This is, however, an
important ﬁeld, of which we need to be aware, even if we generally refer clients who may be entitled to
compensation on to specialist solicitors.
This is the second edition of the Guide to Child Abuse Compensation Claims, which was ﬁrst published by the
Association of Personal Injury Lawyers in 2001.
As would be expected from the title of the book, it covers all relevant aspects of the civil litigation process.
Chapter 2, however, would repay study by anyone dealing with public law work. This chapter contains, in the
space of 70 or so pages, an overview of the statutory framework applicable to children, whether in care or
living with their family. This includes all of the various Regulations and Guidance that local authority lawyers
seem to have at their ﬁngertips, but which can be bewildering for the uninitiated. Examples include the
regulations covering children’s homes, fostering, private fostering and childminding. There is also a summary
of the legislation governing education and offences against children. The authors have done an excellent job
in pulling these diverse strands together and presenting them as a coherent whole. It is unfortunate that some
of the Regulations and Guidance (eg for residential and foster care) have been replaced in early 2011, but that
does not detract from the value of the chapter as an overview.
There are a few parts of the work that have not been updated since the ﬁrst edition. For example, it is
surprising to ﬁnd reference in the present tense to both Cafcass and the old GALRO panels. Also, the section
on causes of action under the Human Rights Act clearly has not been updated since the HRA came into force.
In contrast, the sections on case law are very much up-to-date.
As expected, the authors focus on the issues the are particularly relevant to child abuse compensation claims.
There are full and excellent chapters on causation, quantum and limitation and a chapter entirely devoted to
claims against church bodies.
One of the most useful sections is that relating to evidence. Here, the authors have clearly drawn on many
years’ experience of obtaining disclosure of local authority and other public records. As a result, they are able
to present a detailed and practical guide to the relevant legislation, including the Data Protection Act and the
Freedom of Information Act. This material is of course focussed on civil claims against local authorities, but
care practitioners will also ﬁnd the detailed information helpful.
This is not a book that the average Children Act practitioner will consult frequently, and the price of £75 for
the paperback version is a signiﬁcant ﬁnancial commitment, but it contains useful information that makes it
worth considering.
George eddon
Local Authority Solicitor
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