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“Highlight of the year for 
training and networking”

“Amazing line up of varied
and interesting speakers”

“Really enjoyable and 
thought provoking”

“Yet another excellent 
ALC conference”

“Year on year 
I am re-enthused”

“Unquestionably best way 
and value to achieve 

12 CPD hours”

Comments from the 
19th Annual Conference
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directions, letters etc)

A Template Model Order

A Case Digest
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Editorial

Editorial

The increase in the number of public law 
applications, as demonstrated by the statistics, 
was entirely predictable. Regrettably those 
holding the associated purse-strings will have 
budgeted on a reduction based on the 
misguided government policy of discouraging 
care applications. Government irresponsibility is 
profound. They are men of straw who have 
simply not bothered to heed the warnings from 
research and the experience of those working 
in the family justice system that any reduction 
would only be temporary. It is not only the 
fallout from the Baby Peter case which has 
caused the rise.

One consequence is that there is now (again) a 
widespread shortage of guardians – 230 unallocated 
cases in London at the last count and rising. 
CAFCASS is looking to accommodate the 
deficiencies of the system rather than the welfare of 
children by such short-sighted solutions as leaving 
cases without a responsible guardian for part and 
possibly all of the case. A summons to the Chief 
Executive to attend a court to explain a failure to 
appoint a guardian went unanswered.

In a sea of incompetence in the family justice system 
one remaining beacon is the contribution from 
children’s lawyers. We may be the only consistent 
feature in the child’s life. In spite of the financial 
pressures we need to ensure that our standards 
remain high. Among other considerations that 
means not simply throwing a case in the direction of 
someone with insufficient skill and no supervision. If 
we do that we become no better than the families 
who are struggling with their unskilled parenting or 
the local authority children’s service that creates 
many of our problems.

Is it worth staying on the sinking ship? Our 
commitment is such that many will and there is little 
reason to think at this time that any other ship might 
float or provide more fulfilment. But look at it this 
way. If we deliver the most effective method of 
protecting and promoting children and family 
interests at some point in less stormy waters that will 
be recognised.

Two immediate implications spring to mind. We have 
to take steps now to ensure that the MOJ and LSC 
cannot again misrepresent the causes of the budget 
increases that will follow the higher number of cases 
and our greater expenditure of time when working 
without a guardian.

Secondly from a professional viewpoint how much 
responsibility can we assume when acting for a child 
who is not competent to give instructions in the 
absence of a guardian? To what extent should we be 
prepared to shore up the gaps? Should we be seen 
potentially to undermine the position of professional 
social workers with expertise in working with 
children? Assuming we had the professional 
competence to advocate on issues such as the 
instruction of experts, whether a child should be 
removed from a family or whether the media should 
be admitted to court, should we do so? Might that 
be better than simply deferring to the local authority, 
allowing the media to run the agenda on child 
welfare or leaving the court with no alternative 
view?

Richard White

2
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Mr Justice Hedley

Keynote Address at 19th Conference of Lawyers for 
Children 14th November, 2008.

This paper presents the substance of my address.

“Young people today love luxury. They have bad 
manners, contempt for older people and talk 
nonsense when they should work. Young people 
do not stand up any longer when adults enter 
the room. They contradict their parents, talk too 
much in company, guzzle their food, lay their 
legs on the table and tyrannise their elders.” 

A Daily Mail editorial? An extract from ‘Grumpy Old 
Men’? In fact a quotation from 2,500 years ago from 
the Greek Philosopher Socrates. Some things simply 
never change, human nature amongst them and the 
issues with which we grapple are not only shared all 
over the world but have been all down the centuries. 
The fall-out from fractured human relationships is as 
old as humanity or at least as Cain and Abel. The 
sobering question is whether we as a race have got 
very much better at dealing with it.

I am fascinated by your title and in particular the no 
doubt deliberate ambiguity: are we talking about the 
perceptions of children by those in the family justice 
system or children’s own perceptions of the system? 
We would do well to consider both. I’m going to 
start, if I may, with a little autobiography, not 
because it’s interesting but because it will enable you 
to judge the value of my views.

Although I grew up in London, I have lived all my 
working (and married) life in Liverpool having gone 
to university there, a choice much simplified by the 
holding of five rejection slips. I am both a teacher 
and a vicar manqué but had rather more success as a 
foster parent and adoptive parent as well as having 
children the more conventional route. I was a 
generalist at the Bar specialising in those areas of 
work that affected those at the bottom of the social 
pile: housing, family, crime, personal injuries and 
childcare. Gradually I came to do more childcare 
than anything else. I was discouraged from 

continuing my applications for silk on the basis of 
inadequate earnings and so opted for the circuit 
bench and have now been a professional judge for 
the better part of 17 years. I have for all that time 
lived in one of the scruffier bits of Liverpool; so 
scruffy apparently, that not even ‘Fathers 4 Justice’ 
will be seen there.

So I have been around the family justice system not 
only as advocate and judge but as consumer in care 
and adoption matters as a foster parent. District A 
Liverpool foster parents group introduced me to 
some of the unsung heroes of our community, and 
my own experience of social workers, though varied, 
has been pretty positive. Those experiences have very 
much shaped my views and, I have to say, have 
doused my aspirations for the family justice system in 
cold showers of reality. One of our adopted sons is 
severely disabled and very often we have had to say 
as a family (he included), ‘well, so long as it’s better 
than any alternative, then it’s been worth it.’ It is a 
modest standard for success but at least it is 
achievable. We are under no illusions as to what we 
can do and that prevents disillusion in the face of 
failure.

Those views and experiences translate for me into 
the family justice system itself. We will never have a 
perfect system because our stock in trade is human 
imperfection. Reduced to its basic essential family 
justice is the management of the consequences of 
human failure so as to produce the best available 
outcomes for those least able to promote their own 
interests. That is not, of course, to say that we 
should not make the system as good as it can be but 
it is to recognise that it can never be as we would 
want it to be. It is in my view essential that we do 
not become obsessed by issues of system. There is a 
warning to be heeded from one no less than Sir 
Humphrey Appleby. Listen to him from the last 
instalment of ‘Yes Prime Minister’ – 

“Comprehensive education was not introduced 
with the idea of improving educational 
standards. It was to get rid of class distinction.
But the impression has been allowed to 
develop, quite wrongly, that the intention was 
to remove class distinction amongst children.” 3

Perceptions of Children in the Family 
Justice System
Illusion and Disillusion

Perceptions of Children in the Family Justice System
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“Nobody at the DES, however, ever mentions 
children. They never have. Comprehensives were 
introduced to get rid of class distinction in the 
teaching profession. It was to improve the living 
standards of teachers, not the educational 
standards of children, and to bring NUT teachers 
in primary and secondary modern schools up to 
the salary levels of their rivals in the NAS who 
previously taught in grammar schools.”

Systems are important but they are not and must 
never be allowed to become ends in themselves. At 
the same time whilst we may remind ourselves that 
the acid test of our work is the outcomes obtained 
for children, it is essential that we remain realistic 
about them. Of course we must not demonise them. 
Shakespeare’s shepherd was perhaps unduly cynical 
when he said –

“I would there were no age between 16 and 
three -and- twenty, or that youth would sleep 
out the rest; for there is nothing in between but 
getting wenches with child, wronging the 
ancientry, stealing and fighting.”

Neither, however, must we sentimentalise them. Our 
basic ambitions in family law are necessarily fairly 
modest: to leave things for children better than they 
were when we found them. And we may often have 
to be content with that. I have to confess scepticism 
of the innate human goodness philosophies and the 
reason that I find my work consistently rewarding is 
that I have but modest ambitions for it. I run the risk 
of the officer whose C.O. reported of him (according 
to Peter Ustinov) –

“He sets himself very low standards which 
unfortunately he does not live up to.”

But the best defence against disillusion is to avoid 
false hopes. After I had struggled recently in a case 
balancing private Article 8 rights against the media’s 
Article 10 rights, the Court of Appeal concluded 
(unanimously) that the learned judge had asked 
himself the wrong questions but (by a majority) that 
his answers were adequate answers to the right 
questions – I’ll settle for that!
A considerable influence on me has been 10 years 
experience with an orphan project in Malawi. Each 
time I go I am fascinated with the apparent 
psychological health of so many given the awful 
stories that surrounded so many. Basic food, shelter 
and clothing, some good education and such t.l.c. as 
25 adults can give 300 children is not much but it is 
incomparably better than the alternative and no-one 
knows that better than the young people 
themselves. Modest aspirations perhaps but so much 
better than doing nothing because we can’t do 
enough well enough. So essentially I am pretty 

encouraged about doing family work because in 
almost every case, whilst we may have fallen short of 
the best or (more usually) the best has never been on 
the menu, we do leave children in better places than 
we found them. There is one other reason for my 
optimism but I will leave that to the end.

That then is the context in which I approach the 
family justice system so let me then move on to 
some of the issues we confront today. I intend to say 
nothing of procedure, resources or other systemic 
matters. That is not to say those matters are not 
important, of course they are, but for two other 
reasons: first, there are others much more skilled and 
knowledgeable in those areas than I am and will 
inform you much better than I can; and secondly, it 
was not such considerations that drew me to this 
work in the first place or keeps me in it now and I 
guess that is true for most of us. I want to raise 
some issues that confront us in the families with 
which we have to deal.

I am conscious of a much greater awareness of 
learning disability amongst parents as well as 
children. Often learning disability can impact quite 
significantly on parenting. Now I do not want to go 
into details about learning disability, for expertise is 
available in the workshops, but I do want to use it to 
think again about our concepts of ‘welfare’ and 
‘good enough’ parenting in particular in the field of 
public law. In order to do this we need to re-visit two 
assumptions that underpin our work. The first is that 
public family law is a perpetual striking of balances 
between Article 8 rights on the one hand and child 
protection on the other. The second is that the 
criteria by which we hold that balance, ‘welfare’ and 
‘good enough parenting’ are nowhere defined in the 
law. The statute raises useful questions but is 
obdurately silent as to answers. The reason is, of 
course, that both concepts are variables; the answer 
now is not what it was 50 years ago let alone in 
Socrates’ or Shakespeare’s times. Indeed, as we shall 
see, it is not the same in every grouping in our 
contemporary culture.

Were I to ask a colleague of mine from the 1950’s 
how he saw his task (and it would of course have 
been ‘he’), he would probably say that it was to 
apply the agreed values of society to the facts of the 
case as he found them to be. In the 1950’s that 
would have been a comprehensible answer. Indeed 
even in 1992 the Court of Appeal tried to utilise that 
concept as a test of reasonableness in adoption. I 
doubt that today it has much substantive meaning. It 
would perhaps in specific communities but not 
across the whole breadth of society. In truth at the 
end of the day those concepts have the meaning 
that the court chooses to give them. There is actually 
no alternative to that but we must not be surprised 
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if we increasingly incur the ire of special interest 
groups in society. It seems to me that in public law at 
least we must be careful not to set the standard too 
high. For all its advantages, Wardship came into 
disrepute for there was a suspicion (not always 
unjustified) that it was used as a tool of social 
engineering. It is inevitable that different children will 
have radically different experiences of being 
parented. For most, we hope, it will be a fulfilling 
experience but not for all. The use of the phrase 
‘significant harm’ has implicit within it the need to 
tolerate some harm without compulsory 
intervention. Besides we do have to remember that 
children do not always see their parents as we see 
them and frequently don’t see them as the parents 
see each other. We shall have to be cautious of 
intervention when the perceived disadvantage to 
children comes from genetic disadvantage rather 
than chosen misconduct.

These tensions as to ‘welfare’ are also well illustrated 
when cultural assumptions differ whether within the 
family or between the family and the dominant 
culture. At times the issue is beyond argument as in 
female circumcision. But often if isn’t. In almost any 
gathering in the UK you can instigate heated 
argument by raising the issue of the physical 
discipline of children: light blue touch paper and 
retire to a safe distance. But if a child belongs to a 
minority culture you may not improve his life by 
defying that culture e.g. the concept of boys on 
reaching 7 living with the men, for all his friends will 
do so.

Some of these tensions can be reinforced when the 
resources of social services in the large conurbations 
are such that social workers can no longer give time 
to supporting families but have to focus their 
activities on child protection. The result, as I 
remember from my time at the Bar, was that 
standards of good enough parenting were different 
in Cheshire to Liverpool for, if Liverpool had applied 
Cheshire standards, it would have been 
overwhelmed.

It is into this morass that we are required to plunge 
daily, to investigate, to negotiate and to decide. 
What we do matters ultimately most to the child so 
what say does he have in it? And what we do, we 
do in the name of society and so what part does that 
have in it? Perhaps I can comment on these two 
matters before coming to my conclusion.

I am very much in favour of children having as great 
a role as can be in the process and I am very much 
against adults decanting on to children, directly or 
indirectly, the responsibility for making decisions. I 
don’t suppose either of those propositions would be 
hugely controversial in society as a whole. The 

problem arises when you try to implement both at 
the same time. It is quite a fine line between eliciting 
wishes and views and in effect delegating decision 
making. It is the treading of that fine line, not 
excluding the child but not either raising false 
expectations or allowing adults (especially parents) to 
shirk their responsibilities, that causes the difficulty. 
How you do that in each case is in the end a matter 
of judgment but the older the child the harder it is. I 
favour children’s involvement provided the child 
knows where the responsibility for choice lies and 
that indeed it does lie there.

My experiences of the media in family law are so far 
very positive. I have had them in on medical cases 
and indeed a care case. In each case there was 
proper compliance with the requirements of 
anonymity and a proper recognition that these cases 
(unlike apparently sentencing criminals!) are actually 
rather difficult. That leads me to the view that the 
more they know, the less we will be surrounded with 
hostile but uninformed speculation. Of course we 
should be jealous for children’s personal privacy and 
of course we don’t want rival supporters’ clubs in 
court. But I think we have less to fear as a family 
justice system from the opening of windows on to 
our world than we do from any attempt to maintain 
the present position.

So, with a proper regard to the limits of your 
patience, let me conclude. The family justice system 
stands in troubled times. There is not a shred of 
evidence to think it is going to get easier both in 
terms of pressures on it or resources made available 
to it. Yet I remain unashamedly fascinated by it and 
committed to it. There is of course nothing more 
fascinating under the sun than humanity and 
nothing more rewarding than securing an 
improvement in the lot of those least able to achieve 
it for themselves. But it is more than that that keeps 
me enthused for it. I have an old-fashioned belief in 
vocation: that we do things for no better reason that 
they need doing and they are worth doing. Family 
life and human relationships lie at the heart of the 
needs of any society and ours is no exception. I am 
under no illusions about the demands and difficulties 
we face but neither do they disillusion me in my 
aspirations. We can still leave children in a better 
place than we found them and that is what tens of 
thousands each year need. And who is going to do it 
if we don’t? And, speaking of course only for me, 
there is actually nothing else I want to do as much.

May I thank you all for the contribution you make to 
this work for without that society could not through 
the courts do a part of what it does now. The 
satisfaction that this work brings does not of course 
pay the bills but it does mean that I still look forward 
to Monday mornings! I hope you do too.
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Shelter Children’s Legal Service is a unique project 
designed to put the needs of children at the centre 
of housing law and decision making. Established in 
October 2007, it has a number of aims:

  To represent children and families with 
housing and homelessness problems

  To take forward test cases to change the law. 
  To raise awareness and knowledge of 

children’s issues and promote best practice in 
housing among housing professionals and 
policymakers through policy and 
campaigning work. 

The Children’s Legal Service is part of Shelter’s Keys 
to the Future programme. The project runs for three 
years in our London office and has been made 
possible by the generous support of Freshfields 
Bruckhaus Deringer.

April 2009 is the halfway point of the project. To 
date, we have advised more than 150 children and 
families and learnt many lessons about the extent to 
which the needs of children are taken into account 
by housing authorities and the courts. Sadly, it is all 
too rare that children’s interests are considered 
relevant to decisions which have a major impact on 
their lives.

For the second half of the project, we are focusing 
on cases in four areas where we think there is most 
scope for developing the law in a way which 
promotes the interests of children, though we will 
continue to advise on all cases. 

In particular, we are interested in:

  The duties of local authorities to 16 and 17 
year olds independent of the family;

  ̀Safety net’ cases, i.e., homelessness cases in 
which the housing authority does not have a 
housing duty to the family

  The housing needs of children with 
disabilities

  Ground 8 cases – those where housing 
associations are looking to use their powers 
to enforce mandatory eviction of families in 
rent arrears of two months or more

16 and 17 year olds
Local authorities have a duty to 16 and 17 year olds. 
However, that duty may be fulfilled (according to the 
circumstances) either by the housing department, or 
by social services, and there is often a tension 
between the two. Social services have a responsibility 
where the young person is a `child in need’, and a 
specific duty to accommodate where his/her welfare 
is likely to be “seriously prejudiced”, but otherwise 
authorities often delay, or disclaim responsibility, or 
require mediation where the young person has been 
ejected from the family home, or declare them to be 
intentionally homeless. A young person placed in 
inappropriate or unsupported temporary 
accommodation may be deemed intentionally 
homeless if that placement breaks down and refused 
further assistance. A young person leaving care, or 
coming up to leaving care, may also be offered 
inadequate or inappropriate accommodation, or may 
be required to make a homelessness application 
without the personal support from children’s services 
which they should get.

Safety net cases
Many families are not entitled to assistance under 
homelessness law, or have been rejected by the local 
authority. These include cases where the parent has 
been found `intentionally homeless’ – for example, 
because they were evicted from their previous home 
because of rent or mortgage arrears – and where the 
family is not eligible for assistance because of a 
problem with their immigration status. They 
therefore have to rely on social services for 
emergency accommodation or for a payment 
towards rent in advance and a deposit on private 
rented accommodation.

However, many local authorities consider it too 
difficult or expensive to fulfil their duties under s17 
Children Act, “to safeguard and promote the welfare 
of children…in need” and “to promote the 
upbringing of such children by their families” by 
providing services that “may include providing 
accommodation”. Instead, they will offer to 
accommodate the children only under s20. This 
means that parents face the choice of being 
separated from their children, or being homeless 

Shelter

Shelter: Keys to the future
Putting the Housing Needs of Children First
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with them – a choice that is often no choice at all, 
since the local authority may seek to take the 
children into care if the s20 offer is not accepted.

Children with disabilities
Children with disabilities are entitled to a range of 
services. Local authorities are required to assess their 
needs and to make provision for community care 
assistance where required. This can include 
alternative accommodation, or alterations to existing 
accommodation, or the provision of help in the 
home, respite care or other services.

Ground 8 cases
This is a developing area of law, in which we seek to 
challenge the practice of some housing associations 
in bringing possession proceedings against their 
assured tenants under ground 8, which applies 
where the tenant is in rent arrears of two months or 
more. Ground 8 is a mandatory ground for 
possession, and deprives the court of its discretion to 
examine the reasons why the tenant fell into arrears 
or to make a suspended possession order (allowing 
staged repayment). Such decisions are taken without 
regard to the welfare of the children in the 
household.

How can Shelter help?
Shelter Children’s Legal Service has two solicitors 
specialising in the rights and needs of children in the 
context of housing law. We provide the following 
services:

  Legally aided casework. We have a full legal 
aid contract in housing. We can advise clients 
and represent them in the courts. If you have 
a case with a housing element, we are happy 
to be referred the housing element and work 
with you to find a solution for your client. We 
are particularly looking for the types of cases 
set out above, but would consider any case 
where the interests of children are at stake.

  Pro bono casework. Due to the generous 
support of Freshfields Bruckhaus Deringer, we 
can take on pro bono cases for those not 
eligible for legal aid in the categories above

  Consultancy and second tier support. We can 
provide one-off or ongoing advice to lawyers 
and advisers dealing with any case affecting 
children. If you have a question about 
housing law or housing has become an issue 
in your case, call us and we can assist

  If you have a particular issue in your area or 
with one of your cases that could feed into 
our policy or campaigning work, let us know

Case Study
S was 16 years old and 7 months pregnant. She had 
come to the UK at the age of 11 from an EEA 
country with her mother, and had attended 
secondary school in London. However, she had been 
thrown out by her mother for bringing her boyfriend 
into the house. Her mother would not take her back. 
As an EEA national, the local authority housing 
department decided she did not have a right of 
residence in the UK and would not be 
accommodated. Social services agreed to 
accommodate her, but for one week only, after 
which she would be expected to return to her 
country of origin. She was then referred to the 
Children’s Legal Service. We challenged the council’s 
decision in relation to the right of residence, and also 
sought assistance from social services under s20 
Children Act, on the basis that the housing 
department’s refusal to accommodate her made her 
a child in need. We were eventually able to persuade 
the local authority that she had a right of residence 
and was eligible for assistance, whereupon the 
housing department accepted that they had a duty 
to house her.

To discuss any aspect of our work or if we can help 
in any way, please call the Children’s Legal Service 
administrator, Holly Padfield-Paine, on 0844 515 
2156.
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Interim Care Orders

Interim Care Orders in the wake of 
Re L1

Alev Giz
1 Garden Court

The Statutory Test
Section 31(1) of the Children Act 1989 (CA 1989) 
states that the court may make an order placing a 
child in the care of a designated local authority or 
putting him under the supervision of a designated 
local authority. Section 31(2) sets out the criteria to 
be met in order for a care or supervision order to be 
made:

“A court may only make a care or supervision 
order if it is satisfied-
  (a)  that the child concerned is suffering, or is 

likely to suffer, significant harm; and
  (b)  that the harm, or likelihood of harm, is 

attributable to-
   (i)  the care given to the child, or likely to 

be given to him if the order were not 
made, not being what it would be 
reasonable to expect a parent to give 
to him; or

   (ii)  the child’s being beyond parental 
control.

Section 31(9) provides some definition of harm for 
the purposes of the section:

“’harm’ means ill-treatment or the impairment of 
health or development”.

The component elements of harm are further 
defined as follows:

“’development means physical, intellectual, 
emotional, social or behavioural development;
“’health’ means physical or mental health; and
“’ill-treatment’ includes sexual abuse and forms 
of ill-treatment which are not physical.”

Section 31(10) provides that where the issue of 
whether harm is significant turns on the child’s 
health or development, “his health or development 
shall be compared with that which could reasonably 
be expected of a similar child.”

This is the threshold which must be crossed before 
the court can even contemplate the making of a care 
or supervision order at a final hearing. If the 
threshold is crossed, the court must then go on to 
scrutinize the care plan, apply section 1 of the CA 
1989 (paramountcy, welfare checklist and the no 
order principle) and decide whether, in all the 
circumstances, the child’s welfare requires the 
making of the care or supervision order sought.

Section 38(1) CA 1989 provides for the possibility of 
interim orders being made where the proceedings 
are adjourned or a direction is made for an 
investigation of the child’s circumstances under 
Section 37(1).

On an interim basis, the statutory threshold that 
must be crossed is set considerably lower by Section 
38(2) CA 1989 which provides:

“A court shall not make an interim care order or 
interim supervision order under this section 
unless it is satisfied that there are reasonable 
grounds for believing that the circumstances with 
respect to the child are as mentioned in section 
31(2).”

This very lax test has been the subject of much 
debate and interpretation and development in case 
law. This has, partly, been borne out of the following 
considerations:

  The need to make sure the issue is not 
prejudged;

  The need to respect Articles 6 and 8 of the 
European Convention on Human Rights;

  The need to protect children and their 
parents from preemptory and unnecessary 
removal of children from their natural 
families.

The Judicial Test
The decision of Ryder J in Re L (Care Proceedings: 
Removal of Child)2 is now regarded as the 
authority on the test that must be met by a local 
authority on an application for an interim care order 
where the care plan provides for interim removal of a 
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child from birth parents or family. The test, broadly, is 
whether there is an “imminent risk of really serious 
harm” to warrant such removal.

Re L did not just arrive out of the ether – it is the 
most recent in a line of authorities in which the 
threshold criteria for interim orders has been 
interpreted and developed. In the initial period 
following the coming into force of the CA 1989, it 
was believed and held to be the case that to obtain 
an interim care order, all a local authority had to 
establish was the reasonable grounds in Section 
38(2) even when the interim care plan involved 
removal (as in e.g. F v Kent County Council3 where 
it was emphasised that requiring proof of the section 
31(2) criteria would be unrealistic in most cases, not 
least because there will be often be disputed facts 
which the court is not in a position to resolve at an 
interim hearing). 

This almost runaway situation, which so clearly 
favoured the local authority, was clawed back by 
judicial decision-making and the balance of power 
tilted more in favour of parents. Of particular note in 
this development are the following decisions:

(i)  Re C and B (Care Order: Future Harm)4 in 
which the Court of Appeal considered an appeal 
by parents against final care orders based on a 
possibility of harm at some time in the future. 
The children concerned had been the subjects of 
interim care orders and Hale LJ (as she then was) 
commented on those orders as follows:

“The local authority had applied for an interim 
care order in relation to J. We are told that the 
matter was dealt with on submissions and that 
the mother and father left court before the 
hearing ended. The result was an interim care 
order and a recovery order in relation to J. I am 
bound to comment about that. On what basis 
could it possibly be appropriate to remove a 10-
month-old baby from the only parents and home 
he had ever known, at a crucial stage in the 
development of his attachments, when there was 
no evidence that he was at immediate physical 
risk and, indeed, no evidence that he was at 
immediate emotional risk? All the evidence was 
that he was doing well. All the evidence was that 
there was no existing pointer to anything that 
might have been thought to indicate that he was 
not doing well at that time. Any evidence of a 
risk of harm was to his intellectual and emotional 
development at a considerably later stage. The 
report of Mr. W which I have quoted tended to 
assume that it had been shown that CM had 
suffered harm when, as far as the evidence 
before us is concerned, there was no evidence to 
support that assumption.

I do not, of course, wish to suggest that there 
are no cases in which one should intervene now 
to prevent future harm, or that none of those 
cases may warrant immediate pre-emptive action 
before the case comes on for full hearing. But 
this was nowhere near a clear enough case of 
the former to warrant the latter. It was a classic 
example of a situation where the case for 
intervention should have been proved by a full 
hearing in court before the intervention took 
place, and not after.”

It was held that the action taken by a local authority 
and sanctioned by the court must be a 
“proportionate response to the nature and gravity of 
the feared harm……The principle of proportionality 
must be that the local authority works to support 
and eventually reunite the family unless the risks are 
so high that the child’s welfare requires alternative 
care.”

(ii)  Re H (a child) (interim care order)5 where the 
Court of Appeal considered the jurisdiction to 
make interim care orders in the light of Articles 
6 and 8 of the European Convention on Human 
Rights. Thorpe LJ held that the rights afforded to 
the parents by Articles 6 and 8 required that the 
court should abstain from a premature 
determination of their case unless the welfare of 
the child required it. The separation there 
proposed was from birth parents to foster 
parents which would be “deeply traumatic for 
the child and of course open to further upset 
should the parents’ case ultimately succeed, that 
separation was only to be contemplated if the 
child’s safety demanded immediate 
separation.”

(iii)  Re M (Interim Care Order: Removal)6 in 
which Thorpe LJ gave the leading judgment in 
an appeal by the mother against an interim care 
order sanctioning the continued removal of one 
of her four children from the family home. He 
stated “I do not believe that the very high 
standards that must be established to justify the 
continuing removal of a child from home were 
made good in this case, simply on the basis of 
the somewhat speculative evidence of the 
guardian. Nor was the potential risk to R of 
extended separation sufficiently reflected in the 
judgment.”

(iv)  Re K and H7 in which Thorpe LJ put the position 
clearly: “Decisions in this court have emphasised 
that at an interim stage the removal of children 
from their parents is not to be sanctioned unless 
the child’s safety requires interim protection.”

Association of Lawyers for Children  Spring 2009 Issue 44

9

ALC Newsletter Text Issue 44.ind9   9 16/09/2009   09:17:41:



(v) In Hasse v Germany8 the European Court of 
Human Rights adjudicated on the propriety of 
removing children from their home and parents on 
an interim basis as follows:

“The measures taken by the district court clearly 
amounted to an interference with the rights of 
the parents to respect for their family life. The 
interference was also in accordance with the law 
and pursued a legitimate aim, namely to protect 
the ‘health and morals’ and the ‘rights and 
freedoms’ of the children. Notwithstanding this, 
the court found that the provisional withdrawal 
of their parental rights and the removal of the 
children was not supported by relevant and 
sufficient reasons and the parents had not been 
sufficiently involved in the decision-making 
process. There had been no urgency to justify the 
interim injunction, as an imminent danger to the 
children had not been established. Moreover, the 
manner in which the measure had been 
implemented, removing the children the 
following day from their respective schools or 
from home, went beyond the exigencies of the 
situation. In particular, the removal of the 
newborn baby from the hospital was an 
extremely harsh measure. The court was not 
satisfied that there were extraordinarily 
compelling reasons for the authorities to proceed 
in such an intrusive manner in the parents’ family 
life, which had placed the mother under 
considerable physical and mental strain and 
deprived the baby of close contact with his 
natural mother. Although the Federal 
Constitutional Court later set the impugned 
measure aside, it formed the basis of the 
continuing separation of the parents and the 
children. The measures taken, because of their 
immediate impact and consequences, were, 
therefore, difficult to redress. In such 
circumstances, there had been a violation of Art 
8 of the Convention.”

The court also observed that “imminent danger 
should actually be established.”:

“The court observes moreover that, before public 
authorities have recourse to emergency measures 
in such delicate issues as care orders, the 
imminent danger should be actually established. 
It is true that in obvious cases of danger no 
involvement of the parents is called for. However, 
if it is still possible to hear the parents of the 
children and to discuss with them the necessity 
of the measure, there should be no room for an 
emergency action, in particular when, like in the 
present case, the danger had already existed for 
a long period. There was, therefore, no urgency 
as to justify the district court’s interim 
injunction.”

(vi)  In the context of the removal of a newborn baby 
at birth, in P, C and S v UK9 the European Court 
of Human Rights held that this was an extremely 
harsh measure requiring exceptional 
justification. The parents’ rights under Article 8 
had been breached as the draconian step of 
removing the baby from the mother rather than 
supervising her initial care of the baby in the 
hospital was not supported by relevant and 
sufficient reasons. This was developed further by 
Munby J in Re M (Care Proceedings: Judicial 
Review)10 where he held that such removal was 
a “draconian and extremely harsh measure, 
which demands extraordinary compelling 
reasons.” He further held and observed as 
follows:

“At the risk of unnecessary repetition I 
emphasise that the removal of a child from his 
mother at or shortly after birth is a draconian and 
extremely harsh measure which demands 
‘extraordinarily compelling’ justification. The 
fullest possible information must be given to the 
court. The evidence in support of the application 
for such an order must be full, detailed, precise 
and compelling. Unparticularised generalities will 
not suffice. The sources of hearsay evidence must 
be identified. Expressions of opinion must be 
supported by detailed evidence and properly 
articulated reasoning. Save in wholly exceptional 
cases, parents must be given adequate prior 
notice of the date, time and place of any 
application by a local authority for either an 
emergency protection order or an interim care 
order. They must also be given proper notice of 
the evidence the local authority is relying upon.

If a baby is to be removed from his mother, one 
would normally expect arrangements to be made 
by the local authority to facilitate contact on a 
regular and generous basis. It is a dreadful thing 
to take a baby away from his mother: dreadful 
for the mother, dreadful for the father and 
dreadful for the baby. If the State, in the guise of 
a local authority, seeks to intervene so drastically 
in a family’s life – and at a time when, ex 
hypothesi, its case against the parents has not 
yet even been established – then the very least 
the State can do is to make generous 
arrangements for contact. And those 
arrangements must be driven by the needs of the 
family, not stunted by lack of resources. Typically, 
if this is what the parents want, one will be 
looking to contact most days of the week and for 
lengthy periods. And local authorities must be 
sensitive to the wishes of a mother who wants to 
breast-feed and must make suitable 
arrangements to enable her to do so – and when 
I say breast-feed I mean just that, I do not mean 
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merely bottle-feeding expressed breast milk. 
Nothing less will meet the imperative demands of 
the European Convention. Contact two or three 
times a week for a couple of hours a time is 
simply not enough if parents reasonably want 
more.”

Munby J has also just given judgment in Re Unborn 
Baby D (Bury Metropolitan Council v D)11 in 
which he made a declaration that the local authority 
would be pursuing a lawful course of action in 
removing the baby at birth (the application for 
declaratory relief being made pre-birth) on the very 
particular and highly unusual facts of the case. There 
was ample evidence before him to show that the 
baby was at birth going to be at serious risk of harm 
from his mother. This evidence was of such a grave 
danger that the course of action proposed, i.e. 
removal at birth with no notice having been given to 
either parent of the intended removal, was not 
merely justified but imperative. In so removing the 
baby, the local authority would not thereby be 
breaching the parents’ article 6 and article 8 rights.

(vii)  Also of note, although dealing with the test to 
be satisfied before an Emergency Protection 
Order (EPO) can properly be made, are the 
decisions in X Council v B and others12 in 
which Munby J. summarised 14 points that 
emerged from his consideration of the law on 
interim removal and Re X (Emergency 
Protection Orders)13 in which McFarlane J. 
followed and endorsed the decision of Munby J 
and held that the 14 key points made by him in 
that case should be copied and made available 
to Justices hearing an EPO on each and every 
occasion that such an application is before 
them. Of the 14 points summarised by Munby J, 
the first is perhaps the most important in setting 
out the test that the local authority must pass:

“An EPO, summarily removing a child from his 
parents, is a ‘draconian’ and ‘extremely harsh’ 
measure, requiring ‘exceptional justification’ and 
‘extraordinarily compelling reasons’. Such an 
order should not be made unless the FPC is 
satisfied that it is both necessary and 
proportionate and that no other less radical form 
of order will achieve the essential end of 
promoting the welfare of the child. Separation is 
only to be contemplated if immediate separation 
is essential to secure the child’s safety: ‘imminent 
danger’ must be ‘actually established’.”

Re L
So to Re L itself. The case concerned a 7 month old 
baby who was the subject of care proceedings on 
the basis of concerns about the risk of harm created 
by the mother’s relationship with the father. The 
local authority initiated care proceedings on the basis 

that the mother refused to separate from the father, 
thereby subjecting the baby to a risk of emotional 
harm by reason of his drug and alcohol use and his 
unpredictability. The local authority obtained a care 
order in the FPC and conducted a residential 
assessment of the mother’s care of the baby. The 
local authority sought a renewal of the interim care 
order on the basis that the mother had failed to end 
her relationship with the father and that therefore 
their revised interim care plan was to remove the 
baby under the ICO. The mother applied for a 
viability report to be obtained with a view to a 
further residential assessment to focus on her ability 
to separate from the father, in which she was 
supported by one of the experts in the case. Her 
application was refused by the FPC who, it seems, 
embarked on a full hearing of the care proceedings 
on the merits of all the issues. Following 3 days of 
hearing, the FPC adjourned part heard to a further 
5-day slot. Ryder J considered the mother’s appeal 
and renewed the ICO on the basis that the mother 
would undertake a further residential assessment for 
up to 3 months with the baby to remain with her. 
On the facts of the case, Ryder J held that if the 
mother and child remained at the current foster 
carers or at the proposed residential unit until the 
final hearing, no immediate harm would be caused 
to the child. 

The following points emerge from Ryder J’s 
judgment:

(i)  In order to persuade the court to sanction the 
removal of a child, it is not sufficient for a local 
authority to demonstrate that the interim 
threshold criteria has been met.

(ii)  Removal of a child is a separate consideration 
from the existence of the interim threshold or 
the need for an interim order (both of which 
were established in this case).

(iii)  The test to be applied to the question of 
removal:

“When considering whether to remove a 
child at an interim stage the court had to 
consider whether there was an imminent 
risk of really serious harm.”

(iv)  If there was not an imminent risk of really 
serious harm, the issue of whether or not the 
mother was able to provide good enough long 
term care was a matter for determination at a 
final hearing and was not to be the subject of 
litigation at an interim hearing, “effectively 
prejudging the full and profound trial of the 
authority’s case and the parents’ response and 
thereby usurping the function of the final 
hearing.”
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(v)  The nature and extent of the risk must be 
considered and “the question remained whether 
the consequences of the risk had been, or could 
be, adequately protected against.”

Has the test that the local authority must pass now 
really been raised? I proffer the following 
observations:

(i)  Many say yes, undoubtedly, by the use of the 
words “imminent” and “really” and that the 
previous case law does not demand such a 
stringent test to be passed.

(ii)  We have the unusual situation where the level 
of harm for a final hearing remains at 
“significant” but is set higher at “really serious” 
for an interim hearing where the plan, in both 
instances, involves removal. Such a high level of 
harm is really only justifiable at an interim stage 
in order to prevent contraventions of article 6 
and article 8 rights and to guard against the 
danger of prejudging the case at an interim 
stage. This is analogous to the strong, cogent 
evidence of immediate need or danger or other 
compelling reason or event required to justify an 
interim change of residence in private aw 
proceedings, whereas, on a final residence 
hearing, the decision may be based on very 
finely balanced and sophisticated arguments 
regarding where the welfare of the child lies.

(iii)  In his judgment, Ryder J equates his test with 
that formulated by Thorpe LJ in Re H (see 
paragraph 10(ii) above):

“Even more stark is the failure to acknowledge 
the need to consider on the alleged facts of this 
case whether (a) there is an imminent risk of 
really serious harm, i.e. whether the risk to 
L’s safety demands immediate separation 
(per Thorpe LJ in Re H..).”

So perhaps Ryder J thought he was restating what 
had already been decided by the Court of Appeal 
and did not set out to heighten the test at all.

(iv)  Ryder J further equates the test with an “acute 
safety question necessitating the child’s 
removal” which is really putting the same test as 
developed in prior authorities in a slightly 
different way.

(v)  At the interim stage (as well as the final stage) 
the court must first ask whether the threshold is 
crossed. If it is, then the court must consider the 
care plan and apply the principles in Section 1 
CA 1989 (paramountcy, the no order principle 
and the avoidance of delay principle). If the 
interim care plan is for removal, it is in this 

second stage that the court must consider 
whether the case, on its facts, satisfies the test 
of imminent risk of really serious harm (or 
whether the child’s safety requires immediate 
separation). If the answer to this is no then the 
court will decline to sanction an interim removal. 
The court’s power to thereafter control what 
happens is quite limited. Effectively, if the court 
therefore disagrees with the interim care plan, 
all that can be done is to refuse to make the ICO 
and replace it with an interim residence order 
with or without an interim supervision order, IF 
that will adequately address the concerns in the 
case. Ryder held that on the facts of Re L the 
threshold was clearly met AND the need for an 
ICO was clearly met. It seems he then relied on 
the co-operation of the local authority in 
agreeing to the course he proposed and also 
undertaking not to remove the child from the 
mother without first bringing the matter back to 
court. Had there not been this agreement and 
undertaking, what would have been the 
appropriate order?

(vi)   It must remain the case that there can be no 
objective test to be applied but that there must 
be a combination of both objective and 
subjective elements based on the particular child 
in question in his state of health and with his 
particular needs, the facts of the case, the 
particular parents and the available evidence. A 
really serious risk of imminent harm for one 
child may, for example, be established on the 
basis of a failure to keep a key medical 
appointment necessary to plan essential surgery 
but that failure to keep the 4th in a row of 
standard routine appointments might not.

Conclusion and Guidance
Fascinating though the journey through the 
jurisprudence that led to Re L is, what practical 
guidance can be given in the light of Ryder’s 
judgment? If you are acting for parents and facing 
an application for an ICO where the interim care 
plan is for removal, Re L and its predecessors must all 
be fully utilized and relied upon. There has perhaps 
never been a better time to argue against an ICO 
involving removal.

If, on the other hand, you are a local authority 
proposing to remove a child at an interim stage in 
the proceedings or a guardian supporting such an 
interim care plan, Re L, of itself, should not put you 
off making or supporting the application. It may be 
difficult in a case of chronic neglect or failure to co-
operate, to argue that some event has elevated the 
case to the level where an imminent risk of really 
serious harm exists. This may have to be the subject 
of imaginative advocacy. It may on the other hand be 
possible to argue that the final act of neglect or 
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failure to co-operate has tipped the scales such as to 
necessitate interim removal. If the professionals 
involved seriously believe that the child’s immediate 
welfare lies in removal, applications should still be 
pursued. The result of not doing so will ultimately 
lead to further tragedies such as Baby P, with 
children slipping through the system with inadequate 
protection.

It must be remembered that the facts which 
constitute an imminent risk of really serious harm to 
one child may be a much lesser risk to another child. 
It will all remain a question of fact and degree and 
we must have faith that each case will continue to 
be decided on its own facts. It will be interesting to 
see whether the judicial pendulum will swing the 
other way to any degree in response to cases such as 
Baby P. This will no doubt be the subject of future 
appeals and argument. The test in Re L is ripe for 
consideration by the Court of Appeal. So watch this 
space!!
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The National Youth Advocacy 
Service (NYAS)
Elena Fowler
Chief Executive, National Youth Advocacy Service

The National Youth Advocacy Service (NYAS) is a 
unique ‘not for profit’ children’s charity which 
supplies socio-legal advice, information, signposting 
and advocacy services to children and young people, 
and has provided a range of safety net services over 
the last thirty years. NYAS was the first Children’s 
Charity to achieve a legal aid franchise ten years ago 
and offers a complete range of social and legal 
advice and representation to children.

NYAS has developed a range of specialist advocacy 
services, with more than sixty projects and fourteen 
offices across England and Wales. Some 50,000 
children use our broad range of services annually. 
These include a child friendly Help Line accessible by 
direct chat or text with specialist services to children 
and young people in mental health settings or with 
disabilities, as well as for children and young people 
looked after in residential care, foster care and 
residential schools. With a joined up approach to 
advice giving for children, these services provide a 
ready gateway for children to access legal advice and 
information. NYAS provides participation and 
consultation with young people through the 
development and support of young people’s groups, 
and Children in Care Councils. In Birmingham, NYAS 
provides a Signposting service which, with an online 
Directory of the community services available, allows 
children and their families to seek advice and support 
for any issue they may have, and to obtain referral to 
appropriate voluntary or statutory services across all 
the tiers. 

The Case for Change
NYAS appears to be the victim of a ‘disconnect’ 
between two government departments - DCSF and 
the MOJ - and their two non departmental public 
bodies - CAFCASS and the Legal Services 
Commission (LSC). Under the new proposals the LSC 
will fund legal work and the responsibility for all 
social work input in rule 9.5 private law cases will be 
passed to CAFCASS and removed from the LSC’s 
funding scope from 2010. In the process, it is 

estimated that the numbers of 
children who have a voice in 
complex private disputes about 
their future residence and contact arrangements will 
be reduced by approximately a third. NYAS’ highly 
valued services will fall through the resulting 
departmental funding gap in the same way as many 
thousands of the children they help, who have fallen 
through the gaps in statutory provision. The problem 
is that NYAS’ rare combination of children’s social 
work and legal services do not fit readily into the LSC 
new specification for family law services. What is 
needed is a joined up departmental funding route to 
support NYAS’ established infrastructure of joined up 
specialist services for children. If no route can be 
found then the agency’s expertise and capacity to 
help hundreds of children at risk in private law 
proceedings will be lost. In addition, NYAS’ specialist 
teams of children’s caseworkers – some of the most 
experienced in the country, will be broken up at the 
same time as the government is committing £58 
million to recruit and train child care social workers.

In their response to the Consultation on fees the 
Family Justice Council commented: ‘We take the 
opportunity to remind the LSC about what the FJC 
said in its Civil Bid Rounds response about the 
position of NYAS (see para.10 of that response):

“The proposed new framework will also drive out 
organizations such as NYAS who have been 
committed to providing a service for children; it is 
not in their remit to provide a range of family 
legal services for adults. It provides specialist legal 
advice, support and services to vulnerable 
children. Its’ services are of high quality and great 
value and, consequently, the LSC should maintain 
a system which allows excellent organizations 
such as NYAS to continue their work”.1

The LSC conceded in July 2007 that ‘The majority of 
respondents (to their Consultation on Separate 
Representation, 2006) felt that the President’s 
Practice Direction was a ‘robust enough framework’ 
taking proper account of a range of critical factors in 
the child’s life and the ‘judiciary’s discretion to order 
separate representation based upon particular facts 
of the case’’2 Yet the proposals contained in the two 
2009 Consultations undermine the present use of 
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rule 9.5 and make a targeted assault on NYAS’ 
‘tandem model’ approach. The Judiciary are only too 
well aware of the problems. – ‘It is proposed that 
from 2010 an already impossibly overstretched and 
under funded CAFCASS will be required to accept all 
appointments under rule 9.5, even those cases in 
which a judge considers it to be plain that the 
allocation of the case to CAFCASS is inappropriate’ 3. 

Inspection reports have consistently revealed 
CAFCASS’ difficulties, and despite some 
improvements, their CEO, Antony Douglas, 
acknowledges ‘there is still a challenge to meet 
demand from the amount of court proceedings, 
mainly in private law (divorce proceedings) and 
recently there has been an increase in the amount of 
care proceedings being taken by local authorities to 
protect children at risk of harm, which also places 
pressure on CAFCASS.’ 4.

NYAS’ legal team specialise in the separate 
representation of children and the NYAS approach 
involves a ‘tandem model’ with the social worker 
and solicitor working closely together. If the 
proposals put forward by the LSC in the ‘new Unified 
Contract’ for Family Law, and their proposals for 
Family Legal Funding from 2010 are adopted, NYAS 
would no longer be able to deliver a national 
specialised socio-legal service for children. 

There are a small number of very high conflict cases 
such as those set out in the CAFCASS/NYAS 
protocol, and which comply with the criteria for 
separate representation of a child as set out in the 
President’s Practice Direction.5 For these cases it is 
either not possible or not advisable for CAFCASS to 
be appointed. They can only be resolved through the 
expertise of a skilled children’s solicitor and 
independent social worker working ‘in tandem’ to 
ensure that the rights and welfare of that particularly 
vulnerable child receive the careful assessment and 
separate representation that only full party status can 
give. It would be false economy to limit funding in 
these cases as they are amongst the most intractable 
and expensive in the system. Where the needs of the 
children are not satisfactorily addressed this 
vulnerable group go on to make long term demands 
on mental health, residential care, and/or youth 
justice services and budgets.

It would be more costly if CAFCASS were to attempt 
to replace NYAS’ services and it is likely that they 
would be less effective. Any such services would not 
be perceived by the service users to be independent. 
A commissioning relationship with CAFCASS would 
undermine NYAS’ independence, and jeopardise 
NYAS’ effectiveness with those families where the 
relationship with CAFCASS has broken down. It 
would reinforce the ‘power imbalances’ which are 
inherent in the relationship between purchasers and 
providers and are described in the Government’s 

Compact with the voluntary sector6. NYAS is not an 
independent social work agency and the supply of 
independent social workers to CAFCASS would not 
fit with our charitable purpose, per se. 

There is a strong case to support the retention and 
development of NYAS’ joined up services. The 
combined work of the NYAS solicitor and social 
worker, and our excellent links with reliable experts 
in other disciplines, can unstick cases so that they 
progress after many years in the system and do not 
come back to court. This makes the service cost 
effective for the family justice system. It is also 
effective in improving outcomes for children. It is not 
unusual for NYAS to see children who have been 
involved in between 10 and 20 different sets of court 
proceedings during the course of their childhood.

NYAS has had consistent support from all levels of 
the Judiciary, including the President of the Family 
Division. The Response of the Circuit Judges7 to the 
LSC Consultation on Civil Bids Rounds for 2010 
clearly demonstrates this: 

‘NYAS has, since its inception, been regarded by 
all levels of judiciary who came across its 
workers, as an invaluable resource. NYAS has an 
excellent record of resolving cases of implacably 
hostile parents refusing contact to the non-
resident parent. NYAS operates country-wide. 
Having one office is, in this instant case, a 
distinct advantage, due to having central 
organisation and administration, employing 
highly qualified workers, based in different 
locations and available to work countrywide.

The Proposal
The proposal is for the MOJ/LSC and the DCSF/
CAFCASS to establish a funding route from current 
budgets, as recommended by the Family Justice 
Council, to ensure the continuation of NYAS’ 
independent services for the most vulnerable children 
embroiled in family law proceedings. This could be 
achieved through a joint agreement between the 
DCSF and the MOJ, to provide protected funding of 
the legal and social work input to the most complex 
children cases in private law. This would be in line 
with the Government’s Funding and Procurement 
Code.8 Cash limited and ring fenced money from the 
two departments could maintain NYAS as a small, 
independent, grant funded socio–legal agency for 
the protection and representation of children in rule 
9.5 proceedings, and for those who need the services 
of a body that is independent of CAFCASS, using the 
same model as the Office of the Official Solicitor.
A new model could take the form of a partnership 
between NYAS and CAFCASS with shared funding 
from the DCSF and the MOJ; this would allow for a 
cost-effective, coherent and creative response in a 
highly specialised area of work to protect some of the 
nation’s most vulnerable children. Ring fenced, 
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targeted funding would ensure that budgets were 
controlled, and the service outcome driven. The MOJ/
LSC would take responsibility for an amount 
corresponding to current legal and non social work 
expert/disbursement costs and DCSF/CAFCASS would 
take responsibility for the social work costs. This 
would comply with the funding direction proposed in 
the LSC Consultation. The LSC would no longer incur 
social work costs. No additional costs would be 
incurred, and the LSC would effectively make a 
saving in their budget. Funding would be drawn from 
existing budgets with a protected fund established, 
to enable at least current levels of NYAS’ activity to 
continue. The existing funding, including 
disbursement costs currently met by the LSC, should 
be transferred to the fund. This would remove NYAS’ 
legal work from the limitations of the service 
specification criteria of the Unified contract and set 
out in the proposals for 2010, and would allow 
continuation of a service that meets the needs of a 
small but critically important group of vulnerable 
children.

Under such an arrangement, DCSF/CAFCASS would 
not have to replicate NYAS’ existing provision, and 
they would be spared the necessary development 
and management costs. Thus both departments 
would deliver effective services for children in private 
law proceedings with some efficiency savings.

NYAS would be happy to be subject to the same 
independent Quality Assurance processes and 
monitoring as CAFCASS, which could include 
monitoring against the revised outcomes framework 
which recognises the crucial role of parents, carers 
and families9. 

The LSC strategy paper acknowledged that ‘Children 
are particularly at risk of harm from high conflict 
relationship breakdown’ and promised that ‘Access 
to integrated specialist legal advice’ for such children 
‘will be a priority for the LSC over the next five 
years’10. In addition, Government policy in response 
to the Laming Report is ‘to strengthen the social care 
work force’. It is important to ensure that NYAS’ 
skilled specialist child care practitioners remain 
available to children - recognised for their important 
contribution as essential experts within that 
workforce. The recent DCSF Select Committee report 
highlighted the need for a renewed emphasis on 
Safeguarding and in her evidence, Baroness Morgan 
of Drefelin described her department’s ‘longer term 
strategy bringing together experts from across the 
profession to create a comprehensive and joined up 
children’s workforce highlighted in the Children’s 
Plan’11. This joined up approach should surely also be 
the aim of the LSC and should allow the DCSF and 
LSC to reach an agreement for shared funding for 
NYAS’ socio–legal model, as two Government 
departments engaging with the Voluntary sector and 
both working in the best interest of children. NYAS is 

not seeking additional or new money, but as Lord 
Justice Wall said in his Cardiff speech, there is ‘an 
urgent need for funding to establish a “joined up” 
approach.12’

The view of the judiciary is concisely expressed13 -
NYAS is often invited to intervene when CAFCASS 
has failed, due to lack of resources or expertise. 
NYAS are asked by the judiciary to resolve 
longstanding problems as a result of which children 
invariably suffer significant harm, mostly 
emotional.…….the demise of NYAS, whichever way 
it may be approached, flies in the face of logic. 
CAFCASS is stretched to its maximum capacity. NYAS 
has a record of excellence. Abolishing the latter 
would add to the already overstretched CAFCASS, 
detracting from available expertise without 
substituting it with anything viable. 

The child/young person will be ill served by this 
approach. This must not be allowed to happen.’

1  Family Legal Aid Funding from 2010. A 
Consultation. Representation, Advocacy and Experts 
fees. Response of the Family Justice Council. Para 
59. April 2009

2  Separate Representation of Children –Summary of 
Responses to a Consultation Paper- Code No 
CP(R)20/06,published 26 July 2007

3  His Honour Judge Clifford Bellamy. Op.Cit
4  CAFCASS Ofsted S1 report press release 7th 

January 2009
5  Representation of Children in Family Proceedings 
Pursuant to Family Proceedings Rules 1991 Rule 
9.5)(2004) 1 FLR 1188

6  www.CabinetOffice.gov.uk. The Compact: An 
alliance for cultural change. Ed Milliband. 11.04.07

7  Response of the Circuit Judges of the Principal 
Registry of the Family Division (“PRFD”) and Gee 
Street to the Legal Services Commission 
Consultation on Civil Bids Rounds for 2010 contract

8  Compact.Working Together, Better Together. 
Funding and Procurement Code. 2005. www.
thecompact.org.uk 

9  Every Child Matters. Change for children. Revised 
outcomes framework. 03.04.08. DCSF

10  Making Legal Rights a Reality for Children and 
Families – The Legal Services Commission’s Strategy 
for Family Legal Aid’, Volume 1, Para 1.8

11  House of Commons Children, Schools and Families 
Committee. Vol 2. 09.03.09

12  Whattaya Mean – ‘Quo Vadis?’’: Thoughts and 
Aspirations for the Future of Family Justice. (A 
Lecture In Honour of Professor Mervyn Murch, 
Delivered by Lord Justice Nicholas Wall at The 
University of Cardiff on 30 November 2006)

13  Response of the Circuit Judges of the Principal 
Registry of the Family Division (“PRFD”) and Gee 
Street to the Legal Services Commission 
Consultation on Civil Bids Rounds for 2010 contract
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Sir Mark Potter
President of the Family Division
Attendance of Media Representatives at 
Hearings in Family Proceedings

This Practice Direction below is made by the 
President of the Family Division under the powers 
delegated to him by the Lord Chief Justice under 
Schedule 2, Part 1, paragraph 2(2) of the 
Constitutional Reform Act 2005, and is approved by 
the Lord Chancellor.

1. Introduction
1.1 This Practice Direction supplements rule 10.28 
of the Family Proceedings Rules 1991(“FPR 1991”) 
and deals with the right of representatives of news 
gathering and reporting organisations (“media 
representatives”) to attend at hearings of family 
proceedings which take place in private subject to 
the discretion of the court to exclude such 
representatives from the whole or part of any 
hearing on specified grounds.1 It takes effect on 27 
April 2009.

2. Matters unchanged by the rule
2.1 Rule 10.28(1) contains an express exception in 
respect of hearings which are conducted for the 
purpose of judicially assisted conciliation or 
negotiation and media representatives do not have a 
right to attend these hearings. Financial Dispute 
Resolution hearings will come within this exception.  
First Hearing Dispute Resolution appointments in 
private law Children Act cases will also come within 
this exception to the extent that the judge plays an 
active part in the conciliation process.  Where the 
judge plays no part in the conciliation process or 
where the conciliation element of a hearing is 
complete and the judge is adjudicating upon the 
issues between the parties, media representatives 
should be permitted to attend, subject to the 
discretion of the court to exclude them on the 
specified grounds.  Conciliation meetings or 
negotiation conducted between the parties with the 
assistance of an officer of the service or a Welsh 
Family Proceedings officer, and without the presence 
of the judge, are not “hearings” within the meaning 
of this rule and media representatives have no right 
to attend such appointments.

The exception in rule 10.28(1) does not operate to 
exclude media representatives from:

  Hearings to consider applications brought 
under Parts IV and V of the Children Act 
1989, including Case Management 
Conferences and Issues Resolution Hearings

  Hearings relating to findings of fact
  Interim hearings
  Final hearings.

The rights of media representatives to attend such 
hearings are limited only by the powers of the court 
to exclude such attendance on the limited grounds 
and subject to the procedures set out in paragraphs 
(4)-(6) of rule 10.28.

2.2 During any hearing, courts should consider 
whether the exception in rule 10.28(1) becomes 
applicable so that media representatives should be 
directed to withdraw.

2.3 The provisions of the rules permitting the 
attendance of media representatives and the 
disclosure to third parties of information relating to 
the proceedings do not entitle a media 
representative to receive or peruse court documents 
referred to in the course of evidence, submissions or 
judgment without the permission of the court or 
otherwise in accordance with Part 11 of the FPR 
1991 (rules relating to disclosure to third parties). 
(This is in contrast to the position in civil proceedings, 
where the court sits in public and where members of 
the public are entitled to seek copies of certain 
documents2)

2.4 The question of attendance of media 
representatives at hearings in family proceedings to 
which rule 10.28 and this guidance apply must be 
distinguished from statutory restrictions on 
publication and disclosure of information relating to 
proceedings, which continue to apply and are 
unaffected by the rule and this guidance.

2.5 The prohibition in section 97(2) of the Children 
Act 1989, on publishing material intended to or 
likely to identify a child as being involved in 
proceedings or the address or school of any such 
child, is limited to the duration of the proceedings3. 
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However, the limitations imposed by section 12 of the 
Administration of Justice Act 1960 on publication of 
information relating to certain proceedings in private4 
apply during and after the proceedings. In addition, 
in proceedings to which s.97(2) of  the Children Act 
1989 applies the court should continue to consider at 
the conclusion of the proceedings whether there are 
any outstanding welfare issues which require a 
continuation of the protection afforded during the 
course of the proceedings by that provision.

3. Aims of the guidance
3.1 This Practice Direction is intended to provide 
guidance regarding:

  the handling of applications to exclude media 
representatives from the whole or part of a 
hearing: and

  the exercise of the court’s discretion to 
exclude media representatives whether upon 
the court’s own motion or any such 
application

3.2 While the guidance does not aim to cover all 
possible eventualities, it should be complied with so 
far as consistent in all the circumstances with the just 
determination of the proceedings.

4. Identification of media 
representatives as “accredited”
4.1 Media representatives will be expected to carry 
with them identification sufficient to enable court 
staff, or if necessary the court itself, to verify that 
they are “accredited” representatives of news 
gathering or reporting organisations within the 
meaning of the rule.

4.2 By virtue of paragraph (8) of the rule, it is for the 
Lord Chancellor to approve a scheme which will 
provide for accreditation.  The Lord Chancellor has 
decided that the scheme operated by the UK Press 
Card Authority provides sufficient accreditation; a 
card issued under that scheme will be the expected 
form of identification, and production of the Card 
will be both necessary and sufficient to demonstrate 
accreditation.

4.3 A media representative unable to demonstrate 
accreditation in accordance with the UK Press Card 
Authority scheme, so as to be able to attend by 
virtue of paragraph (3)(f) of the rule, may 
nevertheless be permitted to attend at the court’s 
discretion under paragraph (3)(g).

5. Exercise of the discretion to 
exclude media representatives from 
all or part of the proceedings
5.1 The rule anticipates and should be applied on 
the basis that media representatives have a right to 

attend family proceedings throughout save and to 
the extent that the court exercises its discretion to 
exclude them from the whole or part of any 
proceedings on one or more of the grounds set out 
in paragraph (4) of the rule.  

5.2 When considering the question of exclusion on 
any of the grounds set out in paragraph (4) of the 
rule the court should - 

  specifically identify whether the risk to which 
such ground is directed arises from the mere 
fact of media presence at the particular 
hearing or hearings the subject of the 
application or whether the risk identified can 
be adequately addressed by exclusion of 
media representatives from a part only of 
such hearing or hearings; 

  consider whether the reporting or disclosure 
restrictions which apply by operation of law, 
or which the court otherwise has power to 
order will provide sufficient protection to the 
party on whose behalf the application is 
made or any of the persons referred to in 
paragraph (4)(a) of the rule;  

  consider the safety of the parties in cases in 
which the court considers there are particular 
physical or health risks against which 
reporting restrictions may be inadequate to 
afford protection; 

  in the case of any vulnerable adult or child 
who is unrepresented before the court, 
consider the extent to which the court should 
of its own motion take steps to protect the 
welfare of that adult or child.

5.3 Paragraph (4)(a)(iii) of the rule permits exclusion 
where necessary “for the orderly conduct of 
proceedings”.  This enables the court to address 
practical problems presented by media attendance. 
In particular, it may be difficult or even impossible 
physically to accommodate all (or indeed any) media 
representatives who wish to attend a particular 
hearing on the grounds of the restricted size or 
layout of the court room in which it is being heard.  
Court staff will use their best efforts to identify more 
suitable accommodation in advance of any hearing 
which appears likely to attract particular media 
attention, and to move hearings to larger court 
rooms where possible.  However, the court should 
not be required to adjourn a hearing in order for 
larger accommodation to be sought where this will 
involve significant disruption or delay in the 
proceedings.

5.4 Paragraph (4)(b) of the rule permits exclusion 
where, unless the media are excluded, justice will be 
impeded or prejudiced for some reason other than 
those set out in sub-paragraph (a).  Reasons of 
administrative inconvenience are not sufficient.  
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Examples of circumstances where the impact on 
justice of continued attendance might be sufficient 
to necessitate exclusion  may include:

  a hearing relating to the parties’ finances 
where the information being considered 
includes price sensitive information (such as 
confidential information which could affect 
the share price of a publicly quoted 
company); or

  any hearing at which a witness (other than a 
party) states for credible reasons that he or 
she will not give evidence in front of media 
representatives, or where there appears to 
the court to be a significant risk that a 
witness will not give full or frank evidence in 
the presence of media representatives.

5.5 In the event of a decision to exclude media 
representatives, the court should state brief reasons 
for the decision.

6. Applications to exclude media 
representatives from all or part of 
proceedings
6.1 The court may exclude media representatives on 
the permitted grounds of its own motion or after 
hearing representations from the interested persons 
listed at paragraph (6) of the rule.  Where exclusion 
is proposed, any media representatives who are 
present are entitled to make representations about 
that proposal.  There is, however, no requirement to 
adjourn proceedings to enable media representatives 
who are not present to attend in order to make such 
representations, and in such a case the court should 
not adjourn unless satisfied of the necessity to do so 
having regard to the additional cost and delay which 
would thereby be caused.

6.2 Applications to exclude media representatives 
should normally be dealt with as they arise and by 
way of oral representations, unless the court directs 
otherwise.  

6.3 When media representatives are expected to 
attend a particular hearing (for example, where a 
party is encouraging media interest and attendance) 
and a party intends to apply to the court for the 
exclusion of the media, that party should, if 
practicable, give advance notice to the court, to the 
other parties and (where appointed) any children’s 
guardian, officer of the service or Welsh Family 
Proceedings officer, NYAS or other representative of 
the child of any intention to seek the exclusion of 
media representatives from all or part of the 
proceedings.  Equally, legal representatives and 
parties should ensure that witnesses are aware of the 
right of media representatives to attend and should 
notify the court at an early stage of the intention of 
any witness to request the exclusion of media 
representatives

6.4 Prior notification by the court of a pending 
application for exclusion will not be given to media 
interests unless the court so directs.  However, where 
such an application has been made, the applicant 
must where possible, notify the relevant media 
organisations.

References
1  It does not, accordingly, apply where hearings are 

held in open court where the general public 
including media representatives may attend as of 
right, such as committal hearings or the hearing of 
matrimonial or civil partnership causes.

2  See GIO Services Ltd v Liverpool and London Ltd 
[1999] 1 WLR 984

3 See Clayton v Clayton [2006] EWCA Civ 878
4 In particular proceedings which
 (a)  relate to the exercise of the inherent 

jurisdiction of the High Court with respect to 
minors;

 (b)  are brought under the Children Act 1989; or
 (c)  otherwise relate wholly or mainly to the 

maintenance or upbringing of a minor
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George Eddon
Local authority solicitor

The new rules designed to allow the press into all 
family courts come into force on 27th April. I would 
like to focus on the impact of the new rules on one 
particular group, whose role in child safeguarding is 
already under close scrutiny. I have headed this piece 
“the impact on social work”, as opposed to the 
impact on social workers, because my concern 
relates to the effect of press involvement on the 
quality of social work and, therefore, on the welfare 
of children.

On its own, social work intervention can only help 
families who understand the need for help and are 
willing to be helped. Where this is not the case, the 
social worker must ask the court to grant legal 
authority to intervene. If that request is not made, or 
if the case is not effectively presented to the court, 
the child will not be effectively safeguarded. It is vital 
that social workers and their managers do take cases 
to court when necessary. The willingness and ability 
of social care departments to place cases before the 
court is also an essential safeguard for parents and 
other family members. As Julia Brophy’s research1 
told us, many, if not most, of the parents we work 
with have only limited ability to deal with 
professionals. As a result, every child care lawyer 
(including local authority lawyers) is aware of cases 
that should have been in court, but the parents have 
‘agreed’ to the child being placed in foster care or 
with family members without an order.

Our family justice system remains fundamentally 
based on oral evidence even if nowadays, this is 
usually in the form of oral cross-examination in 
relation to a written report. A social worker cannot 
therefore present the case effectively if he or she 
cannot give effective oral evidence. If, therefore, a 
social worker or manager is not confident about 
presenting evidence in court, “solutions” that do not 
involve going to court, or which involve the lesser 
scrutiny of unopposed private law proceedings, 
become more attractive than taking care 
proceedings.

People do not generally choose to become social 
workers because they relish court work. In seventeen 
years of practice in local authorities, I can think of 
only a handful who actually enjoyed it. Many social 
workers find the court environment completely alien. 
Social work practice today is based on structured 
management, shared decision-making and 
accountability and partnership with families. The 
courts and lawyers, on the other hand, expect 
parties and witnesses to be individually accountable 
for their own actions and, while the adversarial 
nature of proceedings is moderated in children 
proceedings, the process is essentially about 
challenge and confrontation. In his 2009 Progress 
Report, Lord Laming expressed it thus:

“8.6 A number of social workers and other 
professionals struggle with the adversarial nature 
of court proceedings. Appearing in court can be 
an intimidating experience for social workers and 
other professionals, and managing this alongside 
a continuing relationship with a family is 
challenging. It is therefore important that all staff 
are adequately trained before going to court. 
This should be part of both specialist child 
protection training and continuing professional 
development.”

A social worker who gives evidence is likely to feel 
that they are being held personally responsible for 
the actions and decisions of colleagues and 
managers. This can be contrasted with the position 
of the other parties, the expert witnesses and the 
Children’s Guardian, who are not generally called 
upon to defend the actions or opinions of others. 
Social workers have the advantage over lay parties 
that they know the system well and will probably 
have been in court before, but in this respect at 
least, they are the most vulnerable of the parties.
The recent rule changes in England and Wales allow 
the press to watch children proceedings, but do not 
allow them to report what they see and hear 
without the court’s permission. At this stage, it is 
being left to the higher courts to give guidance as to 
the when and how reporting should be permitted2. 
The Justice Secretary has however indicated that the 
Government intends to introduce primary legislation 
to allow wider reporting. It is safe to assume that, as 
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time passes, the amount of reporting will increase. In 
the light of recent events, it is also safe to assume 
that the press will take a particular interest in 
reporting cases where it is believed that child 
protection agencies have failed to do their duty. The 
social worker who is called upon to give evidence 
will then face the even more daunting prospect of 
being “named and shamed” in the media in relation 
to events over which they have no control.

When, as appears inevitable, the press are routinely 
able to report what happens in court, experience 
shows that the reports are not always based upon 
the reporter’s direct observation. In its response to 
the consultation paper “Confidence and 
Confidentiality – Openness in the Family Courts – A 
New Approach”, the ALC drew attention to the 
comments made by Judge Peter Boshier, Principal of 
the Family Courts of New Zealand, based on his 
experience of the press being allowed into the family 
courts:

“…the bother we continue to have with the 
media is in cases where they do not go to court 
at all, but rather just rely on the report of a 
litigant that they’ve been badly treated”.

If, as appears to happen in New Zealand, press 
reporting is based upon the account given by the 
aggrieved party, then the focus on the actual or 
perceived failings of professionals is likely to be even 
more intense and the resulting picture even more 
unbalanced. The recent changes will not produce 
this in the short term, but it is foreseeable that they 
will do so in the future. If this does happen, then the 
anxiety and pressure already experienced by social 
workers will intensify.

As we all know, even where the social worker gives 
evidence, most of the material that they will place 
before the court will be written, not spoken. There 
will always be tens, perhaps hundreds, of pages of 
social work assessments and reports. These usually 
present a more-balanced and complete picture than 
is conveyed by the oral evidence alone. Journalists 
are likely, however, to focus on the oral evidence. 
This will often give a partial, unduly-negative and 
over-personalised picture of the work of the local 
authority.

For the system to work, both in the sense of 
protecting children and of protecting the rights of 
their families, social workers must feel confident 
about attending court and giving evidence. Doing 
this already places them in a difficult and surprisingly 
vulnerable position. If this is made worse by the fear 
of personally-targeted adverse reporting, then the 
natural reaction will be to avoid going to court. 
Effective court craft training can help to build 
confidence about the court process and in particular 
about cross-examination, but it will not overcome 
the fear of adverse treatment by the media. Local 
authorities and the family courts need to be held 
accountable for their actions, but these measures are 
not the way to go about it.

References
1  Brophy, J (2006) Research Review: Child care 

proceedings under the Children Act London: DCA
2  The President has indicated in the Guidance 

accompanying the Practice Direction that cases 
where there is a contested application for leave to 
report should be transferred to the High Court, 
where arrangements are being made the issue to 
be resolved quickly.
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Charlotte Collier 
Atkins Hope
Croydon

“…..and my hourly rate is £300  per hour if  I’m to 
report within two weeks of instruction otherwise it is 
£240 per hour to report within 4-6 weeks or £180 if 
the report can wait for 10 weeks. If I’m required to 
attend court my daily rate is £1,000 and I travel first 
class. If my attendance at court is cancelled then 
cancellation fees may apply……..” It is so easy to 
write this script and so depressingly familiar to those 
of us who instruct experts regularly; most of them 
are NHS consultants employed on full time NHS 
contracts and yet can still find the time to undertake 
lots of medico legal works at rates of pay far in 
excess of what the lawyers are paid. 

The Chief Medical Officer’s report “Bearing Good 
Witness” was greeted with great interest when 
published in 2006. It was accepted that the whole 
area of commissioning expert evidence needed an 
overhaul and it was with this in mind that the LSC 
set up the project board “Health Experts in Public 
Childcare Proceedings” 

I have attended the board meeting on behalf of LSC 
to provide the practitioners’ perspective on the 
proposals. The Board includes representatives from 
MOJ, DOH, LSC and DCSF and is chaired by Lionel 
Joyce, an LSC Commissioner, whose background is in 
the NHS. Over the last 18 months a plan has been 
put together for a pilot scheme to commission 
expert evidence; bids were sought from a number of 
organisations across the country and so far eight 
have been considered suitable for the pilot with two 
of them going forward to the contract stage. 

These are Carter Brown Associates and 
Cambridgeshire NHS Trust, operating in the East 
Midlands, South Yorkshire and Cambridgeshire. The 
LSC will be contacting key organisations and 
individuals to advise them of the pilot and how it will 
work. They will write to family solicitors in the pilot 
areas to explain why they have decided to approach 
commissioning experts in this way and how the 
scheme will work. They will set out what they expect 

of family solicitors when using the pilot and how the 
fees will be paid.

The intention of the pilot is to test if referral to a 
team will streamline the commissioning of expert 
evidence and so bring down cost, minimise delay, 
introduce new experts into this area of work and 
encourage excellence. The plan is to identify teams 
of experts who can undertake assessment work for 
the court on joint instruction. The team approach is 
essentially the clinical model of referral to a team 
who will discuss the case and then decide who in the 
team should undertake the work. How well it will 
translate into the legal referral environment needs 
careful scrutiny. Practitioners have an important role 
when involved in the pilot as they will need to feed 
back how well it is actually working on the ground 
and if it is producing the anticipated results.

The teams are to accept cases where a team 
assessment is required and so they will not accept 
referrals for single experts only. This will undoubtedly 
limit the number of cases which the pilot will be able 
to cover and practitioners in the areas where the 
pilot is being tested will need to be aware of this 
fact.

It is also important to be aware of the fact that the 
teams are primarily providing Psychological/
Psychiatric expertise although they can access 
additional specialisms as needed. This means that 
cases where expert evidence is needed by way of 
joint instruction of an individual or several individual 
experts in a number of disciplines may not be 
covered. Thus a serious head injury case where the 
team approach would be most useful to avoid 
scouring the country for the individual available 
expertise is not likely to fall within the pilot. The LSC 
are aware of this and know that this is an issue 
which needs to be addressed as the pilot evolves.  

From the outset of my involvement the Board was 
interested to understand how the need for expert 
evidence was decided upon, by whom, when, why 
and how it was commissioned in the legal process. 
The LSC is aware of the growth in the cost of experts 
and is keen to take steps to change what many see 

Health Expert Witnesses in Public Childcare Proceedings

Health Expert Witnesses in Public 
Childcare Proceedings
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as a “cottage industry” for experts to charge high 
fees which are routinely paid although there are no 
universal and agreed set standards for the work. 
Whether the pilots will be able to do much to 
change that remains to be seen. Many think that 
NHS Consultants doing medico legal work should do 
it as part of their NHS contractual requirement to 
universally set standards which are published and 
approved by the Court.

Due to the way that information is collated by the 
LSC they are not able to break down with complete 
accuracy how much experts are actually costing. The 
fees are part of the disbursements figure which 
includes other sums which are not experts’ fees. It is 
difficult for solicitors to understand how this can be 
when we have to supply so much information to the 
LSC either by way of alternative quotes or by the 
inclusion of the fees in the bills which are drawn and 
which are sent to the Commission.  

The LSC will be writing to family solicitors and others 
involved in Family Justice in the pilot areas. They 
have had discussions with the Judiciary in the pilot 
areas and will be contacting local FJC’s as well. The 
LSC will be publishing information on the website so 
practitioners need to keep up to date with what is 
there. The LSC letter sets out in greater detail than 
this article how the pilot came about and it is vital 
that family practitioners take note of the content as 
it includes information about how the pilot teams 
will be paid.

If a pilot team is being used the admin is to be done 
in the main by the LSC. There is however a very 
important caveat which must be noted. Although 
the LSC will be responsible for the processing of the 
team bill and will pay the team directly, the solicitor 
still needs to ensure that the costs limitation on the 
certificate is sufficient to cover the costs of the case 

including the fees of the experts in the pilot. I have 
raised with the LSC that this is unnecessarily 
bureaucratic and does not ease the administrative 
burden as costs limits will need to be increased and 
there is the risk of the team not keeping us properly 
informed if their bill increases. The LSC want us to 
retain this as they want us to countersign the bills of 
the instructed team at the end of the matter to 
confirm that the fees are correct and the report we 
got was that which was commissioned and covered 
all the points in the LOI.

It is difficult to understand why we need to be 
involved in any costs aspects as the pilot is a contract 
between the teams and the LSC. In these cases the 
costs limits on the certificates should be administered 
by the LSC and not the lawyers. The limit should be 
increased by the LSC automatically once the team 
have been instructed and provided an estimate of 
fees; the solicitors need to be advised of the increase 
and if the team needs to adjust the estimate they 
deal with the LSC direct. If the final bill differs from 
the estimate it should be up to the LSC to take it up 
directly with the team as a quality issue. The quality 
of the report can be assessed by way of 
questionnaire to the lawyers at the end of the case 
by either the team or the LSC.

In conclusion the pilot is a real and genuine attempt 
to deal with the thorny issue of the use of experts in 
Care Cases. A lot of LSC time and energy has been 
devoted to putting the proposal together and 
getting it to the stage it has. Children’s Lawyers have 
a great opportunity to get involved if they have a 
suitable case and let the LSC and us know how the 
whole thing works. If once the pilot gets going I 
would really appreciate colleagues contacting me to 
let me know how the process is working, whether it 
is delivering what the LSC believe it can or what 
needs to be improved.
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Sarah Phillimore
Coram Chambers

What is going on and why should 
you care?
Why immigration/asylum issues are causing problems

  Increase in people trafficking and economic 
migrants, which leads to;

  An increase in unaccompanied children 
arriving in the UK and more children born to 
parents who do not have the right to remain 
in the UK;

  No ‘good fit’ between UN Convention1/
asylum law and current global economic 
migration – which leads to; 

  Tension between need to control/monitor 
immigration while at the same time 
recognising and applying relevant human 
rights law; thus we have a very different 
‘culture’ between the family and immigration 
jurisdictions.

For example, see comments of Sullivan J in R (on the 
application of Teisha Forrester) v Secretary of State 
for the Home Department [2008] EWHC 2307 
(Admin):

‘The defendant [the Secretary of State] is given a 
discretion, and she is given a discretion on the 
basis that it will be exercised with a modicum of 
intelligence, common sense and humanity… 
what possible reason there could have been for 
not exercising the discretion in this claimant’s 
favour. Certainly it is apparent from the letter of 
11th April 2008 that no consideration whatsoever 
was given to the impact of removing the 
claimant and her daughter upon their family life, 
and upon the family life of the claimant’s 
husband …This is a classic example of a 
thoroughly unreasonable and disproportionate, 
inflexible, application of a policy, without the 
slightest regard for the facts of the case, or 
indeed elementary common sense and
humanity’

Asylum and Immigration

Asylum and Immigration

Consequences for family lawyers
It is safe to assume that family lawyers who do 
publicly funded work are likely to encounter a client 
and/or family who has had or will have dealings with 
UK immigration law. This could have a very 
significant impact on the family proceedings. 

The consequences for the family lawyer are as 
follows:

a.  You need to have a rough idea of likely 
outcomes if your client’s immigration status is 
precarious;

b.  You will need to be able to identify relevant 
issues and gaps in your own knowledge so 
you know when to seek further, specialist 
advice;

c.  You are under a clear duty to keep the court 
informed of how any parallel immigration 
proceedings could impact on the family 
proceedings;

d.  You need to be alert to any possible abuse of 
process

Who now deals with immigration/
asylum issues: UKBA
On 1st April 2007 the Border and Immigration 
Agency was launched. Since the UK Borders Act 
2007 gained Royal assent, its name changed to 
simply the UK Border Agency or UKBA.

Its website [www.ukba.homeoffice.gov.uk] describes 
its functions thus:

The UK Border Agency is responsible for securing 
the United Kingdom borders and controlling 
migration in the United Kingdom. We manage 
border control for the United Kingdom, 
enforcing immigration and customs regulations. 
We also consider applications for permission to 
enter or stay in the United Kingdom, citizenship 
and asylum.

On 6th January 2009 it issued a new Code of 
Practice, pursuant to section 21 of the UK 
Borders Act 2007. See further http://www.opsi.
gov.uk/si/si2008/uksi_20083158_en_1
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This is intended to ensure that all UKBA activities 
consider the welfare of children, modelling section 
11 of the Children Act 2004. Apparently the 
intention is that this Code will be superseded by a 
duty to have regard to children’s welfare which will 
be contained within the new Border, Citizenship and 
Immigration Bill. 

On 22nd September 2008 the UK government lifted 
the reservation on the UN Convention on the Rights 
of the Child. This had sought to reserve the UK’s 
right to legislate on immigration without regard to 
the Convention and had been identified as unlawful 
by both the Committee on the Rights of the Child 
and the UK’s Joint Committee on Human Rights. 

This is a positive step, and should help to dispel the 
impression that children under immigration control 
‘count less’ than other children. However, 
organisations such as the Immigration Law 
Practitioners’ Association (ILPA) remain concerned 
that the policies of UKBA do not meet child 
protection standards; for e.g. when it is proposed 
that children are removed from the UK to overseas 
orphanages. 

Parallel Family/immigration 
proceedings 
You MUST know what is going on if you client 
has been or is currently involved in 
immigration/asylum proceedings. 

If the family court doesn’t have all the relevant 
information it cannot make a decision for the child 
and this means delay and increased costs. Further, 
family lawyers must be careful to avoid being caught 
up in a possible abuse of process. Failed asylum 
seekers may not look to the processes of family law 
to find a solution to their problems which are not 
available within the immigration system or the 
Administrative Court.

Care proceedings and wardship

Re A (Care Proceedings: Asylum Seekers) [2003] 
EWCJ 1086 (Fam) 2 FLR 921, Munby J made it clear 
that, with the exception of proceedings under the 
Adoption Act, he could not make an order as a 
Judge of the Family Division which would have the 
effect of depriving the Secretary of State of his 
power to remove a child or any other party to the 
proceedings. The parents’ wish to continue care 
proceedings in order to prevent the children being 
returned to their country of origin was effectively an 
abuse of process.

In S v S [2008] EWHC 2288 (Fam) (see also January 
[2009] Fam Law p19) the child’s mother was trying 
to avoid being deported. Her cousin began wardship 

proceedings and orders were obtained seeking 
various assessments. Munby J dismissed these 
proceedings - although the wardship jurisdiction in 
theory was without limit, in practice it cannot be 
used to prevent the exercise of statutory powers 
conferred by Parliament. Use of wardship was 
inappropriate in this case and Munby J issued a very 
stern warning to family practitioners that costs 
orders may be made in the future if we don’t learn 
our lesson. 

Getting the information you need – communicating 
with the Home Office

If you are having difficulty in finding out what is 
going on you need to think about asking the court 
to assist by making a peremptory order for 
disclosure, or – a better first step – seeking an order 
pursuant to the President’s Protocol: Communicating 
with the Home Office, originally issued in 2002 and 
since updated [2004] 1 FLR 638. This has been 
supplemented by Guidance from the President’s 
Office: Communicating with the Home Office 
(January 2006).

Munby J has recently made it very clear that 
continued failure in this regard is unlikely to be 
tolerated for very much longer. See In re M (A Child) 
(Family Proceedings: Immigration Issues); In re N (A 
Child) (Family Proceedings: Immigration Issues) 
[2008] EWHC 2281 (Fam); [2008] WLR (D) 306.

These cases related to mothers involved in parallel 
immigration proceedings, the outcomes of which 
were very relevant to decisions being made about 
the future of the children. In both cases, the family 
hearings could not continue as the mothers’ lawyers 
had failed to properly ascertain what was happening 
in the parallel proceedings. This time, the 
representatives’ anonymity was preserved on the 
basis it would be unfair to single them out when 
their failings were all too common. It is unlikely such 
mercy will be extended in the future.

Local Authorities – Duties and 
powers
Unaccompanied Asylum Seeking Children

Accommodation and age assessment
Question: Can a local authority who provide 
accommodation to a child in need determine or 
specify that they do so in exercise of a power under 
section 17 of the Children Act, when on the facts of 
the case they are also under a duty to do so under 
section 20 ?

Answer: No – see H, Barhanu and B v LBs of 
Wandsworth, Hackney and Islington [2007] EWCH 
1082 (Admin). 
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The significance of the distinction between section 
17 and section 20 is the impact upon the child when 
attaining the age of 18; a child who has been 
‘looked after’ under section 20 for more than 13 
weeks when he reaches 18 becomes a ‘former 
relevant child’ and will benefit from a wide range of 
LA powers and duties under leaving care provisions.

See R (on the application of M) v London Borough of 
Barnet [2008] EWCH 2354 for an example of 
circumstances where the LA were found to have 
accommodated a child under section 17 rather than 
20.

In 2005, about 45% of all asylum applicants 
claiming to be children were ‘age disputed’ and 
treated as adults. The Home Office have recently 
commissioned the Royal College of Paediatrics and 
Child Health to investigate if there could be any 
better ways of resolving age assessments/disputes, 
even though it appears generally accepted that there 
is no scientific or medical process that can provide an 
accurate assessment of age – estimates are usually 
with a two year band either way.

This can lead to ‘age disputes’ becoming very 
important. See R (on the application of B) v LB of 
Merton [2003] EWHC 1689 (Admin) for guidance on 
how age assessments should be conducted. Age 
assessments must now be judged as ‘Merton 
compliant’. The primary assessing role belongs to the 
social workers.

See also R (on the application of A) v LB of Croydon 
and R (on the application of M) v LB Lambeth [2008] 
EWCA Civ 1445. The court held that an age 
assessment did not engage Article 8. Also, in the 
context of considering whether to exercise powers 
under section 20 of the Children Act, age 
assessment did not engage Article 6. The court was 
critical of the current system but did not agree that 
‘judicialisation’ of age assessment was required.

ILPA published ‘When is a child not a child? Asylum, 
age disputes and the process of age assessment ‘in 
May 2007 and this can be downloaded from www.
ilpa.org.uk.

Specialist Local Authorities
On 22nd January 2009, the National Asylum 
Stakeholders Forum reported that there was progress 
towards setting up 10 Specialist Local Authorities 
within the next two months. The on going issue for 
LAs is seen as establishing a ‘satisfactory end to end 
process’ and resolving issues of funding, particularly 
with the leaving care responsibilities. 

A specialist LA would enter into an agreement with 
UKBA to care for an increased number of UASC; this 

would allow for greater certainty over funding. Over 
time the specialist LAs would develop into ‘centres of 
excellence for dealing with UASC.

Duty to fund families who are in UK unlawfully

See R (on the application of AC v Birmingham City 
Council [2008] EWCH 3036.

The mother and her oldest daughter were Jamaican; 
her three younger children, born in 2004 and twins 
in 2006 were born in the UK and have a British 
citizen father; hence are British citizens. The mother 
was refused leaved to remain in the UK following 
expiry of her six month visa in 2000 but nothing was 
done to remove her. She was supported by the 
father of the younger children until 2007 but the 
relationship broke down amid allegations of violence 
and the children’s names were placed on the child 
protection register. 

The mother bought judicial review proceedings 
against Birmingham CC who had decided that it 
would pay for the family to return to Jamaica but 
would not continue to pay to accommodate the 
family in the UK. 

Birmingham CC felt constrained by Schedule 3 to 
the Nationality, Immigration and Asylum Act 2002 
which provides that a person who is in the UK in 
breach of immigration laws and who is NOT an 
asylum seeker cannot be eligible for assistance under 
a number of statutory provisions, including section 
17 of the Children Act.  However, the LA could still 
fund someone here unlawfully, if that was necessary 
for avoiding a breach of that person’s rights under 
the ECHR (see para 3 to Schedule 3).

The mother made representations to UKBA that the 
family should be allowed to stay under the ‘seven 
year children’s concession’ (since abolished). She 
succeeded in her argument that the LA had erred in 
law in failing to take into account the reasons which 
underlie this policy – for example, after such a period 
of time the children will be settled in the UK and 
may find it very difficult to adjust to life abroad. 

The court further commented that If reconsideration 
led to further proceedings, careful consideration 
should be given to joining the Home Office to seek 
to establish a regime in which decisions relating to 
expenditure of public money by local authorities ca 
be properly informed by the attitude taken by the 
government department which is responsible for 
immigration matters. 

This was a decision of 18th November 2008 and the 
LA sought leave to appeal. Not yet known what the 
outcome was.
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NB (and presumably as a result of this case?) on 9th 
December 2008 the seven year child concession 
(DP5/96) was withdrawn on the basis that:

 ‘the original purpose and need for the 
concession has been overtaken by the HRA and 
changes to immigration rules. The fact that a 
child has spent a significant period of their life in 
the UK will continue to be an important relevant 
factor to be taken into account by case workers 
when evaluating whether removal of their 
parents is appropriate’. 

See written statement of The Minister for Borders 
and Immigration, Mr Phil Woolas 9.12.08.

Returning UASC
Declared policy is that unaccompanied children will 
not be removed unless the Home Office is satisfied 
that there are adequate reception facilities upon 
return, for e.g. family members who would look 
after the children. UASC will normally be given 
Discretionary Leave (DL) to remain for three years or 
until they are 17½ years, whichever is the shorter 
period and provided that the child is entitled to DL. 
This allows the Home Office to consider any 
application for further leave or subsequent appeal 
before the child turns 18 (see letter from Hugh Ind, 
Director, New Asylum Model 5th March 2007).

To be ‘satisfied’ is obviously a fairly strict test and 
sets the bar higher than saying adequate 
arrangements were ‘reasonably likely’ to be in place 
(see AA (Afghanistan) v SSHD [2007] EWCA Civ 12.)

In CL (Vietnam) v SSHD [2008] EWCA Civ 1551, the 
Secretary of State argued that consideration as to 
whether or not adequate reception facilities exist is a 
matter solely for the Secretary of State and the AIT 
must be satisfied that the Secretary of State would 
give an undertaking not to remove the applicant 
unless such facilities exist. 

The Court of Appeal rejected this argument and it is 
clear that the Secretary of State must now produce 
evidence as to the adequacy of reception facilities, 
and this will make up part of the proportionality 
argument when assessing an Article 8 claim, which 
must be determined by the court. The Secretary of 
State had attempted to rely upon a ‘bland and short’ 
letter from 2001 about reception facilities in 
Vietnam, which was challenged by other evidence 
about conditions on the ground. To say that this was 
a matter solely for the Secretary of State left the 
child with only judicial review as the remedy to 
challenge erroneous conclusions about the adequacy 
of reception arrangements and the Court of Appeal 
were clear that this was not sufficient.

Article 8 –abandonment of the ‘exceptional 
circumstances’/’insurmountable obstacles’ 
argument.
Family lawyers often wish to argue that removing 
their client to his/her country of origin would be a 
disproportionate breach of the right to a private/
family life in the UK. There are obvious tensions 
between the goals of the family lawyer and the 
Home Office in such cases. It used to be hard to 
argue that Article 8 should operate to protect those 
who had established a family life in the UK, if they 
had done so without having clarified their 
immigration status. 

There has recently been a definite shift away from 
this approach. The leading case for some time 
relating to the interplay between Article 8 and 
immigration/asylum issues was R v Secretary of State 
for the Home Department (ex parte Mahmood) 
[2001] 1 WLR 84D.

This case set out the following principles:

  A state has the right, subject to treaty 
obligations, to control its borders and entry 
of non-nationals into its territory;

  Article 8 does not impose on a state an 
obligation to respect the choice of residence 
of married couples;

  Removal of one person from a marriage does 
not infringe Article 8 provided there are no 
insurmountable obstacles to the family living 
together in the country of origin (a lower 
standard of living is not such an 
insurmountable obstacle; The test in Ullah 
[2004] 2 AC 323 is that a breach of Article 8 
rights upon return must be ‘flagrant … such 
as will completely deny or nullify the right in 
the destination country’. See discussion in EM 
(Lebanon) below).

  Article 8 may be disproportionately breached 
when the family have lived in the UK for a 
long time and it would be unreasonable to 
expect them to return (see also concessions, 
noting abolition of children’s concession).

Mahmood was based on the premise that the 
immigration rules themselves strike a justified and 
proportionate balance in Article 8 cases: thus only in 
EXCEPTIONAL circumstances could you argue that 
Article 8 was breached by application of the 
immigration rules.

There has been a clear rejection of this premise, 
beginning with the case of Huang [2007] AC 167 
HL. The full effect of this judgment has been defined 
in four leading cases decided by the House of Lords 
in June 2008.
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Boeku-Betts v SSHD [2008] UKHL 39 confirmed that 
the court should take into account the impact of 
applicant’s removal on members of his family. 
Baroness Hale commented:

‘To insist that the an appeal to the AIT consider 
only the effect upon other family members as it 
affects the appellant, and that a judicial review 
brought by other family members considers only 
the effect upon the appellant as it affects them, 
is not only artificial and impracticable. It also risks 
missing the central point about family life, which 
is that the whole is greater than the sum of its 
individual parts. The right to respect to family life 
of one necessarily encompasses the right to 
respect for the family life of others … with 
whom that family life is enjoyed.’

In EM Lebanon v SSHD [2008] UKHL 64 the 
appellant was a Lebanese citizen who claimed 
asylum in the UK with her young son. Her husband 
in the Lebanon was violent and upon divorce the 
Lebanese court ruled that her son should live with 
his father or another male family member once he 
reached 7 years old. The mother went into hiding 
and came to the UK in 2004. At the time of the 
hearing her son was 12 years old. The Court of 
Appeal decided that because the mother would have 
‘some’ contact with her son if they were returned to 
Lebanon, she could not argue that return constituted 
a ‘complete denial or nullification’ of family life.  

The House of Lords considered the correct test to be 
applied when the breach of rights under the ECHR 
was occurring not in the UK but out of the 
jurisdiction. They maintained the test in Ullah that 
the breach must be ‘flagrant … such as will 
completely deny or nullify the right in the destination 
country’. However, they decided that the Court of 
Appeal had not considered the impact of return 
upon the son (no representations had been made on 
his behalf) and that the potential contact he would 
have with his mother in Lebanon could not be 
described as ‘family life’ in a meaningful sense. 
Therefore the impact of return would be to ‘destroy’ 
the family life of the mother and son and her appeal 
was allowed. 

It is also now clear, that administrative delays in 
decision making can strengthen an Article 8 
argument. See EB Kosovo v SSHD [2008] UKHL 41, 
where the court held that:

a.  Delay may strengthen private/family ties of 
the person in the UK by effluxion of time;

b.  Delay may undermine arguments of the 
Secretary of State that the  individual entered 
into private/family life when his status was 
precarious – a status can only be ‘precarious’ 
if the system is working effectively and ‘life 
does go on’;

c.  Delay may undermine (Lord Brown 
dissenting) the Secretary of State’s reliance on 
public interest pursuit of firm/fair immigration 
control.

See also Re VW (Uganda) v SSHD [2009] EWCA Civ 5 
16 January 2009) paras 46 -50)

…it was incontestably unreasonable to expect 
the partner, who has no connection with Uganda 
whatsoever, to go and live there as the price of 
keeping the family intact. Yet further, removal of 
the Appellant will have damaging consequences 
for her child’s development and cause grief to 
the Appellant, her mother. The Appellant will 
therefore be left with a painful dilemma in 
relation to her child and whichever resolution is 
arrived at, it will not be in the child’s best 
interests. In the particular circumstances of this 
case, there was only one right answer – removal 
would breach Article 8 and therefore there was 
no need to refer the matter back to the Tribunal.’

Therefore, reliance on ‘insurmountable 
obstacles’ is now gone. Now, the critical question 
when reaching a decision about whether or not it is 
proportionate to remove someone from the UK is 
simply to look at all the circumstances of the case. 
The matter should not be approached as a ‘hunt’ for 
an insurmountable obstacle, nor is the absence of 
such obstacle necessarily an end to the matter.

However, it will continue to be necessary to show 
that the difficulties faced on removal go further than 
being simply inconveniences; there will need to be 
evidence of likely significant hardship. However, the 
court will not be expected to form a clear cut view 
about what would actually happen upon removal 
but instead will need to recognise and evaluate the 
‘hardship of the dilemma itself’. 

British Citizen Children whose 
primary carer has no right to remain 
in the UK 
If the parents were not married, prior to 1st July 2002 
children could only derive British citizenship from 
British mothers or subsequently from their British 
fathers if the parents went on to marry. This changed 
when section 9 of the Nationality Immigration and 
Asylum Act 2002 came into force and now children 
born to British citizen fathers not married to the 
mother, may derive citizenship from him. 

The Home Office have stated that they are prepared 
to register children born prior to 1st July 2002 as 
British citizens in circumstances that would have led 
to the automatic acquisition of British citizenship had 
the birth occurred on or after 1st July (letter to 
Hackney Community Law Centre 29.08.06).
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Nevertheless, the Home Office claims the power to 
remove British children and do so. They keep no 
records of how many or what happens to them upon 
removal. It seems that they consider citizenship 
meaningless for a child as he or she is dependant 
upon adult carers and will go where they go. See M 
and the London Borough of Islington and the 
Secretary of State for the Home Department [2004] 
EWCA Civ 235. Judicial and academic concern has 
been expressed about this (see also Not Every Child 
Matters: the UK’s Expulsion of British Citizens, 
International Journal of Human Rights 14 [2006], 
Caroline Sawyer). 

There is a right to apply for leave to enter the UK in 
order to exercise ‘access’ to a child under rule 246 
and 247 of HC 395. However, there is no provision 
in the immigration rules for a non British citizen 
parent to apply to enter or remain in the UK to live 

with a British citizen child. This could lead to very 
difficult situations, for e.g. where a child takes his 
citizenship from a parent with whom he no longer 
has any relationship, due to violence or other 
difficulties upon parental separation. The resident 
parent has no legal status in the UK and faces 
removal to another country, which may be utterly 
alien and unknown to the British child. It appears 
that the courts have taken note. In N v Secretary of 
State [2006] EWCA Civ 414 the Court of Appeal 
held that it was relevant that the child in this case 
was a British Citizen. Therefore, it should now be 
possible to argue against the assumption that the 
child’s citizenship is irrelevant.

Reference
1  The United Nations Convention Relating to the 

Status of Refugees, Geneva 1951.

Appendix 1 Acronyms

AIT Asylum and Immigration Tribunal
COT  Certificate of Travel – a travel document issued at the Home Secretary’s 

discretion to certain people resident in the UK who cannot obtain a 
passport

DL Discretionary Leave – replaces ELR
ELR Exceptional Leave to remain – now replaced by DL and HP
HOPO Home Office Presenting Officer
HP Humanitarian Protection – replaces ELR
ILPA Immigration Law Practitioners’’ Association
ILR  Indefinite Leave to Remain – you can apply to become a citizen after 

holding ILR for a certain time
LTE Leave to enter
LTR Leave to remain
UKBA United Kingdom Border Agency
UASC Unaccompanied Asylum Seeking Children
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Appendix 2 Relevant Legislation 
and Convessions

Immigration and Asylum – the Modern Law 
A plethora of primary legislation usually indicates a 
system in trouble. The statistics explain why. In 1971 
approximately 200 people claimed asylum. In 2003, 
33,930. About 85% of applications are refused. 

Further, part of the Government’s ‘Five Year Plan’ 
(See White Papers Fairer, Faster, Firmer 1998 and 
Secure Borders, Safe Haven 2002) is to ensure that 
every aspect of migration to the UK is closely 
regulated.

The Immigration Act 1971
This Act has been followed by many others but still 
forms the basis of immigration control in the UK.

Asylum and Immigration Appeals Act 1993
Incorporated the 1951 UN Convention on Refugees 
into the immigration rules and allowed certain 
asylum claims to be certified as ‘manifestly 
unfounded’.

The Asylum and Immigration Act 1996
Extended certification as ‘manifestly unfounded’ to 
other categories of case and introduced severe 
restrictions to the ability of asylum seekers to claim 
welfare benefits.

The Immigration and Asylum Act 1999
Brought in new rights of appeal following the 
Human Rights Act 1998 and introduced a summary 
form of removal for those who would previously 
have been ‘deported’ (and thus subject to the 
procedural protections of the deportation process).

The Nationality, Immigration and Asylum Act 
2002
Introduced new procedures and requirements for 
British naturalization. Further revision of the appeals 
process.

The Asylum and Immigration (Treatment of 
Claimants, etc) Act 2004
Abolishes the two tier system of appeals and 
provides a single tier body called the ‘Asylum and 
Immigration Tribunal’ (AIT). Difficult to challenge 
decisions of the AIT. Further changes to the system 
of asylum support; failed asylum seeking families 
who do not leave the UK voluntarily can be excluded 
from asylum support and help from social services, 
those who cannot leave the UK can be compelled to 
do unpaid work.

The Immigration, Asylum and Nationality Act 
2006
Abolishes certain appeal rights and introduces a new 
criminal offence of employing someone to work in 
the UK ‘knowing’ that they are not permitted to 
work. See www.opsi.gov.uk .  

The UK Borders Act 2007
See http://www.opsi.gov.uk/Acts/acts2007/ukpga_
20070030_en_1. The Act is described simply as ‘an 
Act to make provision about immigration and 
asylum; and for connected purposes’. It deals with; 
inter alia, detention at ports, biometric registration, 
treatment of claimants, enforcement and 
deportation.

Border, Citizenship and Immigration Bill 
Announced in Queen’s speech on 3rd December 
2008. See statement on website at http://www.ukba.
homeoffice.gov.uk/sitecontent/newsarticles/new-bill-
route-to-citizenship

The Borders, Citizenship and Immigration Bill will lay 
down a radical new approach to British citizenship 
that will require all migrants to speak English and 
obey the law if they want to gain citizenship and 
stay permanently in Britain - while speeding up the 
path to citizenship for those who contribute to the 
community by being active citizens.

Under the new system, full access to benefits and 
social housing will be reserved for citizens and 
permanent residents - which means if you are not a 
citizen full access to benefits will not be allowed.

Foreign nationals who commit serious offences 
already face automatic consideration for deportation 
- our earned citizenship proposals go further. Anyone 
sent to prison will face removal, and even those 
committing minor offences will normally need to 
wait until their conviction is spent before they can 
become citizens.

These measures will work alongside the powerful 
new points-based system to ensure that only those 
people the country needs can come - and stay - 
here. This system will allow the Government to 
manage immigration which in turn will help 
contribute to future population projections and 
control.

FURTHER
The Borders, Citizenship and Immigration Bill will 
also ensure a firm and fair immigration system by 
introducing:

  a duty on the UK Border Agency to safeguard 
the welfare of children in its work; 
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  new rules to give automatic British nationality 
to a child born in the UK where at least one 
parent is a foreign or Commonwealth 
member of the British armed forces; and 

  a remedy to fix the current situation whereby 
a father could pass on his British nationality 
to a child born abroad before 1961 while a 
mother could not. 

These changes are part of the biggest shake-up to 
the immigration system for a generation, along with 
the new Australian-style points-based system, a 
high-tech system for counting people in and out of 
the country and the introduction of ID cards for 
foreign nationals.

‘Statement of Changes in Immigration Rules’ – 
HC 395 (House of Commons paper).

The Home Office were given the power to make 
these rules under the Immigration Act 1971. HC 395 
were issued in 1994 and set out the requirements 
that must be satisfied in order for a person to be 
admitted to the UK.  However, the Secretary of State 
retains discretion to grant leave outside the 
immigration rules. Where practices have developed 
over the years these become known as ‘concessions’. 
Some concessions have recently been bought within 
the rules, for e.g. the ‘long stay concessions’ (10 
years for lawful stays, 14 years for unlawful stays) 
are now incorporated into the rules.

STATED DESIRE TO SIMPLIFY
See http://www.bia.homeoffice.gov.uk/
managingborders/simplifying

Simplification project - reform of immigration 
law

The Simplification project team is taking forward the 
public commitment made in the review of the 
immigration system (July 2006) to radically simplify 
immigration law. The Immigration Act 1971 is the 
foundation of the current legal framework, although 
that Act was passed in a very different world. 
Subsequent Acts have provided vital additions and 
strengthening measures to respond to changes over 
the last thirty years. These Acts are:

  Immigration (Carrier's Liability) Act 1987 
  Immigration Act 1988. 
  Asylum and Immigration Appeals Act 1993, 
  Asylum and Immigration Act 1996, 
  Special Immigration Appeals Commission Act 

1997 
  Immigration and Asylum Act 1999, 
  Nationality, Immigration and Asylum Act 

2002, 
  Asylum and Immigration (Treatment of 

Claimants, etc) Act 2004, 

  Immigration, Asylum and Nationality Act 
2006 

  UK Borders Act 2007. 
We recognise that the legal framework for 
immigration has become complex. We believe that 
this complexity can reduce the efficiency of decision-
making processes, resulting in a risk of delay and 
mistakes. It can also make it difficult for applicants to 
understand how they can come to or stay in the 
United Kingdom legitimately.

To address this we are working towards replacing all 
of the existing Immigration Acts with a new, clear, 
simplified Act. To do this we will also need to 
introduce new, clearer immigration rules and 
necessary secondary legislation, replacing the 
existing products. New operational guidance will 
need to be created to replace the existing products.
We ran an initial consultation entitled ‘Simplifying 
Immigration Law: an initial consultation’ from 6 June 
to 29 August 2007. This consultation introduced the 
project and set out principles for simplification. The 
results of this consultation were published on 6 
December 2007.

In February 2008 we published a joint Green Paper 
covering new proposals about citizenship and 
simplification of the law (The Path to Citizenship: 
Next Steps in Reforming the Immigration System). 
This consultation period closed in May 2008.

On the 14 July 2008, following on from the Green 
Paper, we published the following documents, which 
focus on the proposals on citizenship:

  An analysis of consultation responses 
  Our response to the consultation on the 

Green Paper covering what people thought 
about the new proposals about citizenship 
and simplification of the law. 

On 14th July 2008, we also published the 
following documents focusing on simplification 
of the law:

  A partial draft Immigration and Citizenship 
Bill setting out proposals for the replacement 
of 10 Immigration Acts with a single piece of 
new law. 

  The Bill narrative "Making Change Stick" 
setting the context for the Bill and explaining 
the gaps in the current draft. 

  A Partial impact assessment of draft (partial) 
Immigration and Citizenship Bill 

  Draft illustrative immigration rules on 
protection. 

We’ve made a good start to simplification with the 
partial draft bill. We want to build on that, and allow 
enough time for scrutiny and discussion to ensure 
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we get it right. We’re committed to it. We’ll publish 
a complete draft before the end of the 08/09 
Parliamentary session.
Meanwhile, there are some priority issues that will be 
taken forward more quickly. These are standalone 
changes, announced in the Queen’s Speech on 3 
December 2008, that strengthen the existing law 
and enable UKBA to do a better job. The Borders, 
Citizenship and Immigration Bill was introduced to 
Parliament on the 14 January 2009 and published on 
the 15 January 2009.

The Simplification team is working closely with the 
Immigration Case Work Programme team to link 
together the simplified legal framework with 
strengthened and streamlined business processes.

You can contact the project at
immigrationsimplification@homeoffice.gsi.gov.uk 

Association of Lawyers for Children  Spring 2009 Issue 44

32

ALC Newsletter Text Issue 44.ind32   32 16/09/2009   09:17:45:



Correspondence

Letter to the Times
29 May 2009

Sir,

CAFCASS is in crisis. The Times (reports, 29 May 
2009) properly exposes failings in the children’s court 
service that have been causing concern among 
childcare judges and professionals throughout the 
country.

The time being taken to write reports in private law 
cases is unacceptably long, but the phenomenon of 
public law child protection cases going for months 
without a Children’s Guardian being appointed is an 
even greater worry.

The appointment of a Children’s Guardian from 
outset to conclusion in public law proceedings, 
working in tandem with the child’s solicitor, is 
fundamental to ensuring justice in these complex 
cases. It provides a consistent voice for the child, 
facilitates proper scrutiny of local authority actions, 
and enables the court to have an independent, 
expert and child-centred perspective.

The solution to CAFCASS’s ills is not to dumb-down 
its service by making its reports shorter still. Nor (as is 
being considered) is it to replace the child -focused 
process of individual Guardian appointment by one 
of corporate appointment, which would replicate the 
poor social work practice that often sees countless 
different social workers in a case.

The solution lies in Guardians being freed from 
management-imposed straight-jackets to do what 
they do best - working for and with children - and 
with CAFCASS being resourced to a level that 
properly meets the demands for its services.

But the problems with CAFCASS are but a 
microcosm of those besetting the family justice 
system as a whole. It may be embarrassing that we 
have the tragedies, conflicts and crises that are the 
daily diet of the family court. But that is what we as 
a society have, and it is about time that Government 
took proper responsibility for the consequences of it.

That has to mean an end to family policy by Treasury 
diktat and Ofsted target; to the tick-box, 
management culture so undermining of professional 
excellence; to narrow decision-making, taken 
without a joined-up appreciation of the wider 
ramifications; and to government by reactive haste 
and easy sound-bite. Above all it means giving the 
family justice system the priority and resourcing that 
the children and families affected by it want and 
deserve.

Piers Pressdee
Caroline Little
(co-chairs, Association of Lawyers for Children)
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Keenan, Thomas, & Evans, Subhadra (2009)
An Introduction to Child Development.
London, Sage. 

345 pages, Paperback, ISBN 978-1-4129-1115-3

There are a lot of books around which cover child development, but many books by developmental 
psychologists are full of technical jargon and can be rather off-putting for lawyers. This book was designed 
primarily for researchers and students, but it provides sound information whilst also being written in 
authoritative but non-patronising language. 

The contents of this book include: principles of developmental psychology, physical growth and motor 
development, the developing brain and behaviour genetics, perception, cognitive processes, the development 
of language and communication, emotional development, social development, moral development and 
developmental psychopathology.

Practitioners will find the sections dealing with the recognition of childhood disorders, including depression, 
anxiety, autism and ADHD informative, and the authors’ insights into aspects of these disorders may prove 
helpful in casework. It is a useful reference book for child and family law practitioners.

Butler, Jonathan (2008)
Community Care Law and Local Authority Handbook.
Bristol, Jordans. 

441 pages, Paperback, ISBN 978-1-84661-085-1

The author is a barrister with a specialism in community care and years of working in the courts and tribunals 
involved in making community care decisions. It is an authoritative work designed for lawyers, health care and 
social work practitioners working with community care issues.  

The scope of the book is huge. The author points out that it covers over 50 years’ legislation and 20 statutes, 
not to mention subsidiary legislation, extensive case law and relevant local authority circulars.  As a result the 
book is packed full of detailed information, but remains user-friendly. The author takes the reader through this 
difficult area of law with step by step guidance along with notes on cases. Legal concepts are well illustrated 
with examples. 

ALC members will find the chapter on assessment of capacity and the operation of the Mental Capacity Act 
2005 very useful when working with parents and relatives of children for whom mental capacity is an issue in 
parenting, or in giving informed consent on family issues (e.g. care matters and adoption). Chapters on 
assessment of community care needs for adults and  the provision of accommodation will have relevance for 
families involved in the care system. 

Lawyers who work with children and young people will find there is an excellent chapter on the provisions for 
older children (leaving care) and disabled children, which will provide useful information to encourage children 
leaving care and disabled children to fight for their rights, and provide information for their lawyers and social 
workers to identify and enforce appropriate provisions for them.

Book Reviews

Book Reviews

34

ALC Newsletter Text Issue 44.ind34   34 16/09/2009   09:17:46:



Pressdee, Piers, Vater, John,  Judd, Frances, and Baker, Jonathan (2008)
The Public Law Outline : The Court Companion.
Bristol, Jordans . 

264  pages, Paperback, ISBN 978-1-846611-18-6

Written by highly experienced practitioners, this is an excellent introduction to the Public Law Outline. It is 
great to note that one of the authors, Piers Pressdee, is also currently co-chair of the ALC!

As Sir Mark Potter writes in his Foreword, the book provides ‘…clear guidance and case law on all the core 
legal principles which need to be considered in these often difficult cases. The key changes are described, in a 
logical and user-friendly way, with reference throughout to the relevant forms and paperwork. ‘

Chapter 1 introduces the Practice Direction, key themes and core components of the PLO. Chapter 2 focuses 
on the pre-proceedings preparation, and covers the content of the new revised Children Act 1989 Guidance 
and Regulations. Chapter 3 addresses the four stages of the PLO. Chapter 4 looks at the role of experts and 
the new Experts Practice Direction. Chapter 5 was written ‘to enable courts and practitioners to have at their 
fingertips the core legal principles applicable to the case management issues that habitually arise in these 
cases.’   There follow a wide range of appendices with resource materials.

The new Experts Practice Direction came into force on 1 April 2008, so has now existed for a year. One 
wonders if it has promoted a more rigorous approach to instructing experts or reducing the expense and 
complexity of expert evidence.
The most telling points that emerge for me from the authors’ treatment of the debate concerning the 
instruction of experts is the implementation of the ‘twin principles of necessity and proportionality’ by (in a 
brief summary of their text):

  Identifying the issues in the case and whether, how and to what extent expert evidence is likely to 
assist with their resolution;

  Whether the issues could be resolved by social work assessment or assessment by the Children’s 
Guardian without reference to external expertise;

  Whether and to what extent the instruction of an expert is reasonable, necessary and proportionate, 
having regard to the overriding objective and the case management tools.

The book is well written, authoritative and invaluable for all courts and practitioners to whom the PLO is 
relevant.

Bloomfield and Brooks, with District Judge James Taylor and Clive Buckley 
(2008)
A Practical Guide to Family Proceedings.
Bristol, Jordans . 

655 pages, Paperback, ISBN 978-1-84661-129-2

This is the Fourth edition of a very well known book, which is, in itself, indicative that it is considered useful 
and that it is widely used by practitioners. It has become part of the standard material used by the Royal 
Courts of Justice, the Principal Registry of the Family Division, and all divorce county courts. 

The Preface records the authors’ regret at the sad death of Dame Joyanne Bracewell, who provided the 
foreword for the first three editions of the book, and is much missed in the profession. The authors also 
welcome Clive Buckley  to their team, whose expertise as the Permanent Secretary to the Family Procedure 
Rules Committee and in-depth knowledge of the Family Proceedings Rules is most helpful. 

The book is comprehensive, easy to find a way around, and well indexed.  Everything that is necessary in day 
to day practice in family proceedings seems to be included. Experimental forays in the text looking for a wide 
variety of topics did not come up with any relevant issue which was not covered somewhere within the text!  
A great (and necessary) to the practitioner’s reference library.

Barbara Mitchels 
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The Continuing Evolution of Family Law (ed Gillian Douglas and Nigel Lowe)
Family Law,
Bristol,

305 pages, paperback ISBN 978-1-84661-169-8
 
This book brings together papers from two one day conferences at Cardiff Law School during the academic 
year 2007/8. The papers were delivered by leading family law commentators. As the President writes in his 
Foreword, the papers explore a range of historic and thematic perspectives in the development of family law, 
both to explain how we have reached our present child focused system and to provide an informed basis for 
consideration of the future of family justice.

Richard White
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20TH ANNUAL ALC NATIONAL CONFERENCE
“JUSTICE FOR CHILDREN: WELFARE OR FAREWELL”

Midland Hotel, Manchester:  Thursday 19 November – 
Saturday 21 November 2009

Keynote speaker: Lord Justice Wall 

For further details please contact ALC Office: admin@alc.org.uk  www.alc.org.uk  

JOINT ALC/HANSON RENOUF CONFERENCE

Jersey:  Friday 9 October 2009 

Keynote speaker: Details to be confirmed

For further details please contact ALC Office: admin@alc.org.uk  www.alc.org.uk  

RESOLUTION INTERNATIONAL FAMILY LAW CONFERENCE 2009

Resolution is looking for potential contributors to an international family law conference due to be held in 
London on 1 -3 July 2009. The Conference titled, The Globalisation of Family Law: Sharing International 
Experience, will cover a full range of topics affecting international aspects of family law including

  Children (abduction, relocation, contact, child support) 
  Finances (international tax issues, reciprocal recognition and enforcement, funding litigation) 
  Human rights (forced marriage, representation of children, domestic abuse, legal aid) 
  Jurisdiction and forum disputes 
  International liaison between lawyers and courts 

Practice issues (training and specialist accreditation, regulation and standards, independence of judiciary and 
legal profession, ethics)

For further details please contact Resolution: www.resolution.org.uk

Dates for your Diary

Dates for your Diary
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ASSESSING ADULT ATTACHMENT FOR FAMILY COURTS
This course will attempt to assist practitioners in using recent research and theoretical developments relating 
to adult attachment to inform their assessments of parents, prospective foster carers and adopters, and other 
adults who wish to care for a child subject to family court proceedings.  The course uses videos, interview 
transcripts and case material to help practitioners extend their understanding of the adults whom they assess, 
and see how this impacts upon dependent children.  It will be relevant to anyone involved in undertaking or 
evaluating social work assessments, for example, Independent Social Workers, Children’s Guardians, Family 
Court Advisors, and solicitors interested in how this field can assist the Court.  The course can be attended as 
a standalone course, or in conjunction with Part 2, which will assist practitioners in developing and applying 
what they have learned on this course.

London:  Monday, 29 June 2009, 9.30 am – 4.30 pm

Trainers: Ben Grey: Therapeutic Assessments and Interventions Team Manager, Family Care
and Stephen Farnfield, Phd.: Senior Lecturer in Play Therapy, Roehampton University

£95.00 - £145.00  6 CPD credits

For application forms and further details please contact NAGALRO: 01372 818504 or
nagalro@globalnet.co.uk  www.nagalro.com

IMMIGRATION AND ASYLUM ISSUES IN CHILDREN CASES
A course designed for solicitors, social workers, children’s guardians and others involved in public and private 
court proceedings relating to children, where issues of status in the United Kingdom is a factor.

London: Friday, 25 September 2009, 9.30 am – 4.30 pm

Trainers: Pat Monro, Solicitor, and Julia Hughes, Children’s Guardian

£95.00 - £145.00  6 CPD credits

For application forms and further details please contact NAGALRO: 01372 818504 or
nagalro@globalnet.co.uk  www.nagalro.com

KINSHIP PLACEMENTS: Policy, Practice and the Law
This course is a knowledge and skill building day for practitioners and children’s lawyers interested in 
promoting kinship assessments of family or friends in line with the requirements of the Adoption and Children 
Act 2002.  The provisions in Section 1(4)(f) of the Act are having a profound impact on reshaping all family 
court practice in relation to assessing members of family networks or close friends of a child who needs 
immediate or long-term placement.  This course will assist you in making or evaluating the kinship assessment 
and the legal options for securing permanency.

London: Thursday, 12 November 2009, 9.30 am – 4.30 pm

Trainers: Carol Edwards, Social Work Consultant and Family Therapist and Leonie Jordan, Child Care Solicitor

£95.00 - £145.00   6 CPD credits

For application forms and further details please contact NAGALRO: 01372 818504 or
nagalro@globalnet.co.uk  www.nagalro.com
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ASSESSING ADULT ATTACHMENT PART 2
This course is aimed at practitioners who have attended Part 1, and are looking to developing their 
understanding of what they learned and integrating it with their day-to-day practice.  In addition to further 
teaching on the applications of attachment theory and research, practitioners will have the opportunity to 
discuss their own case material and see what understandings might be gained from using these methods and 
perspectives.  Additional use of videos and interview transcripts will help practitioners apply their knowledge 
of this field.  Attention will be given to the question of how this information can be presented in Court 
reports. This course is intended for those who have attended Part 1.  Practitioners with a working knowledge 
of the field, including Dr Crittenden’s work, may be able to benefit from this course on its own, but familiarity 
with the ideas taught in Part 1 will be assumed.

London:  Friday, 16 October 2009, 9.30 am – 4.30 pm

Trainers:  Ben Grey: Therapeutic Assessments and Interventions Team Manager, Family Care, and former 
Children’s Guardian and Independent Social Worker
and Stephen Farnfield, Phd.: Senior Lecturer in Play Therapy, Roehampton University

£95.00 - £145.00   6 CPD credits

For application forms and further details please contact NAGALRO: 01372 818504 or
nagalro@globalnet.co.uk  www.nagalro.com

FABRICATED OR INDUCED ILLNESS – Understanding the Issues:
The course will focus on dynamics, definitions and assessment issues in this very controversial form of child 
abuse with reference to the recent concerns about the role and power of expert evidence in safeguarding 
children affected by Fabricated or Induced Illness.

London:  Wednesday, 2 December 2009, 09.30 am – 4.30 pm

Trainer:  Gretchen Precey, Independent Social Worker, Trainer and Consultant with a background in child 
protection practice and management. 

£95.00 - £145.00  6 CPD credits

For application forms and further details please contact NAGALRO: 01372 818504 or
nagalro@globalnet.co.uk  www.nagalro.com
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Now in its fifth year, the ALC’s ‘Outstanding 
Newcomer in the Field of Child Law Award’ in 
memory of David Hershman QC is looking for its 
2009 winner. 

The aim of the award is to recognise the 
contributions of newcomers to the field of child law 
and to encourage them to continue to play an active 
role in shaping the future. Last year’s nominations 
included University Students, Barristers and Solicitors 
alike. Previous winners are Emma Meredith of North 
Yorkshire Legal Services, Deirdre Fottrell of Coram 
Chambers, Charlotte Rhodes of John Bromfield & 
Co, Sophia Khan from NYAS and Matthew 
Montanaro of Blakemores.

The winner will be presented with the award at the 
Hershman/Levy Memorial Lecture on Thursday 2 July 
2009 at the Honourable Society of the Inner Temple.  
This year’s memorial lecture is being given by the 
President of the Family Division, Sir Mark Potter and 
is entitled “Family Justice at the Crossroads”

Eligibility:

  Nominees must be solicitors, barristers, 
trainees, pupils or students

  Nominees must have been working in the 
field of child law for 5 years or less.

  The proposer must feel that the nominee has 
made a contribution to good practice, 
facilitating children’s voices or the 
development of the field of child law.

The closing date has now passed for the 2009 award 
but please start thinking about whether you know 
someone who should be nominated for 2010. The 
nominations must be in the form of 250 – 1000 
words identifying relevant achievements and/or 
characteristics.

Further information is available from  
admin@alc.org.uk 

Outstanding Newcomer in the field of Child Law

Outstanding Newcomer in the field 
of Child Law
Hershman Award 2009
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“Highlight of the year for 
training and networking”

“Amazing line up of varied
and interesting speakers”

“Really enjoyable and 
thought provoking”

“Yet another excellent 
ALC conference”

“Year on year 
I am re-enthused”

“Unquestionably best way 
and value to achieve 

12 CPD hours”

Comments from the 
19th Annual Conference
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Child Case
Management Practice

Editor-in-Chief: The Hon Mr Justice Ryder
General Editor: Iain Goldrein QC
With a team of contributors

Order now on 28 days’ approval

visit our website www.familylaw.co.uk

Announcing a

M
ajor New

 W
ork

Child Case Management Practice reflects the new Public Law Outline,
generates best practice case management documents and provides synopsis
of all the major child law applications. This major new work comes in a single
annual volume to keep you abreast of the latest developments in law and
practice.

For every area of child law Child Case Management Practice provides

A succinct resume of the legal framework

A flowchart providing an overview of the relevant process from start to
finish

Detailed consideration of what the court will actually require to achieve 
the result applied for (including a timetable to trial and the court's 
options/powers)

A checklist of all steps to trial (including model documents such as 
directions, letters etc)

A Template Model Order

A Case Digest

Child Case Management Practice is designed for use by the Judiciary
(including magistracy, justices’ clerks, legal advisers), Barristers, Solicitors,
Legal Executives, CAFCASS, Legal Authorities, Guardians, Ministry of Justice,
Experts and the Legal Services Commission.

February 2009     £95.00 incl mainland UK p&p     Papercover      ISBN 978 1 84661 031 8
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