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‘The review of the
Family Justice System
in the area of Child
Care Proceedings’
The Children Act 1989 was born out of a
comprehensive Law Commission report,
extensive research and consultation, as well
as careful, measured consideration and
wide debate.   This led to widespread
ownership of its principles.  

Following on from the reports of the Victoria
Climbie and Lauren Wright Inquiries and the
2002 joint inspection Safeguarding Review
Report Oct 2002, the DfES ‘Every Child
Matters’ agenda1 led to the introduction of
the Children Act 2004.   This did not amend
the basic principles of the 1989 Act, but put
safeguarding as a priority across government
departments and agencies, and proposed a
range of structural and other changes to
children’s services.

As ‘Keeping Children Safe’ (the
government response to these reports),
acknowledged, there was nothing

fundamentally wrong with the 1989 Act or
and its principles, but there were serious
weaknesses in flaws in interpretation,
resourcing and implementation2.    
The paramount objective of The Judicial
Case Management Protocol 2003 was to
improve outcomes for children by reducing
unnecessary delay, but its final report clearly
identified the major obstacles to this in the
form of problems within social services
departments and CAFCASS, shortage of
experts and family sitting days as well as
local listing practices.   It also stated that
publicly funded remuneration for the legal
profession must reflect the need for
experienced, specialist practitioners,
otherwise underpayment would lead to
shortages throughout the system, and the
fact that the Protocol itself requires
advocates to do considerably more work at
the early stages of a case to ensure the
early identification and narrowing of issues.

All of the matters in the above paragraphs
can also be found in the range of reports,
reviews and research studies, from Finer, to
Booth and beyond3, culminating in the
Finch report on delay commissioned by the
DfES in 2004.  This reiterated the continued

relevance of these previous findings, stating
that there was no shortage of” good
quality analysis and understanding of
challenges faced by the system.’ The
failure to implement the recommendations
systematically, to seek consensus or to
change performance in the system was
“not for the want of passionate,
dedicated and hard working people.” 

Content
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The Public Law Review –
Whose agenda now?

Continued on page 4

1  
see Keeping Children Safe 2003 and Every Child Matters Green Paper 2003, and subsequent Cross
Government guidance on information-sharing, new duties on agencies under Children Act 2004, new
guidance on safeguarding, standards in NHS National Service Framework etc

2  
para 7 Keeping Children Safe and Safeguarding Review 2002 etc;  note whilst “it is generally agreed that
there is nothing fundamentally wrong with the Act…what is required is operational reform” Delays in Public
Law Children Act Cases, Finch report 2004

3  
e.g. Finer Report 1974;  Avoiding Delay in Children Act Cases, Dame Margaret Booth 1996, Scoping Study on
Delay, Lord Chancellor’s Dept. 2002.
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The Hon Mr Justice McFarlane

“indispensable” COUNSEL
“a useful addition to the practitioner’s family law library” CHILDRIGHT

Hershman & McFarlane Children Act Handbook 2005/06 meets the need for a
reliable, up-to-date and yet still portable source, and will be used in court by all child
law practitioners, judges and social workers.

August 2005      Papercover £45.00      ISBN 0 85308 992 2
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We can begin to see a clearly coordinated
policy operating within the Department of
Constitutional Affairs aimed at reducing the
cost of legal proceedings in relation to children.

A Fairer Deal for Legal Aid states baldly that
there is no more money for legal aid. Need is
not the issue; short term economics is.

The Review of Care Proceedings sets as its
terms of reference the need to reduce the
number of parties and an exploration of
diversion from court. The DCA appears to have
no context of improving arrangements for
children and families. The initial work of the
Review has been developed in secrecy by
people with no knowledge or experience of
the system. We have been treated as if we
were irresponsible, self-interested and ignorant.

Belatedly and half-heartedly the DCA have
conceded the need for consultation outside
the Government Departments – by 30
November 2005. The timescale for the Review,
especially at a time of implementation of the
Adoption and Children Act 2002,
demonstrates that this is a cosmetic exercise. 

Swingeing increases are planned in the fees for
commencing proceedings. These are not
negotiable; the consultation is solely about

whether they are made in respect of the ‘right’
applications. There is no assessment of the
impact of that decision.

These policies will in DCA eyes have a
simultaneous effect of reducing the legal aid
budget, and the pressure on the courts and
CAFCASS. And increase the risks to children.
And we know the economic effect will be
short term – possibly just long enough for
those now in power.

We would all support a proper debate about
how shortcomings in the implementation of
Children Act principles ought to be addressed
in the interests of children and their families.
Whilst of course the Association will contribute
its expertise to the work of an Advisory Group,
what is proposed carries the risk of futile
expenditure of valuable time and energy to the
detriment of children – and for the ALC the
danger of contamination from the long-term
fallout of being associated with objectives
entirely inimical to the aims of the Association.

Richard White
Editor

Liz Goldthorpe

Liz Goldthorpe took up the position as Chair of
the Association of Lawyers for Children in
November 2001. At that time we had 600
members. We now have double that. We have
an established reputation for being at the
forefront of the battle to keep children’s
interests high on the Government agenda.
Attendance at the annual conference is just
one indication of the influential status of the
organisation.

It is a comment on the remarkable degree of
hard work that Liz has put into the
Asssociation that no one person could replace
her. It will be difficult for the Association to
find people with the time, will and skill to take
over responsibility for its management and
lobbying functions and maintain the standard
she has set.

Liz has agreed to stay on as Joint Chair until
mid 2006 to provide the Association with an
opportunity to achieve a smooth transition.

This means that the Annual Conference in
Southampton in November will be her last as
Chair. Members will no doubt wish to give Liz
fulsome praise and thanks for all her hard
work throughout her time as Chair.

Richard White and Claire O’Rourke
Editors

Editorial
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Obstacles similar to those in the Protocol
report were identified by the Finch report,
which also included lack of access by
families to easy, early advice and
advocacy, a lack of specialist judges,
magistrates and court facilities,
insufficient specialist lawyers and
shortages of trained and experienced
CAFCASS professionals.   It also noted
that ‘family work requires very
different skills and approach to other
fields of justice…cases are complex
and time consuming involving
numerous professionals and
specialists. Key to progress will be
providing sufficient resources with
time to invest.”

The gap between the demise of the
Children Act Advisory Committee in 1997
and the creation of the Family Justice
Council and its subsidiary bodies in 2004
scarcely helped the process of managing
and supporting a diverse range of
professionals, inter-agency working or the
promotion of best practice and national
solutions.

The indications, and opportunity, for a
serious, detailed and careful look at these
issues was therefore clear.   It was equally
clear that this would require work by
those with appropriate experience and
expertise in the field, conducted with the
same attention, time and input
proportionate with the original legislative
process.

The Review
On 5th July 2005, in the Command Paper
‘A Fairer Deal for Legal Aid’,4 the
government published the findings from
the Fundamental Legal Aid Review (FLAR)
2004.   In the Foreword, the Chancellor,
Lord Falconer, identified the original aims
of the legal aid scheme set up in 1949, ‘to
provide access to justice and to
contribute to a fair and decent society’.

The report identifies a disproportionate
growth in spending in criminal legal aid of
37%, compared to a reduction in
spending in civil and family matters of
24% (excluding asylum matters).  The
current Carter Review, conducted with an
open and full consultation process, has
been looking at the main issues in the
report.

The report also pointed to advice and
representation for private and public law
proceedings as ‘the most significant
element of civil legal aid’, stating that
whilst overall spending on child contact
and residence cases had declined by
16%in real terms between 1999-00 and
2004-05, volumes of care and related
proceedings had increased by 37% since
1999-00, whilst expenditure on them had
increased in real terms by 77% over the
same period:5 “this implies a very
significant increase in cost per case.
Analysis has indicated a number of cost
drivers, including the proliferation of
parties and greater use of experts
paid from legal aid.” None of this
analysis has been open to public scrutiny. 

Paragraphs 7.11 to 7.17 highlight the
additional costs of safeguarding by local
authorities (£110m pa), by CAFCASS on
Guardians (£30m pa) and the courts
(£41m pa).  This is in the context of an
approximate total expenditure of £1.8bn
on looked after children p.a., and an
average length of case of one year with
often protracted and complex legal
proceedings.  It identifies a need to
remove unnecessary delay to improve
outcomes and to make further major
improvements beyond the Protocol.   The
Foreword states that the government’s
intention is now ‘to develop the
provision of civil and family advice
and assistance, prioritising the needs
of vulnerable and disadvantaged
people, to make the family justice

system more effective, focusing on
achieving the best outcomes for the
child…’ Hence, the argument runs, the
need for a review of care proceedings to,
amongst other things, “target resources
according to the relative complexity
and seriousness of the issues” faced by
children and families.

The overall stated aim “is to ensure that
system resources are used in the most
proportionate, efficient, effective and
timely way, to deliver the best possible
outcomes for children and families, in
a way that is consistent with the
underlying principles of the Children
Act 1989 and the European
Convention on Human Rights. In
summary, these principles require that
where the state intervenes in family
life, it does so in a way that:

• causes minimum delay, is 
focused on protecting the 
welfare of the child and is at 
the minimum level necessary 
to deliver best outcomes for 
children and 

• respects the rights of children 
and their parents to private 
and family life and to proper 
representation during legal 
proceedings.”6

The specific areas of focus are to include7

(my emphasis):
i) “identifying innovative practice which

enables children to be diverted away
from court proceeding and, instead, to
be supported in their families where
this is possible;

ii) examining the extent to which the
core principles of the Children Act
1989 are best met by the current,
over represented approach within
the courts, and examining whether
these principles could be better met
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by using a more inquisitorial
system

iii) exploring the possibility of early
low-level judicial interventions to
encourage parents to resolve problems
themselves, thus avoiding the need for
full court proceedings wherever
possible and appropriate

iv) examining whether the two stages
of the court process in child
protection cases (establishing the
facts and determining the care
plan) could be more formally
separated with different
attendees, procedures and levels
of legal representation at each
stage.”

Anyone with any experience of this field
has views on what the family justice
system and other agencies could achieve
with the right level of resources, or views
on what could be done better for children
and families.   Nor would anyone argue
that a serious, detailed review of this
much misunderstood, often overlooked
and complex area of law by
knowledgeable, skilled and experienced
professionals would not be welcome.
We already know the state of
demoralisation and despair that exists
amongst highly committed practitioners,
(many of whom are now leaving the field
apparently not to be replaced).8 Such a
review could make recommendations for
change that might also contribute to the
government’s overall safeguarding agenda
and its inclusion programme.

But the report uses some interesting
vocabulary and terminology:
“Divert[ing] children away from court
proceedings” may well sound familiar to
those who have read the Parental
Separation Green Paper.   But
‘incentivising’ children and families away
from court is a concept that sits less
comfortably with the very different public
law jurisdiction, which does not involve
two individuals set against one another,
but the state’s exercise of its power to
remove a child from his/her family
altogether. This is arguably the most
serious step the state can take in
interfering in family life:  such draconian
action requires clear justification and
decision-making and very careful testing

of the evidence to support it.   

Best practice from “other jurisdictions”
is not identified, but the most important
section of the terms of reference identify
a split between adversarial and
inquisitorial processes, and repeat the
wording in (ii) above.   No explanation or
evidence-based approach is proffered for
the somewhat arbitrary and pejorative
terminology being used, and it is
questionable whether practitioners and
professionals would recognise the
relevance of the way in which this
language is being used.

No indication is given for why the terms
have been so framed or why the
terminology is so loaded.   The conclusion
that they indicate a strong element of pre-
judgement about potential findings is
therefore irresistible. If one of the
principal drivers is the increasing incidence
and rising cost of proceedings, this is not
adequately balanced with society’s
responsibility to safeguard children and
protect their human rights, and those of
their families and of other parties to
proceedings.  The belief in the legal world
that the Government is giving serious
consideration to, for example, a reduction
in representation rights, an artificial split
in all cases between facts and welfare
issues, and the replacement of parts of
the system with a specialist Tribunal,
appear well-founded.

Significantly all of this has to be done
within an extraordinarily tight timetable.
At the very least, such a large (and largely
undefined) piece of work needs
identification of the factors driving the
assertions about costs, and of the
management information needed to
underpin any options, recommendations,
decisions and any necessary legislative
change.   But the feast is apparently
immovable:  the obligation is to report to
Ministers with options/ “broad
recommendations” by 31 January 2006.

So what has happened so far?

On 18th July the Review Team told the
Family Justice Council that this was a
jointly led exercise by the Department for
Constitutional Affairs (DCA), responsible

for the justice system, and the
Department for Education and Skills
(DfES), responsible for the Every Child
Matters agenda and children’ services,
which would take into account existing
work elsewhere in government and
involve ‘a comprehensive set of
external stakeholders including the
judiciary.’

A Steering Group, chaired by Amanda
Finlay, DCA’s Director of Legal Aid
Strategy, and a Working Group including
the Legal Services Commission, would be
complemented by an Advisory Group “to
ensure that there is a formal
mechanism for engagement with
practitioners, social workers and
children’s organisations.”

We were willing to make a contribution,
and anxious to do so in good time given
the timeframe and offers were made.
But there were no initial discussions with
any of our organisations and no other
contact with principal stakeholder
organisations save for a letter in early
August from the DCA telling us that
consultation would be either “bilaterally
or in small groups”, with a Stakeholder
Event’ in early November.  The Advisory
Group was not mentioned, and enquiries
revealed that the DCA team no longer
regarded this as a ‘helpful’ process.  

Effectively marginalised, on 19th
September we wrote a public letter to the
Lord Chancellor confirming that we would
welcome a serious and detailed study of
child care proceedings, but expressing a
number of concerns about the conduct
and speed of this review.   We pointed
out that it appeared to be largely costs
driven with a timetable strongly indicating
it would have insufficient time and
resources to look properly at this complex
and important area of law.   

On 21st September an interim report from
the Review Team was presented to the
Steering Group, but not accepted.
Although no details of it have ever been
released, we understand that its
observations and conclusions were
comprehensively criticised, leading to its
subsequent abandonment.   The next day
Colin Myerscough, Head of Civil and
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Family Legal Aid Strategy and the civil
servant leading the review team, invited
the main lawyers groups to a joint
meeting.  His letter said this was “now
urgent”, and would effectively be the
first meeting of the Advisory Group,
which the team envisaged could “make a
major input…in providing advice
and…in actively helping to progress
the work.”

He stressed the Review was not a ‘cost
cutting exercise’, but was “in the
context of the substantial rises in
expenditure on achieving the
principles {of the Act] over the last
few years.” Options would be
formulated by the end of January for
consideration by Ministers but thereafter
“there would certainly be a phase of
detailed consultation and review
before implementation of any
recommendations.”

He posed eight questions for circulation as
part of a brief paper covering the
objectives and outcomes of the 1989 Act,
wide variations in practice, scope for
reducing the amount of legal work done,
the impact of the Human Rights Act 1998
on the conduct of proceedings, any
innovations in other aspects of family and
child related proceedings that might offer
lessons for the conduct of child care cases
and any reasons for the increase in costs.
His request for initial comments was
aimed to coincide with a long planned
ALC/Resolution study weekend on
practice and policy issues in expert
evidence and a meeting of the Family
Justice Council.

The letter stated the Review team were all
”staff of the DCA”, (no doubt for the
benefit of all those unkind enough to
perceive the hand of Price Waterhouse
Coopers in, for example, some of the
language used) but acknowledged they
had “no previous practitioner
experience of the subject.” They had
spent two months “reading in” extensive
existing documentation and, somewhat
mysteriously, visiting practitioners,”
including local authority social services
departments and courts, and on
meetings with quite a number of
stakeholders.” They were now “ready

to explore the subject in more depth”,
hence the ‘vital’ need for the Advisory
Group.   They were also keen to
“reinforce the [Review] team with
practitioner expertise.”

This was followed on 27th September by
a letter from Baroness Ashton on behalf
of the Lord Chancellor.   This stated that
costs were by no means the only issue
and the review would aim to ensure the
effectiveness of the system in delivering
the Every Child Matters agenda.   She
explained that the reference to ‘over-
represented’ in the terms of reference had
been ‘arrived at after some discussion’ but
was intended to refer to the possibility of
more separate legal representation on
occasion for different parties than
necessary – not as a specific reference to
the tandem model.

A hastily convened joint meeting ensued
on 3rd October, also attended by Bruce
Clark, a senior DfES civil servant, Angela
Lake-Carroll of the Legal Services
Commission and Mike Hinchliffe from
CAFCASS Legal Services who had been
seconded to the Review Team.   We
attempted to establish the parameters of
our involvement and the likely agenda,
given that we were now being asked to
commit to Advisory Group meetings of up
to 2 hours every 2-3 weeks from now until
January.   We were initially told the Group
would provide ‘quick input on the
feasibility and desirability of various
ideas’ and the detailed programme of
work ‘may not be very predictable.’

No figures had been supplied to support
the claim about rising costs, nor was any
analysis of what was driving these
upwards:  to facilitate serious and
informed debate, such information was
vital in advance of any initial findings.
Without this and an understanding of the
costs drivers, identifying what outcomes
could be achieved, formulating
meaningful solutions or judging the
review’s findings would be practicably
impossible.   The Finch report had been
based on consultation with a very wide
range of individuals, including those most
closely involved with the running of the
courts, and had identified “a woeful lack
of management information needed

to provide a common understanding
of performance, manage work flows
and identify backlogs and blockages”.
We requested sight of the management,
research, statistical and other information
being used to support the review, its
interim and final conclusions and
recommendations.   

Mutual understanding of the terminology
being used also proved difficult.   For
example, it was not clear what was meant
by using ‘adversarial’ or ‘inquisitorial’, and
recent research9 suggests little consensus
in the social care research community
about the meaning of ‘outcomes’ and
confusion about this and the ‘outputs’
required to achieve good outcomes.

On 6th October, three months into its
seven-month schedule, the Review Team
confirmed it had “canvassed initial
views from a range of stakeholders
and, coupled with desk-based research
and an academic literature review,
identified some emerging issues.” It
supplied us with its “early impressions
of the complex issues” centring on key
themes.       
• Duration and the problems of

unnecessary delay;
• Assessments and the roles of the court

and social services; 
• Representation and participation and

the issue of the voice of the child;
• The role of the courts in scrutinising

care planning; and, 
• Structural or external factors

Within these the difficulty in identifying
causality and the inter-relationship
between factors causing delay was
acknowledged.   Relevant issues included
listings, expert witnesses, social services
delivery, delays in appointing Guardians,
variations in assessments and thresholds,
role of lawyers and representation of
parties, and skills shortages.   A list of the
research studies considered was attached
to this Key Issues report.   Some
management data was also supplied,
showing inconsistent and incompatible
data collection across the family justice
system, meaning sound management
information to support the complex
decision-making required was not reliably
available. 
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The questions now being posed were - 
1. Are there any changes that could be

made to the ways in which social
services assessments are conducted or
presented that could allow the court to
spend less time on public law children
cases, without detriment to the quality
of decision-making?

2. Are cases generally taken in the most
suitable type of court?   Are there any
steps that could be taken to improve
the position on this?

3. What steps might be taken, beyond
the Protocol, in the realm of case
management that would facilitate the
process of public law children cases in
order to reduce delays for children?

4. To what extent is it necessary for courts
to become involved in ‘rehabilitative’
work with families, rather than simply
with assessments of their past
behaviour and likely future parenting
abilities?  If so, what are the issues that
determine such extent?

5. What do you consider to be the
measures of good outcomes in relation
to the operation of the child care
proceedings system?

6. Do you think there is any scope for
lessening the average amount of work
done in court and with substantial
legal input, perhaps through more
preparation pre-court, through
informal meetings of parties and their
representatives to dispose of subsidiary
issues and establish the main issues to
be decided in court, or through
alternative approaches to care planning
(following the establishment in court of
actuality or likelihood of harm)?

7. “A Fairer Deal” draws attention to
the significant increase in average cost
of a case over the last few years. What
do you think are the reasons for this, in
the light of issues mentioned above? 

This paper stated that whilst potential
areas for improvement would be looked

at, “no fundamental changes” to the
Children Act system would be considered,
acknowledging that the 1989 Act had
been introduced following very extensive
consultation and discussion and has
attracted wide recognition both nationally
and internationally. 

So what happens next?
• A meeting on 17th October to 

feed back to the Review Team 
on the ALC/Resolution study 
weekend (the discussion and 
recommendations we formulated
will be published as soon as 
possible as a public report)

• A meeting in late October of the
Advisory Group with wider 
membership, including 
NAGALRO, the Child Care Joint 
Liaison Group (Sheri Holland), 
Family Rights Group (Bridget 
Lindley), the Association of 
District Judges (D.J. Marilyn 
Mornington), the Magistrates 
Association (Malcolm 
Richardson), and the Bar Council
(Pamela Scriven Q.C), with 
further meetings to follow

• A Stakeholder Event at 4.30 on 
Thursday 10 November at the 
Judicial Studies Board 
Conference Centre in Millbank 
Tower, Millbank, London SW1, 
possibly with an introduction by 
minister/s, short presentations by
practitioners on key issues, 
group discussion and a plenary 
question and answer session.  
Invitations have been issued to a
wide range of organisations 
including local and national 
government departments, Senior
Judiciary, CAFCASS, social 
services, BAAF, BASW, Children’s 
Commissioners, Children’s Legal 
Centre, Ernie Finch, FLBA, Family
Justice Council, Grandparent's 

Association, NAPO, National 
Children's Bureau, NYAS, 
NSPCC, Parentline Plus, and 
Voice for the Child in Care.

For reasons that are no doubt clear, we
remain extremely concerned about the
speed, adequacy, quality, resources and
timeframe of this review.   The ALC and
our respective partner organisations will
continue to press for proper, careful
consideration of these complex issues and
the resourcing needed for appropriate
solutions compatible with human rights
and the needs of children and their
families.   It should also be borne in mind
that a major new piece of legislation, the
Adoption and Children Act 2002 is being
implemented on 30th December, which
will affect practice in care proceedings –
the timing of this review seems
unfortunate to say the least.

Barbara Corbett and Alistair MacDonald
are also participating in this work and any
input/information/enquiries should be
directed either to us or to Julia Higgins at
admin@alc.org.uk . 

Liz Goldthorpe
ALC Chair

4   
http://www.dca.gov.uk/laid/laidfullpaper.pdf

5   
Finch report quotes 2003 27,000 public law applications completed involving 40,000 children, 65% delivered by FPCs – “of that total 14,000 were care cases and the 
average case lasted a year” 

6   
Paragraph 7.15

7   
Paragraph 7.16

8   
See Children Panel, Current Statistics and Trends, Law Society 8th August 2005, and recommendation in Finch report 2004 that the Legal Services Commission address 
payment concerns “before they lead to further shortages of specialist practitioners and impacts delay”

9  
A Study of Organisation and Outcome in Children’s Services, Morpeth L, 2004 www.dartington-i.org. 
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On 30th June 2005 the
Association of Lawyers
for Children held its first
Annual Child Law Event
in memory of David
Hershman QC and Allan
Levy QC at South Bank
University, London.

As I said in my opening remarks to the
delegates attending the event, both David
and Allan were very much committed to the
principle of promoting the highest standards
of practice and professionalism by those
engaged in the practice of child law, a
principle which forms one of the central
tenets of the ALC’s philosophy.  

David pioneered conferences of this nature
on the Midlands circuit, culminating in an
annual Child Law Conference at the ICC in
Birmingham, an event which became
known nationwide as one of the pre-
eminent family law conferences in the
annual calendar.  Allan made great
contributions to the education of many
practitioners who were present at the event,
particularly in the field of child rights.

Given David and Allan’s dedication to
promoting and enhancing rigorous practice
standards in the field of child law, an annual
educational event seemed a fitting way to
remember two men who were an
inspiration to so many practitioners in the
field.

This years inaugural event featured a key
note speech from Dame Elizabeth Butler-
Sloss, former President of the Family

Division, together with talks from Elizabeth
McGrath, Head of the Family Law Practice
Group at St Philips Chambers in Birmingham
and Mark Twomey from 17 Bedford Row.

In addition to these esteemed speakers, the
Association was honoured to welcome as
guests to the event, the Right Honourable
Sir Mark Potter, President of the Family
Division and Mr Justice McFarlane. We were
further flattered when they agreed to
participate actively throughout the evening.  

The event was attended by approximately
200 guests from all areas of the family law
system.  Following the speakers’
presentations, the guests enjoyed a lively
question and answer session, putting
questions to a panel consisting of the
President, Dame Elizabeth Butler-Sloss, Mr
Justice McFarlane, Claire Starkie (CAFCASS
Legal), Helen White, Richard White, Julie
Brophy, Elizabeth McGrath and Mark
Twomey.  The panel were taxed with queries
ranging across many of the key areas of
current debate in child law, providing the
newly appointed President with an
opportunity to hear some of the current
views and concerns of practitioners.

During the course of the event, the ALC
bestowed the first David Hershman QC
Newcomer of the Year Award on Emma
Meredith from North Yorkshire Legal
Services.  The Award was presented to
Emma by the President, Dame Elizabeth
Butler-Sloss and Mr Justice McFarlane
together with a cheque for £1,000.  This
award will now be made annually in David’s
memory to the most promising newcomer
to the field of child law, nominated by
delegates to the event and voted for by a
panel comprising members of the ALC
Committee.  Next year, the ALC hopes also
to award the Child Rights Lawyer of the

Year Award in memory of Allan Levy and to
make that award annually thereafter in his
name.

Following the formal part of the event,
guests and speakers enjoyed wine, food and
conversation, allowing delegates to
exchange ideas and opinions over delicious
canapés.

As the name suggests, the Annual Child
Law Event will be held each year and, it is
hoped, in due course will become a firm
fixture in family law calendar.  The event will
travel to different locations each year to
allow the widest possible range of
practitioners to attend.  Next year’s venue
being Birmingham, the cradle of David’s
career at the Bar.

The response to this year’s event
demonstrated, if further demonstration
were needed, the level of affection and
respect felt for David and Allan by those
who hold in common the professional
values they promoted and who sorely miss
two champions of the interests of children
lost to us so prematurely.  These two
champions will be sorely missed.

Alistair MacDonald

Note from the Editor
During the evening a collection was held
in memory of Allan Levy and David
Hershman.  The proceeds of the collection
were sent to Acorns Children’s Hospice
and Great Ormond Street Children’s
Charity, two charities favoured by Allan
and David.  The response to the collection
was fantastic and each charity received a
cheque for £308.00.  This speaks volumes
as to the high regard that Allan and David
were held in.

Annual Child Law Event 
30th June 2005
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Dame Elizabeth Butler-
Sloss’ speech at the first
ALC Annual Child Law
Event in June 2005.
The 2005 conference
was in memory of
David Hershman and
Allan Levy.

A number of issues arose during my period
as President upon which I should like to
comment during this talk. Naturally the ones
I shall concentrate on are those with which
this conference is connected but I should
like to discuss the problems of children more
broadly than those who are in care.

The points I should like to pick up this
afternoon include open or closed courts for
children cases, the impact of domestic
violence, the impact of divorce or
separation on children and that children
who offend remain children in need.

I have a strong view that much of our
work in the High Court would benefit from
being heard in public. Much of complaints
by and the support for fathers’
organisations are fuelled by not knowing
the facts and reasons for what otherwise
appears an arbitrary or biased decision.
This change which is supported by many
but not all of the judges who sit in family
would require a culture change by
advocates and families as well as judges. In
my view the public part should be limited
to judgments and probably submissions,
but not however the oral evidence.

I gave evidence to the Select Committee
earlier this year in support of much more
hearings partly in public and suggested that
the High Court and county court should
adopt the FPC practice of allowing the Press

in but not the public. Now we have a
unified administration we shall have to have
one system for all the family courts. It is a
matter which no doubt is being looked at
both by the Family Justice Council and the
Family Procedure Rules Committee.  
The shocking statistics of the plight of
children across the world should not blind
us in England to worrying factors in the
upbringing of our children of which we
need to be aware. I am talking about many
children who are not generally seen as at
risk since they are not the subject of local
authority care applications. I believe that a
great many children are, in fact, at risk but
if identified, their needs would swamp our
existing resources. That may be one reason
by the Commissioner for Children in
England has such limited powers.

We are, however, building up problems
which will affect the next generation in this
country and not only with children who are
taken into care. The Children Act 1989
places upon local authorities a duty to
safeguard and promote the welfare of
children within their area who are in need.
Clearly a local authority does not have
sufficient resources to be able to give a
broad interpretation to a ‘child in need’ but I
consider that they and indeed the
Government and the public generally treat
the needs of a child far too narrowly. I
suggest that there several groups of children
whom we should worry about although I do
not have the answers as to how we deal
with the problems which we might discover. 

The Government through the Green Paper
last year, the White Paper, the Youth
Council, YOTS, is looking at much younger
children and so on is making considerable
efforts in various directions. I am not
convinced that their strategies are
necessarily directed to the right targets.

The groups of children I have in mind include,
if one thinks about it, children who offend,
children who live in a situation of domestic
violence not directed against them and

children whose parents separate and remain
in dispute over the children. I do not ignore
of course children whose situation is so grave
that local authorities make care applications
or the impact on children of physical or
mental disabilities or those children who
remain below the poverty line. But I want to
concentrate on those children who do not
immediately come to mind as requiring help.

I do not of course suggest that all children
in the above groups are seriously at risk but
many have problems which go
unrecognised and which will affect their
ability to function in society in the future
and will cause not only them but those
around them and the community in
general, trouble, use of resources and cost.

Children under 10 years old offend and it is
very difficult to know how to deal with
them in school and out of school. Children
as young as 3 or 4 are excluded from
nursery school. Some children live in a
situation of domestic violence not directed
against them.  My particular concern is with
those who come to the knowledge of the
courts and are old enough to attend the
Youth Court. Some incidents are trivial and
can be dealt with effectively by Youth
Magistrates. Some children undoubtedly
require a short sharp shock to make them
pause and think. Other offences are so
grave or so persistent, the full panoply of
the criminal law has to be engaged. I do
however wonder whether even in the cases
of Mary Bell and Thompson and Thompson
and Venables whether the application of
the criminal law is the best approach. Is it in
Norway or Sweden that a non-judgmental,
non criminal approach is taken towards
even these appalling cases?  

There are many offenders, especially the
younger ones, who are in the criminal courts
because there is something seriously wrong at
home. I would suggest that in some if not
indeed many of the cases the children are
reflecting in criminal behaviour major problems
at home. At present, despite social worker

Child Law in the 21st Century
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reports and commendable efforts by YOTS
these children whose behaviour is
unacceptable return to court, sometimes many
many times. Also these children are of course
only dealt with in the criminal court after a
finding of guilt. I think that we should be
targeting the parents and in some cases the
local authority should be applying for care
orders in preference to findings of guilt of the
children. Some of these children should be in
care or at least the family sorted out rather
than the child in isolation. The making of
ASBO orders is sticking plaster not repair work. 

I do not advocate a return to the old
Children and Young Persons legislation with
the conflating of crime and care. But I
should like to see the Youth Court with the
power to order a Children Act s37 report
and to transfer a case to the FPC if it was
shown that the family needed help rather
than the child punishment, or in some
cases punishment and sorting out the
family. This would of course require the
relevant local authority to issue care
proceedings and would be potentially a
considerable extra burden on resources. But
the burden will be on future Governments
if the problems at home are such that the
child continues to offend and graduates
from nursery type offences to graduating
through serious crime ending in prison.
That will cost a lot more money but it is in
the future not the present.

I should therefore like to see an amalgam
of punishment of the child offender where
the court decided it was necessary but the
power not to put the child metaphorically
in the dock in some cases where a s37
report might disclose that the child was
sinned against as well as sinning. It would
also provide for taking some children out of
the criminal system into the care system
where the parents were targeted in
preference to the children. Children who
offend are also children in need.   

Children who live in dysfunctional families
only come to be helped through some extra
factor, such as an emergency or the
institution of criminal or family proceedings.
Children often cope extremely well with ill
or inadequate parents.

The question of domestic violence in the
context of contact applications was heard in
the re L group of cases in the Court of

Appeal. We commissioned expert psychiatric
evidence on the issue of domestic violence
and children and on the questions
surrounding contact generally.  You may
remember that we set out detailed guidance
on the serious impact on children who
themselves had not been the object of
violence but were nonetheless seriously
affected. We took into account Nicholas
Wall’s Children Act Sub-Committee Report
which was about to be published on
domestic violence and children. The Danya
Glaser/Claire Sturge Report opened up a
much broader picture confirming a great
deal of earlier research on the impact of
domestic violence on a parent on children in
the household. But living in a household
where there is regular domestic violence can
have, as we know, a devastating effect on
them and adversely affect schooling,
relationships, marriage, parenthood.  

Although I do not know how society can
help those who do not come to the attention
of the authorities one way or another, I have
little doubt that few of those who do are
given adequate or indeed any help.

The other group of children about whom I
worry are those whose parents separate. It
does not matter from the point of view of
the child whether the parents were or were
not married. We know from the statistics of
the large number of failed marriages with
children. Many cohabiting couples have
children. Couples meet, live together,
separate and each goes to create a new
family with more children or step-children. I
am astonished by the rate of remarriage
after divorce. But people come together and
part and the pattern of change continues for
their children. Many parents behave sensibly
and make arrangements which provide the
children with continuity of a relationship with
each parent. Many children cope very well.

The trouble is, in the courts, we only see
what goes wrong, and the endless disputes
between parents which brings them again
and again to court over the children. In one
case, the father told the world that there
had been over a hundred applications and
blamed the judges. He brought most of
them and when the mother did it was
because he had broken yet another order. In
that case it was only the number of hearings
which was unusual. We should all be very
concerned about children torn by both

parents. We should be equally worried
about the child who has been turned by
one parent against the other, usually by the
mother. The future ability of that child to
have a proper appreciation of the role of a
father will be imperilled. 

I am also concerned about the child who loses
one parent, again often the father, without
any information or even a goodbye. The child
does not have the opportunity to grieve as he
might if the father had died. We should not
ignore the impact on a child’s growing up and
adult life of the separation of parents during
childhood. How many times have you heard a
young adult say ‘I do not intend to marry. I
saw what it did to my parents.’

Efforts are now being made in various
directions to try to ameliorate disputes over
children by parents. The Government Green
Paper ‘Every Child Matters’ has much to
commend it [and not only because I was
allowed to comment on it at an early stage].
The Early Resolution or Intervention Pilot
scheme is right in principle to take the family
out of the court environment and try to settle.
It follows a Florida initiative. The take up at the
moment I retired was however disappointing.

The Private Law initiative will I hope do some
good in the run of the mill case with no
violence or abuse. The 3 areas which I think
are the most important are getting the case
before a DJ 6-8 weeks after issue of the child
application with a compulsory requirement to
discuss the problems informally with the DJ
and with the CAFCASS officer. Where such
arrangements have already been in place
there has been a 50-80% success rate. In
Florida and other American states there is a 6
months follow up that we have not yet put
into place, but we should.

If there is no settlement the DJ will be able to
draft an order which sets out the issues
holding back agreement. Ideally the case goes
to a CAFCASS officer to make a short report
and get before a DJ or CJ fairly quickly. If the
order made is not carried out there should be
continuity of judge and CAFCASS officer and
a return to court to sort it, if possible, within 2
weeks to knock everybody’s heads together. I
very much hope it works because, otherwise
in this group of children, we are storing up
trouble for future generations. 

Dame Elizabeth Butler-Sloss
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At the first Annual
Child Law Event on
the 30th June 2005 the
ALC presented the
new award for the
“Outstanding
Newcomer in the 
Field of Child Law” 
in memory of David
Hershman.  The aim of
the award is to
recognise the
contributions of
newcomer’s to the
field and to encourage
them to continue to
play an active role in
shaping the future of
child law.

To be eligible for the award the nominee
had to have been working in child law
for three years or less and to have
contributed to good practice or
facilitated children’s voices or
participated in development in the field
of child law.  The nominations included
students studying for a Law Degree who
had undertaken work placements, junior
barristers and solicitors.  This diverse
range clearly demonstrated the

significant and valued contribution that
newcomers can make to the field of
child law.  

However, one nomination stood out
above all the rest and the award went to
EMMA MEREDITH of NORTH YORKSHIRE
LEGAL SERVICES.  The Judges were
extremely impressed by Emma’s
commitment and her approach to her
work.   

Outstanding Newcomer
in the Field of Child Law

Emma Meredith and colleagues at North Yorkshire Legal Services



Association of Lawyers for children 17

The winning nomination was made by
Richard Lindup, Solicitor, North
Yorkshire Legal Services:

I wish to nominate my colleague
Emma Meredith for this Award.

Emma Meredith has been a child care
lawyer for just under two years.  She
joined North Yorkshire Legal Services
as a Legal Assistant in 2001 and
gained a training contract in 2002.
She has worked in our child care team
since late 2003, initially as a trainee,
then as a solicitor.

Even while she was a trainee, Emma
quickly showed that she had both the
ability and the will to make a
difference.  

Despite working in the traditionally
risk-averse field of local government,
Emma has been willing from the
outset to take on unfamiliar tasks and
develop new initiatives. For example:-

- Taking on the conduct of her own
advocacy where possible, rather
than instructing Counsel, helping
to ensure that the child benefits
from a consistent approach by the
local authority

- Mastering complex areas of law

such as inter-country adoption,
rather than relying on external
advice, thus avoiding delay and
freeing resources that would
otherwise be spent on external
advisers

- From the beginning, playing an
active part in the training of Social
Workers in the skills needed to
present a case at court, thus
helping to ensure that plans for
children are thoroughly thought
through and can be implemented
without delay.

Emma has achieved all of this whilst
working as a member of a small legal
team that covers the largest local
authority area in England.
Consequently she has had to develop
her legal and practice skills with very
little supervision, often acting on her
own initiative in situations that would
normally be dealt with by a lawyer of
much greater experience.  That she is
able consistently to do so is tribute to
her quiet self-confidence and
professionalism.

Emma has never stopped learning and
developing her skills.  For example,
she has not been content simply to
rely on the usual CPD courses, but has
actively sought learning opportunities

that are relevant to her work.  She has
recently completed the Law Society’s
Diploma in Local Government Law and
Practice.  She is not yet eligible for the
Children Panel, but is already starting
to collect the evidence that she will
need for accreditation.

I submit that Emma has already made
a significant and promising
contribution to the practice of our
child care legal team by
demonstrating that a newcomer with
the right skills and professional
approach can not only be a fully
effective team member but can also
use her own initiative in ways that
benefit both her colleagues and her
own future development.

Emma received a cheque for one
thousand pounds and a signed copy of
Hershman and MacFarlane presented to
her by the Right Honourable Sir Mark
Potter, Dame Elizabeth Butler-Sloss, Liz
Goldthorpe (ALC Chair) and Mr Justice
McFarlane.

Emma was thrilled to win the award and
we hope it inspires her to continue with
her work in this field.

Claire O’Rourke

Left to right: The Right Honourable Sir Mark Potter, Liz Goldthorpe (ALC Chair), Emma Meredith, Dame Elizabeth Butler-
Sloss and Mr Justice McFarlane
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I know that for a long time many have
been concerned about our approach in
this country when dealing with cases
involving the children of drug and alcohol
misusing parents.  It is not good enough
to remove the children and then to urge
parents to make their own arrangements
to detoxify before we can consider
programmes which may ultimately lead to
rehabilitation of the children.  Drugs and
alcohol are rarely the only problem.
Housing, domestic violence, mental
health, learning difficulties and a host of
other problems play their part.  It is
unrealistic to expect people with such
difficulties to find the strength to self-
refer to a detoxification centre even if
such places were immediately available,
which frequently they are not.  In America
they are more aware of these difficulties
and throughout the country there are a
number of court-based initiatives which
seek to address the issues.  Last summer I
went to San Jose in California to observe
Judge Len Edwards running such a
programme.  I then attended a major
conference in Baltimore which brought
together the people running many similar
programmes.

Each Judge has a team of committed
experts working with him.  Local
authorities are encouraged to bring cases
to court immediately upon identifying
drug and/or alcohol misuse as a problem.
If it is necessary for children to be
removed the work with the parent starts
from that minute.  The mother (usually it
is the mother) is interviewed there and
then, often at considerable length.  Her
problems are identified and a rough and
ready programme is devised for her.
Typically it might include 4 visits per week
to Narcotics Anonymous, 2 visits to the
Housing Department, attendance at

domestic violence groups and, of course,
5 contact visits per week to her children.
She is then taken back before the Judge
who assures her that everybody is
committed to trying to help her get her
children back.  He tells her that he
believes that this programme is the best
way to achieve that, and asks if she is
willing to sign up to it.  Most do.  He will
then have her back in court perhaps 2
weeks hence, when he will review
progress.  Meanwhile his team will be
refining the programme which is tailor-
made for this particular mother.  

The system is based upon rewards and
consequences.  Mothers earn lapel
badges and other little mementoes of
their continuing commitment to the
programme.  I saw one mother handed a
$50 voucher to take her children for a
treat at Pizza Express!  Similarly, if a
mother significantly fails to attend on
appointments the Judge can send her to
prison for 24 hours.  This does not mean
her being imprisoned in the state
penitentiary!  It means being held in a cell
at the local police station, perhaps from
5pm until 9 am, and being provided with
meals.  Judges never criticise.  When
sentencing a mother to 24 hours the
Judge will congratulate her – upon the
basis that she knew that he would have
to pass that sentence but she still came to
court, which demonstrates her
commitment to the programme.
Therefore from 9am next day they will
continue to work with her.  

A number of the worst cases of drug
addiction are screened out.  Some fail to
remain in the programme beyond the first
4 weeks.  Of those who remain after 4
weeks they claim an 80% success record,
but research into outcomes is flimsy.

One interesting aspect of the California
project is the provision of ‘clean and
sober’ houses.  Judge Edwards quickly
realised that whatever efforts his team
were making many mothers were going
home to dangerous situations, e.g.
availability of drugs, domestic violence
etc.  He approached a charitable
foundation and obtained $2.6 million.  Six
houses were purchased.  They are run by
social services.  Drugs and alcohol are
banned.  What I saw was a mother
coming to court with all the other
mothers living at her house – a sort of
mutual support/encouragement effort,
encouraged by the Judge and his team! 

It seems to me that this approach offers a
more constructive means of tackling these
problems.  I formed a working group
which has recently developed into a
steering committee.  We are working with
the London Boroughs of Camden,
Islington and Westminster, and with
CAFCASS.  They have each contributed
£10,000.  We have appointed a project
development officer who commenced
work on 1st September.  I hope that we
may be able to start something at Wells
Street before the end of 2006, but am
unwilling at this stage to commit myself
to a date.

Nicholas Crichton
District Judge

Drug and alcohol 
misusing parents
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Barrister Lee Moore
highlights some of the
features of Secondary
Traumatic Stress and
what can be done
about it.

Secondary traumatic stress [STS] is a natural
response to working with troubled and/or
traumatised clients.  Lawyers, particularly
those who work with children and adults
who have been abused are particularly
vulnerable. 

Factors such as witnessing or hearing of the
client’s experiences, and / or identifying
with the client during the trauma or
disclosure of the details of it can induce
STS.  Mental health authorities now
acknowledge that people can be
traumatised without actually being harmed
or threatened with harm.  Little attention is
paid by the legal profession to lawyers and
staff who can be traumatised indirectly as
secondary victims because the focus is
usually upon the direct victims of trauma,
that is the clients.  However, the topic of
STS is an emerging issue for many
professionals especially those working with
traumatised children and vulnerable adults. 

Symptoms of STS can occur to anyone
regardless of age, gender or level of
experience. Secondary stress reactions can
be experienced psychologically, emotionally,
physically and cognitively.   Common
reactions can include intrusive imagery such
as nightmares, flashbacks to images
generated by hearing about client’s
traumatic experiences. One lawyer, who
heard of a savage murder of a three year
old, had nightmares and flashbacks to
details of the crime for several months.
Other responses can include addictive /
compulsive behaviours such as
overworking, compulsive eating, smoking,
drinking to excess. Some lawyers, affected
by secondary stress, may find that their day
to day functioning is impaired, evidenced by
missing appointments, losing documents,
withdrawing from colleagues and / or
isolating from friends and family generally.
Physical complaints can include headaches;
sleep disorders, heart palpitations and or
stress related illnesses.

Some practitioners will be more vulnerable
than others. For example, those who have
children of their own usually find children’s
trauma particularly painful. Others may find
that unresolved trauma within themselves
similar to that of the client, is activated.
Empathy is a key factor in the transmission
of trauma from primary to secondary
victim. Empathy can help a lawyer to
understand the client’s experiences but in
the process the lawyer can become
traumatised as well. 

External factors can exacerbate or mitigate
the impact of STS such as the nature of the
trauma, the complexity, duration, or factors
specific to the client such as the degree of
damage to them. Lack of organisational
resources or cynical management responses
can also impact the professional negatively.

STS is a rapidly emerging issue not only for
family law practitioners but also personal
injury and criminal lawyers.  In order to work
safely and effectively with clients, self and for
the firm you work with or for it is essential to
understand the nature of STS, to be able to
perform a self-diagnosis and to develop,
monitor and maintain a self – care plan.

You and your clients deserve it. 

Lee Moore is Managing Director of Truth
Without Trauma and The Ritual Crime
Bureau www.leemoore.biz. She is also the
founder and past president of The
Association of Child Abuse Lawyers [ACAL]

Lee Moore

Note from the Editor
In September 2005 Lee Moore ran a
training course for the ALC over two
evenings to address the issues raised in
her article. If you are interested in
attending a similar course in the future
please contact Julia Higgins on 0208 224
7071 or by email admin@alc.org.uk

When clients can be bad for health
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This year marks the
20th anniversary of a
remarkable discovery
which forever changed
the legal profession. 
It was in 1985 when Alec Jeffreys (now
Sir Alec), a young professor of genetics
in Leicester University, discovered DNA
fingerprinting – the technique which
allows unambiguous human
identification as well as identification of
relationship between people. Since then,
DNA testing has emerged as a powerful
tool in both civil and criminal justice
systems. DNA testing can reveal not only
whether two or more individuals are
related but also determining the nature
of this relationship.  Today it is possible
to identify people by a single hair, as well
as obtain information about their gender
and ethnic background, and within the
next couple of years their age.  

In non-criminal legal practice DNA
testing is used primarily for immigration
and child support cases. In 2004, more
than 7,000 DNA tests were conducted
for these purposes in the UK. Where no
reliable documentary evidence is
available, DNA testing can assist in
determining varying degrees of
relatedness between individuals
concerned, as well as individual’s ethnic
background. 

It was in a landmark immigration case
Sarbah vs. Home Office 1985 (Ghana
Immigration Case) when DNA testing
was first used to prove the mother-son
relationship between Christiana Sarbah
and her son Andrew. 

The case started in 1983 when Andrew,
then 13, arrived in England after a long
stay in Ghana with Christiana's
estranged husband. Immigration officials
held him at Heathrow Airport, claiming
his passport was forged, or that a
substitution had been made. Only after
an intervention by a local MP was
Andrew allowed to stay at his family's
home in London. 

Various tests to determine genetic
characteristics showed that Christiana
and Andrew were almost certainly
related. However, it was impossible to
determine whether Christiana was his
mother or merely an aunt (Christiana has
several sisters in Ghana). The
photographic evidence and depositions
were rejected at an immigration hearing,
but deportation was delayed pending an
appeal.

Around the same time an article in the
Guardian reported the discovery of DNA
fingerprinting by Prof. Alec Jeffreys and
his team at the University of Leicester.
After reading about this work, the legal
team dealing with the case approached
Prof. Jeffreys who agreed to take the
case on. In order to prove that Christiana
is the mother of Andrew, a DNA test was
performed on blood samples from
Christiana, Andrew, an unrelated
individual, and Christiana's three
undisputed children: David, Joyce, and
Diana.

Using a recently discovered DNA probe a
DNA fingerprint was produced which
confirmed that Christiana was indeed the
biological mother of Andrew and that
David, Joyce and Diana are his siblings.
Based on this evidence the case was
dropped by the Home Office and massive
press coverage ensued.  The discovery of

DNA fingerprinting had huge implication
for non-criminal legal system and led to
an overhaul of the UK’s Immigration
legislation. Current UK immigration
legislation accepts results of DNA testing
as the ultimate proof or relationship
between a child and his/her relatives.
Accordingly DNA test results will
normally (although not invariably)
provide conclusive evidence as to
whether an alleged child is related as
claimed to one or both of his alleged
parents.

Before January 1991, it was up to the
applicant to decide whether or not to
obtain DNA evidence in support of
his/her application or appeal. In January
1991 a government scheme was
introduced, which enables entry
clearance officers (ECO) to offer to
arrange DNA tests in cases where they
are not satisfied that persons seeking
admission as children are related as
claimed to their UK sponsor. 

DNA testing is routinely used in
immigration cases to prove whether a
child under 18 is a biological child of or,
in some cases, is related to an individual
with a leave to remain in the UK. Most
of DNA tests for immigration reasons are
parentage testing (paternity or maternity)
but in some cases grand parentage or
avuncular (this type of DNA test
determines whether a child is a nephew
or a niece of the sponsor) test is
employed to prove an alleged
relationship.

When the child is outside the UK a DNA
test normally is arranged by an ECO. In
such cases, DNA samples are taken from
applicants at post overseas and sent to a
UK-based laboratory together with the
samples of the sponsor which is in most

Children and DNA testing – 
Immigration Outlook
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cases is taken in the UK. If the child is
already in the UK DNA testing could be
conducted in a Home Office appointed
laboratory or arranged privately or via
solicitor. 
The DNA testing report provides
assessment as to the nature of
relationship between the tested
individuals and states the probability of
this relationship.

According to the Home Office guidelines,
in assessing DNA reports, the question to
be address is whether the evidence
establishes the relevant relationships on a
balance of probability. If a DNA report
concludes that the probability of a
claimed relationship is at least three
times greater than any other relationship,
this should normally be accepted as
proof of that relationship without further
enquiry. If the probability of the claimed
relationship is only twice as likely (or less)
than any other relationship the case is
usually reviewed as a whole. However,
the Home Office admit that even a low
balance of probability in favour of the
claimed relationship is substantial
evidence and should be accepted unless
there is strong evidence to the contrary.
If relationship was the sole ground on
which the application was refused but it
was later established by means of DNA
evidence, the Home Office usually
concedes the case.

In cases where several children are to be
tested the fact that some children are
related to the claimant does not
constitute the evidence in favour of
other children who were not tested and
the application with regards to the latter
will be refused on the ground that there
is not enough evidence to support the
alleged relationship unless DNA testing
results prove otherwise.

When DNA testing proves the alleged
relationship, the Home Office usually
concedes the application.  However, in
some cases the Home Office have
specific guidelines as to their treatment,
these guidelines relate to cases when the
child is related to only one of the parents
or is not related to them at all.

The immigration law treats cases when a

child is related only to one of the parents
differently depending whether the child
is related to the mother or to the father.

Where the child is revealed to be the
biological child of the father but not the
mother, the Home Office usually seeks an
explanation of this from the family on
the following issues:

- whether the child has been
brought up and lives with the
natural mother or the natural
father;

- whether the child’s mother is also
seeking entry or whether she
qualifies for admission;

- whether the father had exercised
sole  responsibility for the child’s
upbringing;

- whether the father had a previous
undisclosed marriage or is in a
polygamous marriage.

Providing that the father is not in
polygamous marriage, had exercised the
sole responsibility for the child’s
upbringing and the child’s mother is not
seeking entry the application is usually
conceded by the Home Office.

When the child is related only to the
mother the situation is different. This is a
very delicate case and is usually dealt
with great sensitivity as the child may be
illegitimate and the father may not be
aware of this (even if he saw the DNA
report). The impact of disclosure of
adultery could be disastrous for the
woman. If the child has been brought us
as child of the family s/he is usually
admitted.

If DNA testing results indicate that the
child is unrelated to the claimant there
may still be grounds for the Home Office
to concede the application. If there is
evidence that the child has been brought
us as a member of the family s/he may
be qualified for admission as de facto
adopted child. In cases when the child is
not a biological child of the parents but
is related to them the child may qualify
as a dependant of a relative other than a
parent.

DNA technology has significantly
improved from the times when it was
discovered and now DNA testing became
a gold standard for cases when
relationship between people needs to be
determined. Since 1985, thousands of
children have been legally admitted to
this country and hundreds of families
reunited. This can be largely attributed to
Sir Alec Jeffreys’ chance discovery of
DNA fingerprinting 20 years ago. 

Dr Andrei Semikhodskii
DNA Bioscience
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Disclosure
On 31 October 2005
the new Rules of Court
governing when there
can be disclosure of
information in family
proceedings will come
into effect. 

These rules will establish when
information can be disclosed without the
need for a court order authorising
disclosure, and without the risk of a
person potentially being in contempt of
court when disclosing such information.

The regulations will mark the end of a
period of review, which the Government
commissioned in the aftermath of
Munby J’s judgment in Re B [2004]. This
case highlighted the problems caused by
the wide-ranging restrictions on the
disclosure of information from cases
involving children heard in the family
courts, and the confusion amongst
professionals about when disclosure of
information was permitted.1 The question
now is how successful will these
legislative changes be?

The Government has made significant
changes to the law. On 12 April 2005,
section 62 of the Children Act came into
force. This means that:

• It is no longer a criminal offence
for a party to family 
proceedings involving children 
to disclose orders to other 
individuals or bodies, provided 
disclosure is not made to the 
general public or any section of 
the general public, or to the 
media; and

• It will no longer be a contempt 
of court to disclose information,
in those circumstances where 
the Rules of Court (see below) 
authorise that specified 
information relating to privately 
held family proceedings 
involving children, could be 
communicated.2

In the Department for Constitutional Affairs
consultation paper; ‘Disclosure of
information in family proceedings’,
published on 16 December 2004, the

Government sought views on the content
of Rules of Court. The rules were intended
to set out the circumstances when
information could be disclosed from
proceedings involving children without the
need for a court to authorise that
disclosure. The consultation paper identified
guiding principles which should be applied
when considering what information can be
disclosed from such proceedings without an
order. The five guiding principles are:

• The child’s welfare is 
paramount;

• Providing for the sharing of 
information between those with
a legitimate need for that 
information;

• The proper functioning of 
Parliament and the facilitation 
of the discharge of functions of 
Members of both Houses of 
Parliament;

• The legitimacy of the law (the 
match between the law and 
what actually happens); and

• The proper administration of 
justice in family law cases.

The Rules authorise disclosure in certain
specified circumstances, and establish
three circumstances in which it will not
be a contempt of court to share
information, these being:

• When the court gives permission;

• When communication is made to 
people specified and listed in the 
body of the rules; and

• When there is onward disclosure 
of anonymised information for 
the purposes of professional 
training.

The courts retain their inherent
jurisdiction to modify or restrict any
disclosure permitted under the rule.3
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Essentially the changes aim to allow for
disclosure of information more widely
amongst groups of professionals and
organisations, for whom it is important
to be able to receive or share
information about families in certain
situations. Such situations might arise
when there are child protection issues for
example, or when an individual seeks
advice about their case.

Improvements to the law
The decision to abolish criminal liability
for the disclosure of orders to other
individuals is, according to Anthony
Douglas, chief executive of CAFCASS; “a
sensible realisation that people do show
court reports to close friends and
family”.4 The Government has rightly
acknowledged that parties will
sometimes need to disclose information
to close friends and family for the
purpose of seeking advice, counsel and
support, in what is often an incredibly
difficult time for such individuals.

Voluntary organisations will be able to
offer more informed advice than
previously possible. For example, a non-
resident father, unhappy with contact
arrangements, ineligible for legal
assistance and unable to afford legal
representation, who consults an
organisation, such as the Citizens Advice
Bureau, would previously have been
prohibited from providing the necessary
information to enable him to be given
appropriate advice.5 Now the father will
be able to discuss privately any aspect of
the case with the advisor, and show him
or her court orders and judgments. The
advisor would then be able to assess the
father’s situation and offer correct advice
and support.6

Elected Representatives, including MPs,
will be entitled to view the text or
summary of the whole or part of a
judgment given in proceedings, without
fear an offence is being committed. This
will enable them to advise constituents,
investigate any complaint, or raise any
question of policy or procedure with a
minister.7 This change in the law should
ensure MPs can offer their constituents
the help and support they deserve.

With reference to the Rules of Court,
professionals should feel more confident
in sharing information than previously,
now that recourse to the court to obtain
a judge’s permission is no-longer
necessary. This ought to avoid
unnecessary delay, which can be critical
when seeking to protect children. It is to
be hoped that this will enable closer
cooperation between the agencies, and
make their continued work more
effective. As an example, professionals
could pass information to GPs, therapists
or counsellors if they believe a child
involved in a case requires healthcare or
counselling.8 Social workers, when acting
in furtherance of the protection of
children, could disclose information
relating to proceedings to the police; if
they believe this is necessary to protect a
child. 

Researchers will have the chance to
access any information relating to
proceedings in order to produce
important and meaningful research. The
police and Crown Prosecution Service will
be entitled to judgments containing
findings of fact, which will give them
more information to conduct
investigations and make prosecutions.

Importantly, courts retain their inherent
jurisdiction to authorise or prohibit
disclosure of information in a particular
case, notwithstanding the changes made
to legislation and accompanying
regulations. The reservation of this
power should provide protection to
children’s’ privacy, as in circumstances
where there are justified concerns that
disclosure would not be appropriate, a
judge could prohibit the disclosure. There
also remains a prohibition of disclosure
of information to the media or to the
general public, without the court’s
authority, which further protects the
privacy of children.

The legislative changes represent a clear
move towards greater openness in
children proceedings. The guidance from
the Rules of Court should enable
practitioners, both legal and child
protection, the Courts and individuals to
advise on, and have a greater
understanding of, the ambit of disclosure

in cases involving children.9

Remaining concerns
By weakening the restrictions regarding
the disclosure of information, there is a
concern that information relating to a
child could more easily become available
to the general public. This would
undermine the effective operation of
child protection and family proceedings.10

If this happens, children could be put in
danger. Protecting the privacy of a child,
and therefore its welfare, must remain
the priority and any departure from that
principle should require clear
justification.11

In reference to the lay advice sector, to
the extent that it remains unregulated,
there will be concern whether all those
individuals involved in this sector can be
trusted with what will often be extremely
sensitive material. In the most serious
cases, disclosure could pose a risk to
children.12

It remains unclear how the new rules will
affect the operation of s.98(2) Children
Act 1989, which stipulates that a
statement or admission made in
proceedings shall not be admissible in
evidence against the person making it or
his spouse in proceedings for an offence
other than perjury. This is at odds with
the notion that, under the new rules, the
police can use information from
proceedings involving children to assist
making prosecutions, and if this is so, are
they entitled to rely on parental
admission notwithstanding the existence
of s.98(2)? Clarification on this point
would be helpful.

There are also practical considerations for
lawyers advising clients. Clients should
be made aware of the degree of
confidentiality they can expect13, and
advised about the risks of choosing to
disclose confidential information and the
possible implications.

As a separate point, the disclosure of
information from adoption proceedings
will have an entirely different set of
ramifications, such as the possible
disclosure of prospective adopters, which
may threaten a placement. For this



October 2005 Issue 3524

reason the Government has decided to
review these proceedings separately.

With any loosening of the controls
relating to the disclosure of information,
there will inevitably be risks that the
privacy of children may not be respected.
However, broadly speaking, the
legislative changes seem to strike the
right balance between safeguarding the
welfare of the child and acknowledging
the public interest. Measures were
required to help professionals protect
children more effectively, while the Rules
of Court will hopefully give clear
guidance as to when disclosure is
appropriate to the professionals involved.
This should ensure that only such
information as is necessary is disclosed,
and not that which could put a child at
risk. 

Wider concerns
Notwithstanding the implications of the
above-mentioned changes, the
Government is now considering other
wider issues of transparency, including
public and media attendance at family
court hearings, their reporting and the
handing down of judgments in open
court.14

It must be with caution that the views of
members of the public or any relevant
organisations are dismissed,
notwithstanding their nature, origin or
how ill-founded someone may think they
are. Ultimately a legal system’s legitimacy

and success relies upon not only its
constitutional status, but also the
acceptance and support of the public.
With this in mind, the apparent growing
support for organisations such as Fathers
4 Justice, who are mistrustful of how
proceedings involving children are
administered, should be a concern.

Perhaps, as attempted in other
jurisdictions such as Ireland, a greater
effort should be made to report family
law cases. Presently only a small minority
of cases are reported in the law reports,
with the identities of the parties
removed. This means that there is no
systematic recording of decisions, and no
general pool of knowledge of the way in
which the various statutes governing
family proceedings are working in
practice.15 If this information were
available to the public, there may be less
cynicism about how decisions are
reached in the courts. The public has an
interest in knowing what types of
parental misconduct warrant social
services intervention, while the evidence
of expert witnesses could be subject to
public discussion.16 It is possible that
increased public scrutiny and awareness
of the judicial process could actually
improve public confidence in the courts. 

The Government is already reviewing
some of these issues and, as its
conclusions and any recommendations
for reform will inevitably have further
implications for the future direction of

proceedings involving children, these are
eagerly anticipated.

John Waring
College of Law LPC Student
White & Sherwin Solicitors
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Notice of Annual General Meeting

To be held at the 16th National Conference, at the De Vere Grand
Harbour Hotel, Southampton at 2:45 pm on Friday 18th November 2005.

Agenda

1. Approval of minutes of last Annual General Meeting held on 5th November 2004.

2. Matters arising.

3. Election of Officers and Management Committee to serve until next Annual General Meeting.

4. To consider a report from the Chair on the work of the Association since the previous Annual

General Meeting.

5. To consider the accounts of the Association.

6. To amend the constitution.

7. To consider plans for the Association for the following year.

8. Any other urgent business.

Alistair MacDonald
ALC Secretary



October 2005 Issue 3526

Officers
Under the constitution the Chair and
Vice-Chairs hold office for two AGM’s
from the AGM where they are first
elected. All other Officers hold office
from an AGM until the next AGM.

Chair
Liz Goldthorpe will remain as Joint Chair
until mid 2006 – date to be determined.
Alistair MacDonald has been nominated
as Joint Chair.
There have been no other nominations.

Vice-Chairs
Caroline Little has been nominated. There
is one vacancy and nominations are welcomed.

Secretary
Vacancy. Nominations welcomed.

Treasurer
George Eddon has been nominated.
There have been no other nominations.

Press and Publicity
Barbara Hopkin has been nominated.
There have been no other nominations.

Education and Training
Stephen Switalski has been nominated.
There have been no other nominations

Newsletter Editor
Richard White has been nominated.
There have been no other nominations.

Website Co-ordinator
Christine Dean has been nominated.
There have been no other nominations

Student Co-ordinator
Claire O’Rourke has been nominated.
There have been no other nominations.

Ordinary members of the Committee
The term of office is for three years. The
Committee may co-opt to fill casual
vacancies.

Resignations
During the year Thea Henley, Caroline
O’Donnell, Tim O’Regan, Mark Powell,
Fiona Chiu and Tanya Zabihi resigned
from the Committee.

The Committee at present is as follows:
1. Julia Brophy
2. Helen White
3. Jackie Jones
4. Gaye Moran
5. William Simmonds
6. Pat Monro
7. Barbara Corbett
8. Jeremy Barley

9. 
10. 
11. 
12. 
During the year Barbara Corbett and
Gaye Moran were co-opted on to the
Committee.

Vacancies
Nominations are requested for the
posts of Vice-Chair and Secretary and
ordinary members of the Committee
which currently has four vacancies.
We are particularly looking for pro-
active people who would like to join
us in promoting children’s access to
justice at this very challenging time.
To make a nomination or to discuss
the vacancies further please contact
Julia Higgins on 0208 224 7071 or by
email admin@alc.org.uk  
Alternatively you can speak to Julia
or a member of the Committee at the
Conference.

On the basis of the above, there is no
need for any formal elections, unless
nominations received for the vacant
positions outnumber vacancies, or there
is a contest for one of the other positions
already nominated. 

Notice of Elections
Under the constitution the Committee shall consist of the Officers and up to 12
ordinary members. The Officers shall include the Chair, two Vice-Chairs, Treasurer,
Secretary and any such Officers as may from time to time be considered appropriate.

Annual General Meeting 18th November 2005
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Minutes of the Annual
General Meeting
at Hilton Hotel
Gateshead, Newcastle-
upon-Tyne
on Friday 5th
November 2004

Apologies
There were no apologies

1. Minutes
The minutes circulated in the conference
packs were agreed as a correct record of
the meeting held on the 13th November
2003 at the Marriott Hotel, Bristol.  

2. Matters Arising
There were no matters arising.

3. Election of Officers
Please see Page 19 of the latest edition of
the newsletter.  Jeremy Barley has agreed
to continue as Vice-Chair although we still
need a second Vice-Chair.  The Vice-Chair
is not expected to move on to the
position of Chair.  Everyone is welcome to
put their name forward over the coming
weeks.  The position of Secretary is also
vacant although Richard White is
continuing by default as Jackie Jones was
both Secretary and Treasurer.  Richard
White has agreed to undertake the role of
Secretary for the time being although we
really need to have a Secretary who is
able to give the position time.  In this
position you work closely with Julia
Higgins.  It is hoped that we will be able
to fill these positions during the year.

On Page 23 of the newsletter there is
detailed material on each of the sub-
committees and contributions are invited.  

Other committee positions are filled as
follows;
Press, Publicity and Membership - Barbara
Hopkins
Education and Training - Stephen Switalski
Newsletter – Richard White
Web site – Christine Dean
Student Coordinator – Claire O’Rourke

Proposed by Caroline Little and seconded
by Ian Clarke

4. Report of the Chair
Liz Goldthorpe, the Chair, had previously
circulated her report to those at the
conference.  It was not proposed that the
entire report would be read out but the
Chair wished to draw particular attention
to the ALC’s activities during the year.  

The ALC was involved in the drafting of
the Law Societies Best Practice Guide (the
green book), we have been active in
public funding issues through the work of
Jeremy Barley and Yvonne Brown.  The
ALC have taken part in a survey on the
provision of advice and have contributed
to the President’s initiative on core skills
and the DfES core curriculum.  Further
details on the ALC’s activities this year are
included in the Chair’s report.  

The ALC’s membership continues to rise
and there are now 1189 members.

The ALC has the following sub-
committees and all members are
encouraged to join:
Education and Training
Finance
Press, Publicity and Membership
Newsletter
Consultations 
Public Funding
You don’t have to be on the full
committee to be involved and everyone’s
input is welcomed.

Questionnaires have been included in the
conference packs on public funding and
everyone is encouraged to fill in these.
There is likely to be further activity later
this year.

Minutes of the Annual General Meeting
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Yvonne Brown gave a short talk on the
Legal Aid Lawyer of the Year Award which
is sponsored by LAPG in Association with
the Independent Lawyer.  There are
awards in eight areas including family and
it is important that people are put
forward.  Nomination forms are available
from the LAPG web site and it would be
nice if there are lots of nominations.  Mark
Jules has previously won this award.

The ALC are jointly organising a training
event with Brunel University entitled Child
Law for ‘Nearly Adults’ and this will take
place in February 2005.  

Christine Dean has been working really
hard to get the ALC web site up and
running.  The web address is
www.alc.org.uk and there you can find
information about the Committee,
membership, training and very importantly
two pages of links to other informative
sites.  It is hoped that the web site will
continue to develop.

We now have a Student Co-ordinator who
along with putting us in touch with
students, trying to encourage fresh blood
into this area and encouraging work
placements is organising the joint training
with Brunel University.

An initial meeting with Anthony Douglas
of CAFCASS was encouraging, indicating
that he was focusing on training and not
forcing convergence.    

Christine Dean, Tanya Zabihi and William
Simmonds have all had babies.

5. Accounts
The Accounts have been included in the
newsletter and Jackie Jones has nothing
further to add.  The organisation is
flourishing.

Proposed by Caroline Little and seconded
by Gaye Moran

6. Resolution
The resolution contained on Page 22 of
the newsletter proposes that full
membership increases from £50 to £75,
associate membership £25 top £30,
practice/chambers membership £180 to
£250 and student membership to remain

at £15 to take effect from 1st January
2005.  Everyone was invited to read the
further comment about the increase in
membership fees in the newsletter.  

Proposed by David Jockelson and
seconded by Barbara Hopkins.

William Simmonds asked that we review
this fee increase next year.  Maddie
Blackburn asked that we consider life long
membership.  

7. Plans for coming year
At the 2003 AGM, the Chair had
presented a paper on the ALC's future,
which included a proposal to split the role
of the Chair into its two main
components, leadership and the
management and coordination of external
work.  Some other organisations have
gone this way but it does mean that we
will need a business plan. We will continue
to promote training

This led to the creation of the Way
Forward Committee (WFC), consisting of
past Chairs Ian Robertson, Pat Monro and
Mark Powell and chaired by His Honour
Judge Iain Hamilton..

Mark Powell presented the WFC report.
The Committee started on the basis that
the current Chair is a unique resource and
no one practitioner would be able to
continue in the role in the same way.
Chairing 400 members is a very different
role to Chairing an organisation which
contains most child law practitioners. Liz
Goldthorpe has been very active as Chair
but no-one can be expected to be able to
take on the role and earn a living at the
same time. The Association has  increased
membership from 650 to nearly 1200
partly due to the raise in profile under the
current Chair. A period was now needed
to look at the future role of the Chair and
to redefine the responsibilities of the post. 

At present, the appointment of a paid
Chief Executive or similar would not be
possible from the current finances and the
WFC was not clear who would fit the
likely person specification, which would
include a sound knowledge base.  Since,
at the moment the Chair has to give up
far too much time, the WFC therefore

recommended dividing the role and
returning to a more internal focus on the
tasks required.   This would include
recruiting younger people on the
committee.

The response from members to both the
report and the Chair’s 2003 proposals
indicated a desire not to reduce the profile
of the ALC by a more internal focus.   The
general consensus was that the role of
Chair requires somebody in practise, but
there were concerns as to whether anyone
would take on the paid role.   It was
suggested that the role of Chair should
only be for one or two years, and divided
between the Chair and Vice-Chairs.

After discussion the AGM decided that the
Chair must come from within the
organisation and recommended that
consideration be given to reducing the role
and employing a communications
strategist. 

8. Any other business
There was no other business arising. 
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Prest, C., and Q.C.
Wildblood, S., (2005)
Children Law: An
Interdisciplinary Handbook
Bristol; Family Law

Cost £45.00 including p&p
Pages 1080
Paperback
ISBN 0-85308-944-2

Unusually, this book’s introduction goes
into considerable detail about its intended
audience, and how its contents are to be
used (even extending to an exhortation to
the reader to fill the volume with post-its
and highlighting). The authors stress their
wish for this ‘handbook’ to be routinely
accessed by lawyers and other
professionals dealing with the family
justice system as part of their work with
children. Dame Elizabeth Butler-Sloss
contributes an enthusiastic Foreword in
which she comments that each CAFCASS
officer is to be provided with a copy. (I
believe that all professional CAFCASS staff
have indeed been given one.)  

One can admire the ambition of the
authors, both of whom have worked so
intensively at the heart of the family
courts in recent years that they should be
well-placed to identify guidance of value
to the various professionals involved. The
question does arise, however, as to how
successful they have been in combining
materials and commentary which are
useful to lawyers with those for social
work and health professionals, the police
and magistrates. 

The book can best be explained by
outlining its structure of six separate
sections on: international law; statute;
statutory instruments; case law; practice
directions and guidance (each preceded
by an Overview), and finally a round-up of

various information and references. The
section on ‘International, Human Rights
and European Law’ is one of the most
successful. The Overview explains the
relevance of treaties, and the respective
importance and application of
international provisions to child law in
England and Wales, in a clear and
comprehensive summary. The European
Convention Articles and the Hague
Convention on International Child
Abduction are reproduced with helpful
annotations, and Brussels II is tackled. This
section is recommended either for quick
consultation on a particular point, or in
more depth by anyone wanting to be
more confident on the scope of
international law. 

The subsequent sections, containing
statutes and statutory instruments, are
where one wonders how feasible it is to
reproduce so much primary material in
one volume.  This ‘handbook’ does not
quite take two hands to lift, but it does
weigh a good kilogram, and one does not
envisage it being niftily toted backwards
and forwards to meetings and court
hearings. It is more likely to be consulted
back in the office, where (as the authors
themselves recommend) children’s lawyers
may well have a copy of Hershman &
McFarlane.  So far as CAFCASS
practitioners are concerned, an electronic
facility may have been more efficient. A
two-volume set, or loose-leaf format that
could be updated, may have been more
practical options. 400 pages of partly
reproduced statutes, only some of which
are annotated, and over 200 pages of 
‘regs’ will probably contain more than
many practitioners will ever need. On the
other hand, it is useful, for example, to be
able to find all the (current) placement
regulations in one place, although a
shame there is no accompanying
commentary on how the law can be used
to challenge the local authority, where

appropriate, on issues of placement and
permanency.  Care proceedings, and the
threshold criteria, are covered in depth,
although the authors mention that it is
often the care plan that is more
problematic. (The 1999 LAC Circular is
included).  The section on adoption
legislation works quite well, as the
authors have left in the ‘old’, or current,
law as well as including the Adoption and
Children Act 2002 provisions. In view of
the continuing delay in implementation,
this was a fortunate decision. (The law is
stated to be as at January 2005). 

Personally, I find a conventional format
where topics are set out in chapters with
an index (such as used by John Mitchell in
his ‘Children Act Private Law Proceedings
Handbook’) simpler to follow than the
Prest & Wildblood style. For example,
although the relevant provisions of Part IV
Family Law Act 1996 and the Protection
for Harassment Act are reproduced in the
statutes section, you would not know
where to start checking a point on
domestic violence unless you already
knew the correct legislation. One could
find section 8 contact orders, which cites
re L (which although not cross referenced
is summarised in the section on case law)
and the definition of ‘harm’, in the
Children Act 1989 section. Ideally in an
inter-disciplinary work, these would all be
linked.  Similarly, although one can find
the text of Rule 9.5 FPR 1991 and the
President’s Practice Direction of April
2004, there is no commentary on Rule
9.5, despite the growing demands these
cases are now placing on the family
justice system. Another thin area,
surprisingly, is the role of expert
witnesses, and commissioning
independent social work reports. The
Public Law Protocol is however
reproduced in full, and there are
references to the Private Law Programme.

Book Reviews
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The final section, called ‘A Jackdaw’s
Collection’, is a collection of advice,
information and resources. The lists of
recommended publications, websites and
addresses seem accurate and up to date.
Other items range from ‘how to address a
judge’ and ‘when to go to judicial review’
to a couple of pages of Legal Aid
expenditure statistics. 

Reading this book some six months after
publication, it still impresses as thoroughly
researched and up to date. There is
perhaps a risk of the helpful tone verging
on the patronising (it is unlikely that even
the most inexperienced professional
witness needs to be advised that it is a
good idea to speak slowly when giving
evidence, nor that anyone working with
children needs to be told it is useful to
have read the books of J. K. Rowling).
Nevertheless, having almost all the
legislation gathered in one place should
be helpful to many professionals across
the disciplines. Although much will be
familiar to the experienced children’s
lawyer, this book should be valuable to
trainees or anyone tackling a new area of
children law. 

Julie Doughty
Cardiff Law School

Ward, R., Bird, R., (2005)
Domestic Violence, Crime
and Victims Act 2004 – A
Practitioner’s Guide Bristol;
Jordans

Cost £35.00 
Pages 217
Paperback 
ISBN 0-85308-953-1

This guide to the Domestic Violence, Crime
and Victims Act 2004 (DVCVA) aims to

explain and analyse changes in family and
criminal law due to be brought into effect
through 2005. The Act’s main purpose is to
implement recent government policy
proposals on domestic violence, and victims
generally, following a series of inter-
departmental consultations and White
Papers. However, the Act also makes some
other changes in criminal justice, resulting in
a ‘very mixed bag of provisions’. 

The authors, respectively a Professor of Public
Law and a former District Judge, will be
familiar to readers, having produced
numerous works on the practicalities of the
law relating to crime and domestic violence
over the past 10 years.  Their commentary
on the Act, running to 107 pages, sets out in
separate chapters the changes in the law on
domestic violence; the new domestic
homicide offence; trial without jury for
multiple offences; various changes in criminal
justice; and finally the rights of victims. The
chapter on jury trial (sections 17-21 DVCVA),
although very interesting in a wider human
rights context, is of direct relevance to
criminal lawyers, but the remainder of the
book covers essential knowledge for family
practitioners on important improvements in
the protection of victims of abusive
relationships. Those who specialise in acting
for children will need to be familiar with the
way in which these changes may affect any
adult victims or perpetrators in the
household. 

The main changes are listed on pages 4 and
5 as follows:

- Common assault is made an arrestable
offence

- New police powers include making a
breach of a non-molestation order an
arrestable criminal offence punishable
by up to five years in prison

- Giving co-habiting same-sex couples
the same access to occupation and
non-molestation orders as opposite sex

couples, and extending these to
couples who have not co-habited

- Enabling the court to impose
restraining orders when sentencing for
any offence, and also on acquittal if
necessary 

- A system to review individual domestic
violence homicides 

- A code of practice for support,
protection, information and advice to
victims

- Provision for more offenders paying
toward supporting victims

- Creating the new offence of allowing
the death of a child or vulnerable adult 

- Alterations to the law about insanity
and unfitness to plead, and to some
sentencing powers.

The second chapter specifically sets out the
social context, rationale for, and changes to
the law on personal protection from
harassment and assault, including the
extension of protection by widening
definitions of ‘co-habitants’ and ‘associated
persons’. The same remedies are
consequently available to married couples,
co-habitants, same sex couples, and couples
who have had an intimate but non-
cohabiting relationship. The historical
development of relevant parts of Part IV of
the Family law Act 1996 and the Protection
from Harassment Act 1997 is succinctly
summarised. The authors emphasise the
importance of a breach of a non-molestation
order now being an arrestable offence
(section 42A FLA 1996), thereby addressing
concerns about the old law sometimes
forcing police officers to make difficult
decisions about powers of arrest in varying
circumstances. The reasoning for the change
which automatically shifts any breach of
non-molestation order into the criminal
arena is carefully explained. However, there is
a reservation that this may not entirely
prevent some victims from feeling under
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pressure to accept undertakings, despite the
new section 43 (3A) inserted into the Family
Law Act 1996 that an undertaking is
unacceptable where it appears to the court
that violence has been used or threatened so
that the applicant or a child requires the
protection of a Section 42 order.

Also of importance to family practitioners, in
the ‘ragbag’ of criminal justice changes, is
section 10 which makes common assault an
arrestable offence. Section 12 extends the
court’s power to make a restraining order
under the Protection from Harassment Act to
any conviction, not just one of harassment or
threat of violence. Extending this power even
in the case of an acquittal was a
controversial measure. Where the evidence is
strong enough that the court considers it
necessary to protect an individual from
harassment by a defendant, a restraining
order can be made even if there has been no
conviction.

While being written very much from the
point of view of the criminal practitioner,
Chapter Three on the new Section 5
domestic homicide offence, introduced to
overcome the evidential obstacle in
‘uncertain perpetrator’ cases will be very
useful to any family practitioner where such
a situation has led to the care proceedings.
(This section came into force on 21st March
2005)

The final chapter gives a useful overview of
the provision for supporting victims of
domestic violence, and crime in general.

A conveniently sized paperback, the book
includes the full text of the Act, as well as
the draft Victim’s Code of Practice, which
went through a consultation process
between March and May 2005. This Code
requires a minimum level of support services
to be provided by criminal justice
organisations such as the CPS; police and
HMCS. The intention of the Code, its

accompanying guidance for victims and the
establishment of an independent
Commissioner, is to ‘put victims at the heart
of the criminal justice system’ (Home Office
press release 5th November 2004). However
the consultation has sparked quite a degree
of debate, and agreement on the final Code
may be delayed. 

This volume was probably produced in haste
to meet the immediate need for a clear
guide to the new legislation, and there are a
number of minor typographical errors.
Overall it serves well as a comprehensive
resource for easy consultation and
absorption of the detail, purpose and
practical effects of each of the new
provisions. (As at the date of writing this
review, most of the Act’s provisions were yet
to be in force).

Julie Doughty
Cardiff Law School

Westcott, J (Ed) (2004).
Family Mediation.
Bristol; Family Law.

120 pages
Paperback
£25 plus £4 postage and packing (£29)
ISBN 0-85308-948-5

This is the first edition of a new edited
collection of contributions from many
distinguished authors. As a mediator, I found
it fascinating reading. The first chapter by Dr
Stephen Cretney covers the historical context
of conciliation, reconciliation and mediation
in the context of family work in the latter
half of the twenty first century. Prof Mervyn
Murch carries the story forward with an
account of the inception of the Bristol Courts
Family Conciliation Service (BCFCS). Lisa
Parkinson describes the development of
family mediation in the further development

of the BCFCS, and the use of the Green
Form Scheme to cover some of the
expenses. The formation of the National
Family Conciliation Council, which later
became the NFM, was followed in due
course by a plethora of other mediation
organisations, including the Family Mediators
Association (FMA). David Woodward
describes the response of the legal
profession, which was at first, less than
enthusiastic, but positively influenced by the
experience of the BCFCS, and followed by
the development of lawyer mediators, and
the SFLA and other training programmes.
Prof Gwynn Davies gives a research
perspective, and Thelma Fisher and Trevor
Morkham describe the expansion of
mediation services, the development of the
‘not for profit’ mediation organisations, and
the setting of national standards in family
mediation, for example the UK College for
Family Mediators. Kay Begg adds a
practitioner’s perspective of family mediation.

District Judge Roger Bird describes the
courts’ approach to mediation, and his
research into the present practice of District
Judges at first appointments in private law
children cases. This indicates that in 60%
cases, the District Judge sits with a CAFCASS
officer who can if necessary take the parties
off for mediation. In 12% cases, the District
Judge sits alone, and may refer to CAFCASS
for mediation. In 12% cases the parties see a
mediator before the first appointment. A
further 12% of District Judges have no
mediation system and simply request a
CAFCASS report if necessary. The remainder
use other systems. He proposes that
‘mediation at an early stage must become
compulsory’, and that ‘…the Family
Proceedings Rules should be amended to
contain much more prescriptive detail about
the procedure which the courts should
follow in children’s cases.’

Elizabeth Walsh writes of the future. Her
extremely interesting chapter looks at the
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future of Alternative Dispute Resolution
(ADR) in commercial cases alongside Family
Mediation. The Family Mediation Projects
taking the compulsory s 29 referrals now
have standard contracts. The Family Advice
and Information Networks (FAINS) pilot
projects started and funded by the LSC
continue.

The book was written in 2004. The
recommendations of District Judge Roger
Bird and Elizabeth Walsh’s predictions are
beginning to be implemented. The President
of the Family Division ushered in a Private
Law Programme on 21 July 2004, ensuring
Judicial control of the mediation process in
private law cases. CAFCASS has a pivotal
role in this Private Law Programme, but it is
yet to be seen how, given CAFCASS’ present
financial and resource limitations, this will
work out. 

Barbara Mitchels

His Honour Judge David
Pearl., (2005).
Care Standards Legislation.
Bristol; Family Law. 
(Third Edition).

424 pages
Paperback
£35 plus £4 postage and packing (£39)
ISBN 0-85308-964-7

By His Honour Judge David Pearl, the
President of the Care Standards Tribunal, this
third edition of this collection of the
legislation relevant to Care Standards for
children and adults is very welcome at a time
when these standards are unclear at times. 

Medical agencies are subject to the
registration authority Commission for
Healthcare Audit and Inspection (CHAI). The
role of the Social Services Inspectorate for

registration and quality control of the care of
children and adults in care homes, residential
homes and fostering and adoption agencies
has merged with that of the new
Commission for Social Care Inspection (CSCI)
- colloquially pronounced as ‘sea sky.’ The
role of CSCI is evolving, and currently the
standards of care achieved by each
geographical area vary.   However, local
authority lawyers and private practitioners
are now much better informed, and with
books such as this with the necessary
information all in one pace, can challenge
bad practice more efficiently.

Barbara Mitchels

The Hon Mrs Justice
Bracewell., (Editor in Chief)
(2005). 
Family Court Practice.
Bristol; Family Law. 

3102 pages
Hardback
£199 with free CD Rom
ISBN 0-85308-980-9

This is a seminal work, so well known that it
needs no introduction to seasoned
practitioners. For all those who work in the
field of family law this reference work is an
absolute must, but for those who are new to
family law, and trainees, all of whom need
to rely upon sources of sound practice
guidance, Family Court Practice has to be
on their reference shelf, and updated each
year. 

Some practitioners might wonder if it is
worth investing in each new edition- and the
response must be that, yes, it is. It is vital that
we all keep up to date with events and
family law seems to move on fast. Family
Court Practice is up to date as at 1 March
2005, and this new edition has an

accompanying CD Rom for ease of access
and portability. 

This new edition includes useful and
authoritative commentary on: The Gender
Recognition Act 2004; the Civil Partnership
Act 2004; the Domestic Violence, Crime and
Victims Act 2004; new Practice Directions,
and the Private Law Programme.

The benefit of Family Court Practice is that
there is, in one place, all the relevant statute
and subsidiary legislation, Practice Directions,
Guidance and commentary, and somehow,
magically, it remains reasonably compact for
use at court. 

The CD Rom is even easier to transport! 

Barbara Mitchels

Bedingfield, D., (2005),
Advocacy in Family
Proceedings. 
Bristol; Family Law. 

400 pages
Paperback
£ 35 plus £4 postage and packing (£39)
ISBN 0-85308-873-X

This book addresses one of the main
concerns of many practitioners, new and
experienced alike. New practitioners need
clear and practical guidance as they begin
their advocacy on what one might term a
basic ‘how to’ basis, whilst more seasoned
practitioners may be at risk of complacency
in their case preparation or presentation. This
book provides something for both. 

The first two chapters, totalling 68 pages,
intriguingly address ‘General principles of
persuasion’ and ‘The advocate’s craft’. The
remainder of the book is devoted to
commentary on a variety of topics designed
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to assist advocates in their case preparation
in private law applications concerning
children, child protection litigation, ancillary
relief, and appeals. There is also a series of
Appendices with selected Practice Notes,
President’s Directions and the full 2003
Protocol: Judicial case Management in Public
Law Children Cases.

Just to provide a flavour of the book- the
advice and information varies from basic
Advice, for example of courtesy at all times,
‘You can be the most relentless, thorough
and rugged cross examiner in the history of
the Bar without once appearing to be
discourteous, rude or boorish…’ to complex
analyses of advocacy developed from
research in the UK and abroad ‘Heuristics
serve valuable social functions: they prevent
a paralysis of decision-making, which of
course would occur if every possible result of
every decision is analysed. The
“representative heuristic” is the basis of
argument by analogy.’ 

The author gives examples of ways to
structure questions, and to examine and
cross- examine witnesses, including experts.
He describes the art of writing skeleton
arguments, and provides information to aid
cross-examination in specific situations,
including a glossary of medical terms
relevant to non-accidental injury cases. 

Children cases are not the forum for clever
courtroom strategies, nor should they be
about winning. They should be conducted in
an atmosphere of enquiry in a non-
adversarial manner. The task of the court in
children cases is to discover, if it can, the
truth, with as much relevant evidence as can
be gathered, and having established the
facts, to seek a disposal in which the welfare
of the child is paramount.  In that context,
good advocacy in children cases should
always work towards that end.

Barbara Mitchels

Harper, M., et al., (2005),
Civil Partnership- the new
law. Bristol; Family Law. 

534 pages
Paperback
£ 39 plus £4 postage and packing (£39)
ISBN 0-85308-933-7

A new statute always needs a sound legal
explanation, which, even more importantly,
places it into the context of court practice,
Human Rights legislation, and the day to day
practicalities of its implementation.  Written
in a practical and readable way, by two
solicitors and two barristers, this book meets
all these needs.

The Civil Partnership Act 2004 will come into
force on 5 December 2005, and Civil
Partnerships will be available from 21
December. Most of the book is taken up
with the full text of the new Act itself, but
there are 125 pages of interesting and useful
commentary. The book first sets out the
context in which these much needed
reforms regarding same sex relationships
came into being, and considers the
implications of the new legislation in England
and Wales. The legislation makes provision
for Scotland and Northern Ireland, but this is
not within the scope of this book.

The authors in the first chapter recount the
struggle against discrimination, and then to
achieve the recognition of the human rights
of those in gay and lesbian relationships, and
it makes sobering reading. Some of the
comments quoted during parliamentary
debates are saddening, but gradually, the
courts widened their interpretation of the
right to respect for family life to include
those of same sex couples, and the change
was reflected in, and sometimes led by the
European Court of Human Rights.
In November 2004, the Irish High Court gave
leave to Katherine Zappone (a Human Rights

Commissioner) and her partner Ann Louise
Gilligan, (the couple were married in Canada
in 2003) for judicial review of a decision by
the Revenue Commissioner to refuse them
the tax relief available for married couples. 

There is an interesting provision in section 6
of the Civil Partnership Act (CPA), which cuts
across legal and religious ideology. The
registration of a civil partnership must not
take place in religious premises, and it
requires notice and residence. The required
notice and waiting time amounts to a total
of 22 days, save in Scotland and so the
Scottish Tourist Board will be delighted to
know that the ‘Gretna Green’ style of tourist
marriage may well now increase to include
Civil Partnership Registrations. 

The dissolution of a Registration will be
possible on the grounds of nullity, or as a
result of an action for dissolution or
presumption of death.  Actions for
dissolution are similar to those for divorce,
and the waiting period of a year applies. The
grounds are similar, with the omission of the
ground of adultery. There is also a built-in
requirement to consider reconciliation before
dissolution. 
Property and financial arrangements are
important, and are discussed in detail in
Chapter 5. The situation relating to children
is considered in Chapter 6. Same sex couples
in a Civil Partnership are regarded legally in a
similar way as married couples for the
purposes of parental responsibility. If one
partner has PR for a child, the other will be
effectively a step-parent. Section 75(2) of the
CPA provides for stepparent partners to
acquire parental responsibility. There is an
existing mechanism for step-parents to
acquire parental responsibility under section
112 of the Adoption and Children Act 1989
(importing relevant provisions into the
Children Act 1989), but as yet, this is not in
force. 

The Civil Registrations will be able to take
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place from 21 December 2005 and they will
then operate in conjunction with the
provisions of the Adoption and Children Act
2002 (when that Act comes fully into force
on 30 December 2005), enabling
stepparents wishing to acquire PR to do so in
new ways. After the 30th December 2005, a
married stepparent or parent in civil
partnership can gain PR for a child of their
partner under section 51(2) of the Adoption
and Children Act 2002 by the granting of an
adoption order. The birth parent need not
adopt the child, and the adoption order does
not change the legal position of the birth
parent partner, but the adoption order to the
stepparent will end any parental
responsibility held by the other birth parent.
Further, under the provisions of section 75(2)
of the CPA, section 41 of the CA 1989 will
be amended to include a new sub-section,
whereby a married or civil registered
stepparent can acquire PR by agreement
with their partner (if no other parent has PR
for the child) or by agreement with each of
the birth parents with PR…but in this case
the others who have PR retain it and
concomitantly share their PR with the
stepparent, so we will await the practical
application of these provisions with interest! 

This book will be of help to all of us to
understand the complexities of the new
legislation.

Barbara Mitchels

Wood, H., Lush, D., and
Bishop, D., (2005),
Cohabitation: Law Practice
and Precedents. (Third
Edition) Bristol; Family Law. 

534 pages
Hardback (including a free CD Rom)
£75 including postage and packing 
ISBN 0-85308-962-O

Written by a District Judge, a Master of the
Court of Protection, and an experienced
solicitor, all well known in their field, this
revised edition of an already popular book
provides an update on new law.  It includes
the prospective changes of the Adoption and
Children Act 2002, the Domestic Violence,
Crime and Victims Act 2004 and the Land
Registration Act 2002.

Law is said to reflect the mores of society-
but does it? Statistics show that marriage is
becoming a less popular civil institution, and
that a high proportion of marriages end in
divorce. Many couples currently live together
without the ceremony of marriage. The
rights of same sex couples under the new
Civil Partnership Act 2004 are now clarified
and established with a similarity to the rights
of marriage. 

The rights of opposite sex cohabitees,
however, have always been rather fluid legal
concepts by comparison with the rights of
marriage, and despite efforts to create legal
order in this relationship, it seems that they
continue to present a minefield for parents,
lawyers, accountants and tax consultants. 

This book is wonderfully practical. It sets out
the law, commentary, and useful precedents.
Topics and references are easy to find, and a
busy lawyer will find this an invaluable
reference work, and well worth the investment
for the office reference library. The CD Rom is
portable, and provides useful back-up.

Barbara Mitchels

Novak, G., Pelaez, M., 
Child and Adolescent
Development – A
behavioural systems
approach. London, Sage.   

534 pages
£50 (postage free if ordered on internet,

£5 if ordered by phone)
Paperback Pages 581  
ISBN   0-7619-2698-4    

This is an academic, but also readable account
of specific aspects of child and adolescent
development, combining behavioural
perspectives of developmental psychology and
a systems approach- creating a new
perspective- ‘ a behavioural systems approach.’
In forensic work, it is important to understand
how other professionals might define and view
the subject, and how it is assessed.

Written for students working at advanced or
graduate levels, this book also provides
extremely useful insight for those who work
with and for children. It cannot cover
everything in depth and does not try to do
so. It explores specific features of
development, holistically balancing the
‘nature and nurture’ perspectives of child
development. The authors give plenty of
examples. One I like is the set of keys. Give
them to a one year old and they may go
immediately into the mouth to explore and
taste. Give them to an older child and they
may become a source of noise, to be thrown
or a source of imaginary play. As the child’s
age increases, and they may be seen as a
tool to open doors, prise open a jar, or start
a car! The sensory, intellectual and other
aspects of development interplay with the
child’s experience to form their concept of
the uses for a set of keys.

The book interestingly looks at the
development of anti-social behaviours.
Understanding this, and the ways in which
parents of children with anti-social
behaviours can be ‘trained’ (although they
may not themselves see the necessity!) may
well be useful in our work. I particularly
enjoyed the ten rules of practical guidance
for parents on getting their children to
behave well when eating out - they might
prove really useful.

Barbara Mitchels

Book Reviews



Association of Lawyers for children 35

Liz Goldthorpe 
with Pat Monro
Published with the Association of
Lawyers for Children
With contributions from: Sarah
Brookes, Christine Dean, Syd Bolton,
David Goosey, Penny Owston and
Helen Carr

The interdisciplinary approach to child law
is the cornerstone of good practice and
decision making. It is also increasingly
important in the wake of the Children Act
2004, which emphasises comprehensive
safeguarding and integrated services. But
finding the requisite sources of
information can be a daunting process for
the busy practitioner.

Edited by Liz Goldthorpe, Chair of the
Association of Lawyers for Children, and
with contributions from leading
practitioners in various specialist fields,
this reader friendly volume brings
together for the first time the key sources
of good practice for all those involved in
children’s cases. Each chapter directs the
reader to key themes and issues within
specialist areas of practice, with a list of
material essential to each subject area and
references to further reading.

This indispensable guide is ideal for
practitioners at all levels, helping to
improve skills, assist in critically evaluating
the work of others in safeguarding
children and providing a sound
foundation for effective case preparation,
representation, and presentation of cases
in court.

Contents
Fundamental principles and good practice;
2. Professional conduct and practice
management; 3. Child development and
communication issues; 4. Safeguarding
and services; 5. Multi-agency child
protection system; 6. Emergency powers;
7. Secure accommodation orders; 8.
Assessments; 9. Contact in public law
proceedings; 10. Care plans; 11. Looked
after and leaving care; 12. Adoption
under the Adoption and Children Act
2002; 13. Education, Special Educational
Needs and disability; 14. Housing issues;
15. Mental health; 16. Criminal issues; 17.
Immigration, asylum and nationality; 18.
Children in private law proceedings; 19.
Acting for the child or young person; 20.
Role of the children’s guardian; 21. Acting
for parents; 22. Representing the local
authority; 23. Effective case management;
24. Disclosure and information sharing;
25. Expert evidence; 26. Outside court
and after proceedings.

About the Authors
Liz Goldthorpe is a child care and public
policy specialist solicitor and well known
conference speaker and tutor.  Pat Munro
is a child care specialist solicitor and
author of the best-selling The Guardian ad
Litem.

November 2005
508 pages
Paperback  1 85328 712 1
£49.95

Available from:

Marston Book Services
PO Box 312
Abingdon
Oxon
OX14 4YH

DX: 130431 Didcot 2

Tel: 01235 465 656
Fax: 01235 465 660

Law Society Shop
113 Chancery Lane
London
WC2A 1PL

Tel: 020 7320 5640
Fax: 020 7320 5643

Legal bookshops

Child Law Handbook
Guide to Good Practice
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The Commencement Order for the
Adoption and Children Act 2002 has now
been published and we know that the Act
is to be brought fully into force on 30
December 2005. There are misgivings that
insufficient time has been allowed for
training, especially in local authorities,
who may be reliant on provision by the
Department of Education and Skills
through BAAF and Price Waterhouse
Cooper, which in some areas may not be
available until the end of the year. Even
then it is to be ‘cascade’ method which is
intended to enable people to pass the
training on in their own authorities.
Whether that is adequate for such a
complex piece of legislation is
questionable. 

The judiciary on the other hand seem to
have been prepared for some time.
Solicitors and barristers as ever will be
responsible for their own training. No
practitioners can ignore the legislation,
even if their practice is limited to
representation of children in public law
proceedings, since the Act will
undoubtedly have an impact on their
conduct.

However it works out we can expect to
be interpreting the niceties of the primary
and secondary legislation and the
extensive guidance for many years to
come.

The Act is intended to align adoption law
with the relevant provisions of the
Children Act 1989 to ensure that the
child's welfare is the paramount
consideration in all decisions relating to
adoption. This includes decisions about
whether to make an adoption placement

or adoption order and whether to
dispense with parental consent.
Local authorities will be obliged as now to
maintain an adoption service, which must
include making and participating in
arrangements for the adoption of
children, which will be in conjunction with
voluntary adoption societies. They are
required to provide adoption support
services (to include financial support). The
Adoption Support Services Regulations
2005 supersede the interim 2003
Regulations. 

There are new procedures which must be
carried out before a child can be placed
for adoption, either with the consent of
parents or following the making of a
placement order. An adoption order can
be made in favour of single people,
married couples and unmarried couples.
People who are unsuccessful in their
application to an adoption agency may be
able to seek a review of that decision
under procedures for obtaining a second
look by an independent panel run by
BAAF.

There are additional restrictions on
bringing a child into the United Kingdom
in connection with adoption, aimed at
ensuring that British residents follow the
appropriate procedures where they adopt
a child overseas or bring a child into the
United Kingdom for the purposes of
adoption. 

The concept of a special guardianship
order is introduced, intended to provide
permanence for children for whom
adoption is not appropriate, such as
where an older child does not wish to be
adopted. 

The relevant regulations, set out below,
are all the subject of guidance under
section 7 of the Local Authority Social
Services Act 1970.

The Adoption Agencies Regulations
2005 provide for the duties agencies will
have in relation to arranging adoptions
under the 2002 Act, including agency
arrangements for adoption work,
considering whether a child should be
placed for adoption, approval of
prospective adopters and whether a
particular child should be placed with
prospective adopters. 

The Adoptions with a Foreign Element
Regulations 2005 provide additional
requirements for, and set out additional
procedures in relation to, the adoption of
children from abroad by British residents
and the adoption of children in England
and Wales by persons resident abroad.
This includes adoptions falling within the
scope of the Hague Convention and non-
Convention adoptions. 

The Suitability of Adopters
Regulations 2005 prescribe the matters
which must be taken into account by an
adoption agency in preparing reports on
and determining the suitability of a
person wishing to adopt a child.

The Restriction on the Preparation of
Adoption Reports Regulations 2005
specify who may prepare reports in
specified circumstances in connection with
adoption. 

The Adoption Support Services
Regulations 2005 establish a system
requiring authorities to provide adoption

Adoption and Children
Act 2002
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support services. They set out the process
for assessment of need, specifying who
may be eligible for the service and for the
planning and review of service provision
as well as providing for the role of the
adoption support services adviser. They
also provide for the payment of financial
allowances.

The Adoption Support Agencies
Regulations 2005 together with
accompanying national minimum
standards issued under section 23 of the
Care Standards Act 2000 govern the
management and general operation of
adoption support agencies, including
making provision for their registration. 

The Disclosure of Adoption
Information (Post-Commencement
Adoptions) Regulations 2005 apply to
adoptions made after the 2002 Act came
into force and will provide adoption
agencies with a framework within which
they are required to consider certain
issues, such as the adopted person’s
welfare, before making a determination as
to whether to disclose sensitive identifying
information which would identify persons
affected by an adoption.

The Adoption Information and
Intermediary Services (Pre-
Commencement Adoptions)
Regulations 2005 enable registered
adoption support agencies and adoption
agencies to operate a regulated
intermediary service so that adults
adopted before the 2002 Act comes into
force can obtain information about their
adoption and contact between adopted
adults and their adult birth relatives can
be facilitated where appropriate.  Part IV
of the 1976 Act on the status of adopted
children remains in force in relation to
orders made before 30 December 2005.

The Adopted Children and Adoption
Contact Registers Regulations 2005
prescribe the form of entry in the
Adopted Children Register, requirements
in relation to registrable foreign
adoptions, information for the purposes
of the Adoption Contact Register and for
obtaining information from the registers
and information about adopted persons
and their relatives for the purposes of the

Adoption Contact Register.
The Special Guardianship Regulations
2005 prescribe the list of special
guardianship support services which local
authorities are required to maintain, the
process for assessing special guardianship
support needs, and requirements in
respect of the planning, delivery and
review of special guardianship support
services. The Regulations also prescribe
the matters that local authorities are
required to include in the report that the
court must receive before it can make a
special guardianship order. 

The Independent Review of
Determinations (Adoption)
Regulations 2004 provide for the
operation of an independent review
mechanism in respect of qualifying
determinations made by adoption
agencies under the new scheme for
adoption. 

The Family Proceedings (Adoption)
Rules 2005 set out court procedures.
They incorporate the Civil Procedure Rules
where appropriate. They also include
Practice Directions by way of expansion of
provisions. There is no additional guidance
as there was with the Adoption Rules
1984.

Richard White

DAVID HERSHMAN
Times 5 September 2005 
The Hershman family thanked the many
people who had given their love and
support since David died on 4 September
2005, and gave particular mention to
David’s colleagues, some of whom hardly
knew the family, but because of their
friendship with him, made time. ‘The
spontaneous letters, calls, and invitations
that were sent, have meant more to us than
we can say, but have brought us
unexpected joy and laughter, and shown us
how much others loved David too.
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Correspondence

ALC Constitution

Dear Editor

I was recently at court with counsel from a
chambers which are piloting the new
Graduated fees scheme for Counsel in the
magistrates’ court.  It appears that they are
being told by the Community Legal Services
Commission that their costs should be
reduced in the magistrates’ court. 

The CLSC are saying that on the maximum
fee principle when a solicitor attends court
on the 2nd or 3rd directions appointment
they do not charge for preparation!!

I think this is another example of the CLSC
playing one branch of the profession off
against the other.  When are we going to
start having 'informative meetings' with
counsel's negotiators?  This would have
nothing to do with Restraint of Trade.

The Government's negotiating techniques
are aggressive, ungentlemanly and
unprofessional.   I would not be prepared
to brief a barrister who did not prepare for
a case I was holding.

Peta Malthouse 
Child Law Partnership 
Guildford 

During the course of this year the ALC
committee have been looking closely
at how the ALC can continue to move
forward and grow in accordance with
the views expressed by members at
the AGM on 5th November 2004.  In
order that the ALC can continue to
develop it was felt that there needed
to be some minor revisions of the ALC
constitution.  The following are the
suggested amendments together with
explanations.

These draft amendments will be
considered at the forthcoming AGM on
Friday 16th November 2005 and we hope
that you will feel be able to endorse them
when you attend the AGM.

If you do have any comments please email
them to Julia Higgins at admin@alc.org.uk 

Claire O’Rourke

Draft amendments
A full version of the ALC constitution is
available on the ALC website
www.alc.org.uk 

All proposed deletions are struck through
like this.

All proposed insertions are in bold like
this.

All explanations are in italic like this.

5.4 The Chair shall hold office from the
AGM where they are first elected until the
second AGM after they are first elected to
the position and to be eligible for election
must have been a serving member of the
Committee for at least one full term,
subject to the Committee's discretion
to reduce the period in exceptional
circumstances’. The Chair is eligible for
re-election at the end of the term of
office, but if not so re-elected may remain
as a member of the Committee subject to
their being elected as an ordinary
Committee member.

5.5 The Vice-Chairs shall hold office from
the AGM where they are first elected until
the second AGM after they are first
elected to the position and to be eligible
for election must have been serving
members of the Committee for at least

one full term. and to be eligible for
election must have been serving
members of the Committee for at
least six months. The Vice-Chairs are
eligible for re-election as Vice-Chair at the
end of the term of office, but if not so re-
elected may remain as a member of the
Committee subject to their being elected
as an ordinary Committee member.

Reason for the proposed changes:
Whilst it is recognised that it is
important for the Chair to have
sufficient knowledge and experience
of the Association it is felt that the
requirement that they must have
served for three years on the
Committee does not allow enough
flexibility.  The members of the
Committee are constantly changing
and without the proposed
amendments a situation may arise
where no Committee member is
eligible for election as Chair and Vice-
Chair.
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Dates for your Diary
THE VOICE OF THE CHILD
PUTTING CHILDREN FIRST 

A ONE DAY CONFERENCE - FRIDAY 9TH DECEMBER 2005

Chair: The Right Honourable Dame Elizabeth Butler-Sloss GBE,
President of Children Law UK

Speakers include - Professor Al Aynsley-Green, Children’s
Commissioner for England 

Anthony Douglas, Chief Executive of CAFCASS
Hilton Dawson, Chief Executive of Shaftsbury Homes

Andy Hamflett, Chief Executive of UK Youth Parliament 

Regent's Park Conference Centre, 
Regent's Park Inner Circle, London NW1 4NS 

Details from 
info@childrenlawuk.org 

Or call 020 7704 9919 

PROMOTING THE RIGHTS OF
CHILDREN IN FAMILY PROCEEDINGS

CAFCASS ONE DAY TRAINING WORKSHOPS

The workshops carry 4 CPD points for participating
solicitors

12 October 2005 - Derby
17 October 2005 - Birmingham
15 November 2005 - London
23 November 2005 - Ipswich

18 January 2006 - Newcastle upon Tyne
24 January 2006 - London

10 February 2006 - Manchester
22 February 2006 - Basingtonstoke

8 March 2006 - Taunton
22 March 2006 - Leeds

0113 394 7445 for more information

THROUGH THE EYES OF THE CHILD
MEETING CHALLENGES IN CHILDREN’S SERVICES 

THE EDUCATION NETWORK - A MAJOR ONE DAY CONFERENCE

Conference Chair - Polly Toynbee

Wednesday 14 December 2005 
Church House Conference Centre, London SW1

Speakers include - Rt Hon Beverley Hughes, 
Minister of State for Children and Families

Professor Al Aynsley-Green, Children’s Commissioner

Christine Davies CBE, Corporate Director, Children and Young
People, Borough of Telford and Wrekin

Details from
020 7554 2800

Email: events@lgiu.org.uk

ADOPTION AND CHILDREN ACT 2002
2 DAY TRAINING COURSE

FRIDAY 28th OCTOBER 2005 9:30am – 5:00pm
FRIDAY 25th NOVEMBER 2005 9:30am – 5:00pm

The Law Society, London
Law Society CPD: 5 Hours for each day

A two day training course looking at the Adoption and Children Act
2002 and its practical implications.

Each day can be attended in isolation

Speakers to inlcude:
THE RIGHT HONOURABLE LORD JUSTICE WALL, 

SENIOR DISTRICT JUDGE WALLER (PRINCIPAL REGISTRY OF THE
FAMILY DIVISION)

FELICITY COLLIER (CHIEF EXECUTIVE, BAAF)
ANTHONY DOUGLAS (CHIEF EXECUTIVE, CAFCASS)

Details from 
Resolution, PO Box 302, Orpington, Kent, BR6 8QX

telephone: 01689 820 272

SURREY AND HANTS UPDATE
The Child Law Partnership in conjunction with Guildford
Chambers are running a seminar on 31st January 2006
focusing on the Adoption and Children Act 2002 and

Special Educational Needs.

For further information please contact Caroline Dickinson on
01483 543790 or email caroline@childlawpartnership.co.uk
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Start the CPD year with 11+ hours of valuable points

ASSOCIATION OF LAWYERS 
FOR CHILDREN 

16th ANNUAL CONFERENCE

EVERY CHILD MATTERS
...BUT AT WHAT COST?

THURSDAY, 17 NOVEMBER – 
SATURDAY, 19 NOVEMBER 2005 

De Vere Grand Harbour Hotel,
Southampton 

Lord Justice Mark Potter, 
President of the Family Division 

Register to receive the Programme in
September by e-mailing the conference 

administrator : 

karen.goldthorpe@btinternet.com
Waverley House, 

Park Lane, 
Melton Mowbray

Leics. LE13 0PT  
Tel : 01664 569134

Sponsored by Jordan Publishing Ltd

● CHILD LAW UPDATE

● EXPERT WITNESSES 

● IMMIGRATION ISSUES 

● CAFCASS UPDATE  

● POLICE LIAISON 

● SPECIAL

EDUCATIONAL NEEDS 

● PARENTING

PROGRAMMES 

● DIVERSITY RESEARCH

● DE-STRESS YOURSELF

AND CLIENTS 

Approved by the Law

Society for CPD points

and now also approved

by the Bar Council 

and ILEX


