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Editorial

The State of Family Justice

An essential component of children’s legislation
is ready access to the courts, where that is in
the interests of the child. There is now a
political determination to limit that access, as
part of a general attack on the Family Justice
System. The tools with which they are
dismantling the system are destruction of legal
aid, inadequate provision of court services and
as part of a wider discouragement of local
authorities from taking proceedings, a massive
increase in court fees.

The Courts Service is to find savings of £29 million in
the next financial year. We have the Alice in
Wonderland scenario of imposing higher court fees
to make the system self financing, whereupon the
budget suffers because there are fewer applications.
Well what a surprise! Previous experience suggests
that the Family Justice System, having already
suffered cuts, is among the most vulnerable of the
jurisdictions. Matters have certainly reached a serious
state when the judiciary are driven to make public
statements.

Lord Justice Wall: ‘…. the Family Justice System is
being exploited and abused. Our dedication, our
goodwill, our passionate belief that our function is to
address the best interests of vulnerable children and
families is not being recognised by a government
which, however much it pays lip service to the
welfare of children, is frankly indifferent to
disadvantaged children and young people who are
the subject of proceedings…’. (Lancashire Family
Justice Council, 10 March 2007)

Mr Justice Coleridge: ‘I am afraid that the time has
come for family judges to speak out publicly in
protest at the way in which the Family Justice System
in this country has been and is being mismanaged
and neglected by government.’ (Resolution
conference, April 2008)

Mr Justice Ryder: ‘[There is a] lack of capacity in the
courts to deal with an ever increasing volume of the
most serious and complex cases in a timely fashion
and as a consequence the downgrading of many
legitimate medium risk and need cases as if we
haven’t got time for them’. (25th anniversary of
Butterworths Family Law Service (27 June 2008, see
www.judicary.gov.uk)

The Family Justice Council now has a responsibility
for improving outcomes for those who come into
contact with the Family Justice System but it will be
difficult for them to bring about much improvement
in the current climate. Unlike criminal justice which
has both the National Criminal Justice Board and a
dedicated department within the Ministry of Justice,
and in spite of frequent assertions about the
importance of the family, family justice has no strong
advocate within Government. We need to consider
the establishment of a National Family Justice Board.
There should be a statutory duty imposed on
Government to take account of the views of the
Board on public policy issues which impact on the
Family Justice System, so as to ensure that individual
government departments do not take inadequate or
ill-considered action.

Richard White
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Lord Justice Hughes

This annual talk is designed as an entirely
fitting honour to the memory of two experts in
Children Act litigation. Allan Levy and David
Hershman, both of whom ought still to be
dominating their field, were above all specialist
professionals in the legal rules for resolving
issues of child welfare.

That is, I hope, a single phrase summary of what
Children Act work is about – legal rules for resolving
issues of child welfare. I want to come back to it in
just a moment.

Also fittingly, these talks have until now been graced
by similar specialists in the field – unrivalled
specialists one might say. Dame Elizabeth Butler
Sloss, then President, Wall LJ, and last year Wilson LJ.
Time, it seems, for a change. I claim no place in that
line of succession. I did spend 6 years in the Family
Division. It was fascinating, intensely rewarding for
much of the time, and I have missed it ever since.
But it was not what I had mostly done before arrival,
nor is it what I have mostly done since.

That, as it turned out, seems to have been the idea,
not mine of course, behind an arrival in the Division
which was as unexpected to me as it was to the
Family Bar. “It will be different”, they told me. “It is
a different kind of litigation”.

I spent six years musing on this, and have often
returned to the proposition since. Was it? And is it?
And if it is, how different? That is what I thought I
might think about with you for a short while this
evening.

There obviously are some differences about family
litigation, particularly when it is about children.

1. It is not principally retrospective, unlike most
other litigation. It is about planning the child’s
upbringing for the future.

That brings several complications. The greatest is
that in lots of cases, public as well as private, the
parties will have to go on, if not living together, at
any rate living interlocking lives after the end of the
case, because of the children for whom they share
responsibility. They cannot part after giving their
press conferences on the steps of the RCJ and go
their separate ways, writing the litigation off as a
closed chapter. So a real part of the handling of the
litigation is to do with not making it impossible for
them to communicate, at least at an elementary
level, and preferably much more freely. Providing for
continuity is part of our function.

Another consequence is that judgment rarely brings
the case to an end. On the contrary, there may have
to follow serial applications over several years. Some
of those, only too visible both at first instance and
where I now work, are because one or both parties
simply will not accept the decision. But even without
that factor, repeat applications are likely as there are
developing changes in the children’s lives.

However, Children Act work is not unique in not
being retrospective. Think of quite different fields.
Variation of trusts is often largely about planning for
the future. Public housing law is about assessing
people’s needs and allocating scarce resources
amongst them. Town and Country Planning may be
geared to land not to children, but it is about
decisions for the future which may affect thousands
of lives for years and years to come. A large part of
personal injury litigation in serious cases these days is
about predicting the future care and housing needs
of an injured person; tentative steps have been taken
towards orders which fall to be reviewed from time
to time. And so on…

2. The other obvious distinction about children
litigation is that it revolves around a non-party; the
child. Or if, in care cases, the child is a party, he is
still a party heard but not seen – and usually heard
indirectly. Yet it is his interests which are paramount
in the decision. Wilson LJ discussed one aspect of
this feature of children cases in this talk last year. But
that we sail under the colours of child protection is
central to this work, and it has a critical bearing on
how it is done.

Children Act 1989; a different sort
of litigation ?
Hershman Levy June 2008

Children Act 1989
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That said, this is still litigation. I said I wanted to go
back to the single phrase summary: what we are
about are the legal rules for resolving issues of child
welfare. And by issues I mean issues in the proper
sense, not simply ‘he has issues around…..’.
Correctly used, the word indicates ‘points for
decision’; and decisions are needed because there is
disagreement. Where is the child to be brought up?
By whom? Where is he to live? What decisions
should be made about education, health, social life?
And what restrictions can or should be put upon the
upbringing?

Now you could adopt a system in which these
decisions are made administratively, by counsellors,
or social workers, or psychiatrists, or paediatricians,
or for that matter by a Commissariat. It does not
have to be a court. But that is not the model which
we have adopted. Our model is, essentially, to leave
the upbringing of children to the parents, subject to
some general rules such as those which require
compulsory education, unless either the parents
cannot agree or someone else, relative or social
worker or whoever, asks to intervene and the
intervention is resisted. Then, you have a dispute, a
disagreement. And our model calls for it to be
resolved by a court – by a Judge. In other words, it
calls for litigation. And it is litigation just as most
other litigation – because this is what courts do: they
exist to resolve disputes between people.

In essence, children litigation is like any other
litigation; it is about bringing competing cases to a
neutral seat of judgment.

That provides the answer to the old chestnut which
you still find revisited from time to time: should the
process be inquisitorial or adversarial? Of course it is
and must be adversarial. There are two or more
points of view, they are argued before a neutral
arbiter, and he or she decides. A wholly inquisitorial
process would be one in which the Judge initiates
the process, organises the collection of all the
evidence, and also decides the outcome. This may be
theoretically possible, at least if you have the
Almighty as inquisitor. But it will not work for
ordinary mortals, and for both pragmatic and
principled reasons. In practice there is simply no time
for family judges to undertake the investigation.
They are under more than enough pressure in trying
to cover the adjudication part of the process. And as
a matter of principle, it is impossible for the enquiries
and assembly of evidence not to be affected, subtly
or not so subtly, by whatever provisional view the
enquirer has formed about the case. Every Judge
knows the experience, even when the material has
been assembled by rival parties, of reading the
papers and forming a provisional view, only to have
it fundamentally altered by seeing the witnesses, or

by an advocate approaching the case from a
different angle which had not been anticipated.

That does not mean that the Judge should not be
highly active. The days of the silent ‘blank slate’ on
which litigants wrote at will, and for as long as they
wished, on any subject, are, if they ever existed, long
gone in every jurisdiction. Judges are all case
managers now. They are not there just to sit like a
pudding and have cream and syrup in alternating
dollops applied to them. These days, the Judge will
be highly active – and must be. He will control what
is put in evidence by limiting it to the relevant. He
will give tightly drawn directions for managing the
assembly of evidence. There should be a detailed
timetable. But none of this is limited to family work.
Go and sit in any civil court and watch the case
managers at work. Read the Lord Chief Justice’s
rubric (“protocol” – inevitably I suppose) for the
management of long criminal cases.

Nor do I want to be misunderstood. To say that the
process is adversarial is not to say that it should be
hostile. Nor is it to say that it is some kind of forensic
talent contest, or any other sort of game. That a
process has rules does not make it a game. But to
say that the family judge is not well served by – and
does not get – the professional sportsman approach,
in which all is regarded as fair, technical loopholes
are gleefully exploited and every point, good bad
and downright daft is taken with equal fervour is to
say no more than applies to every kind of litigation –
no-one needs this, least of all the client. There is a
special evil in hostility in children work, because of
the continuity point which I have mentioned, and
because one is dealing with frazzled emotions, often
love to hatred turned. One of the things which most
impressed me about the advocacy I encountered in
the Family Division was the exceptional level of client
empathy in the advocates, and the skills displayed in
brokering some kind of accommodation when all
looked lost. The culture of the advocates
contributing to a solution for the benefit of the child
is very noticeable, and highly creditable. But when
the story has to be sorted out, the truth
distinguished from the half truth or outright lie, and
the rival arguments laid out for the judge, the
process is an adversarial one, non-hostile, but
adversarial certainly, and so it should be.

What this does mean, though, is that the process
depends on skilled advocates. Make no mistake;
judges need advocates. And they do not need them
so earnestly clustering for the middle ground that
the rival arguments are obscured. Although we
rightly take great pride in the culture of co-
operation, the business of getting the right answer is
best tackled by evenly matched advocates on either
side displaying the arguments for and against – and
dismantling the story.
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That needs to be remembered by all who are
concerned with the funding of family work. You
cannot sit where I do without worrying about the
soaring expense of litigation, whether publicly or
privately paid, and in every field, not simply family
work. Of course, once you are embarked on
litigation, you tend to think that no stone must be
left unturned. Only the lawyers can restrain this. It
has to be part of the lawyers’ culture which I have
spoken about to avoid spending other people’s
money where they properly can. There are areas
where too much money is spent. What about
invariable separate representation for both parents?
Yet more assessments by yet more experts when the
people being assessed are ordinary people with no
particular disability or peculiarity? Speculative trawls
for disclosure? Picking the plums out of the contact
notes? You will think of others. That is the lawyers’
responsibility. Those who have to manage legal aid
have in many ways a pretty thankless task in the face
of a Treasury foot which has been firmly planted
down. But good advocates and litigators do not cost
money; they save it. Every Judge will tell you so, as
he will tell you that he cannot do the job without
them. They do not waste money on unnecessary
issues; and they get it right first time so that there
are fewer appeals or consequential applications. As a
Society we have got to be prepared to pay for such
intervention in families for the sake of child
protection as we think is necessary. The costs of
doing it by way of litigation include lawyers. If the
new Public Law Outline is going to take some of
what are essentially preparations for possible
litigation out of the litigation process itself, that does
not mean that parents involved in those preparations
need, any the less, the advice of lawyers, just as the
Local Authority will need it. Those simple truths are
part of what those who administer public funding
need to be telling the holders of the purse strings.
Much the same is true of several other sorts of
litigation.

I pointed out that Children Act cases are not
principally retrospective. No, but there is often a
critical part of them that is. Virtually all cases turn on
their facts, and this is as true of children cases as of
any other form of litigation. You have got to get the
relevant facts right, before you go on to decide the
answer. And some of the facts will be past facts.
Dismantling the story, which may be true, or half
true, or not true at all, is an essential part of the
process. So, like all other litigation, cases under the
Children Act are about finding the facts, the business
of proof, and the assessment of evidence.

Please do not think that that means that every
dispute of evidence has to be investigated and the
facts found. The key expression is ‘relevant facts’, by
which I mean those which are really likely to make a
difference to the outcome of the case. Some will be

irrelevant, as the facts of matrimonial conduct
usually are to ancillary relief. In the same way,
getting the facts straight does not mean of course
that in every case where tempers have become
frayed in the pain of breakdown, and have got the
better of one or both parents, sometimes repeatedly,
and sometimes with physical results, there will have
to be a trial of what happened before you fix up the
contact for the children. Still less does it mean that,
where the issue is what the arrangements for
contact should be, the competing 25 page
statements cataloguing conflicting histories of late
arrivals, snide comments, inappropriate threats or
uncooperative making of alternative commitments
for the children will demand adjudication seriatim.
Of course they will not. The parents must be made
to look forwards and not backwards and to forego
the luxury of vindication if it will make no difference
to the outcome. But again, this experience is found
in most fields of litigation. You do not allow a
defendant in a criminal trial to use the trial as a
platform for parading his political reasons for
damaging the lorry, because he objected to the trade
it was doing, unless it can provide him with a
defence. Nor can the employee claiming unfair
dismissal insist on revisiting every office dispute, real
and imagined, if they have no bearing on why he
lost his job.

But in a large number of Children Act cases, some
facts at least have got to be found. There can
sometimes be a tendency to shelve issues of fact
which matter. It is sometimes done for the best of
reasons: to avoid expenditure of precious court time
and to prevent painful rehearsal of history
jeopardising the prospect of co-operation in the
future. But it is often a mistake.

In private law proceedings, an allegation of serious
child abuse, physical or sexual, is quite often made.
One is normally storing up trouble for the future if
an allegation like that remains untested; if it hovers
as an unproved suspicion, passed from document to
document as “cause for concern”, or, worse, if it
metamorphoses into an assumption of fact. What
after all is the accuser, or the accuser’s mother or
father, saying to the children meanwhile about the
accused? Even if that is not the problem, what is the
effect on a child of an open unresolved accusation
against a parent and what is the child eventually to
be told? What assumptions, meanwhile, are being
made by professionals dealing with the individuals
involved and how is that affecting both them and
the child?

In some sorts of care proceedings, establishing the
historical facts is an essential part of showing that
the threshold criteria for intervention in the family
are satisfied. Of course, not all care cases by any
means depend on the proposition that a significant
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future risk of harm to the child is shown by what has
happened to that child or to another in the past. But
some do, and they make for some of the most
intractable cases, as we all know. There has been, as
you also all know, a debate recently whether the rule
in Re H & R really means what it says. Is it the law
that if the care application does depend on a risk
arising from a past event, the threshold criteria are
not made out unless that past event is proved on the
balance of probabilities? Or is this sort of litigation
essentially different from other kinds, because of the
first difference we looked at, ie because it is about
future risk and future protection, rather than being
purely retrospective ?

I have, as you will imagine, re-written some of the
next bit since the emphatic House of Lords
confirmation of the important parts of Re H & R in
the last ten days, in Re B (children) (FC) [2008] UKHL
35. Their Lordships do not always speak with so
clearly unanimous a voice.

This was a care case about a 9 yr old and a 6 yr old.
The parents were separated. Father wanted their two
children to live with him. Mother wanted them to
live with her. The family had contained also two
older children of Mother from an earlier relationship.
Of those latter two children, the older girl had
alleged that her ‘stepfather’ had sexually abused her
and beaten her. That was part, but not by any means
all, of the basis on which the Local Authority
contended that there was a likelihood of significant
future harm to the younger children, ie that the
threshold criteria for the making of a care order were
satisfied.

The details do not matter, though the history of
allegation and counter-allegation are interesting. The
question for their Lordships was this. If the girl’s
allegations against Father were not made out on the
balance of probabilities, could they form any part in
the assessment of risk to the younger children for
the future? The answer is a resounding ‘no’, as per
Re H & R.

The argument to the contrary is not spelled out in
detail in the speeches. But it is a principled argument
and has some at first sight appealing logic on its
side. It goes like this. Supposing that the alleged past
harm is not shown to be more likely than not, still
there remains a possibility, even though a small
possibility, that it did indeed happen. So the
argument runs, why should that possibility be
ignored? It is said that because the ultimate question
for the court under section 31(2) is whether the child
is likely to suffer significant harm in future, the case
is about risk. So even an outside chance that the
past abuse happened ought, it is said, to go into the
scales. The argument can be reinforced if expressed
in percentages. The balance of probabilities means, it

is said, 51% or more likely. So to say of the evidence
of past abuse that it is not established on the
balance of probabilities may still leave as much as a
49% chance that it did occur. Why should a mere
2% preponderance of probabilities make the judge
close his eyes to the possibility of past harm? It is, it
is said, a mere legal fiction that something which is
not proved on the balance of probabilities never
occurred.

Their Lordships rejected that argument. You can see
the authoritative legal basis for doing so if you read
Baroness Hale’s speech. It can be summarised as
follows:

(i) if this were right, the first part of the
definition of the threshold criteria, viz that
the child is suffering significant harm, would
be obliterated and every case decided on the
second part, the future likelihood;

(ii) if the Act had meant the court to act upon
simple suspicion of past harm it would have
used the language which it uses when
authorising the LA to investigate, or the court
to make an interim order, viz: reasonable
cause to suspect or reasonable grounds for
believing (sections 47 and 38). But it does
not.

(iii) to decide otherwise would deprive families of
the protection they need against state
intervention unless need, as distinct from
suspicion, is established.

That is the law. Their Lordships stand in no need of
endorsement from me. But taking as read the
principled reasoning there set out, could I just come
down-market to a few purely pragmatic and
practical reasons which seem to me to point heavily
in the same direction.

First, proof on the balance of probabilities means
what it says. It is a low threshold. The same case, In
re B, has now made this clear. It is no more than: is it
more likely it happened than it did not? In particular
that simple test is untrammelled now by unhelpful
expressions such as ‘the graver the allegation the
more cogent the proof needed’. I know that there
have been some judicial opinions expressed, some
from high authority, which blur the distinction
between this level of proof and the criminal standard
– proof so that one is sure. I can only speak for
myself, but I have done and managed quite a lot of
fact finding over the years, to both standards, and I
can assure you that the difference is very real and
not in the slightest illusory. That also follows from In
re B. Now that all that is clear, there may I suppose
remain a tiny number of cases in which it is
genuinely impossible on the evidence to resolve the
question whether the alleged facts are more likely
than not to have happened. That must be left to the
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judge on the spot to say, because only he or she has
heard all the evidence. But such tiny rump of cases
will be vanishingly small.

Second, if you have decided that the past harm
alleged is not established on the balance of
probabilities, what you have decided is that it
probably never occurred. If it probably never
happened, how can it properly be a basis for the
State intervening in the family, and for the making of
a care order which gives the Local Authority parental
responsibility with all that that entails and, in the
end, the power of removal? Of course, there can be
care orders without removal, but at the least such an
order casts upon the parents the onus of succeeding
in an application to discharge if subsequently the LA
decides the children ought to be removed.

Third, I do not myself see the business of proof as a
legal fiction. There is no legal fiction that an alleged
past event did not happen. The position is simply
that something which cannot be shown even on a
bare balance of probabilities to have happened is just
not a basis for intervening in a family. Nor is it any
help to try to formulate proof as a matter of
percentages. This is the sort of question you
sometimes get asked in a criminal case in Oxford or
Cambridge if you have a physics don or two on the
jury, and the answer is always the same. Percentages
are for things which can be measured numerically.
Being sure cannot be so measured; there are no
numbers and there is no scale. It is a matter of
standing back after debating all the evidence with
yourself and asking your conscience either ‘Am I
truly sure of this ?’ or ‘Is this more likely than not ?’
as the case may be. It is sometimes easy and often
not. But it is simply useless to ask whether ‘sure’
means 80%, or 90%, or 95%. That does no more
than beg the question what number you are going
arbitrarily to take for leaving a reasonable doubt.
And though you can no doubt put a number on the
threshold of the balance of probabilities test, so that
it can be expressed as 51% or more, it is quite
meaningless to calibrate your conclusion beyond
that, so that proof on the balance of probabilities
may mean anything from just more likely than not
upwards towards moral certainty. The more you try
to reformulate the question the further you get from
the real business of making a decision.

Fourth, and very importantly, if the test which has
worked well since Re H & R is not to be the law, that
way lies the easy abandonment of the discipline of
fact finding. Why bother to find the facts, if a bare
but unproven possibility of past harm will do to pass
the threshold criteria? It will be so much easier to
fudge the question by agreeing some formula which
leaves the issue unresolved. It will be back to the bad
old days of ‘cause for concern’. As Wall J put it in Re
P (sexual abuse; standard of proof) [1996] 2 FLR 333,

343, it easily produces the worst of all possible
worlds. No one can act on the unresolved allegation.
Yet it still brands the accused. The other parent’s
beliefs are reinforced. No one can move on.

This is dangerous; woolly and dangerous. I give you
just two recent illustrations.

In D v B [2007] 1 FLR 1295 Judge Wildblood dealt
with a case in which Mother alleged that Father had
sexually abused both her daughter aged 5, of whom
he was not the father, and their son aged 3. The
complaints were serious and involved penetration.
The Father’s mother was alleged to have seen him
abusing the girl and to have covered up by tending
her injury and lying about it afterwards. The abuse of
the son was said to have happened at the first
contact visit after the parents separated – in a public
place and involving a knife. The allegations were
florid and presented as depending on what the
children had said to mother, and, later, to therapists
to whom Mother referred them. The very
experienced Judge who first heard the case had
described the allegations as ‘truly extraordinary’.
Mother had abandoned them at court, and then
promptly referred the children for counselling on the
basis that they were true. A therapist and a social
worker had believed them. More encouragement to
the children to talk about it followed, but there was
never an ABE interview. Mother firmly believed it.
This went on for some years before Judge Wildblood
was eventually able to set up a proper fact finding
hearing. There it emerged that the allegations were
absurd in their facts, without even a scintilla of
foundation, and fed by Mother’s own experiences of
childhood abuse; she had also made other provably
false allegations against Father. There were other
alarming features of the case which can be read in
the shortened judgment as reported. But for present
purposes what matters is that the absence of a
decision on the facts for several years meant that
Mother’s false beliefs were reinforced, that the
children were nurtured in the belief that they had
been injured and that their father was a bad man
who had harmed them, and that both Father and
Grandmother were given no opportunity to have the
complaints against them properly investigated;
indeed those who were counselling the children
thought it proper to refuse to disclose to Father
much of what was happening and some of what
was being said.

The second example is not extreme, as the first is. A
case reached the Court of Appeal earlier this year in
which the Local Authority was seeking care orders
on the basis of evidence of parental neglect or
incapacity. Some of the evidence was in dispute, as
was what order was in the children’s best interests.
The application might well succeed; equally it might
not; it was not a foregone conclusion. In the past the
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father had been prosecuted for rape, not in any
family context, but of a woman he had met casually
in a bar. He had been acquitted. Also in the past was
another sexual allegation against him which had not
resulted in any prosecution, and which he denied.
The details do not matter because the LA specifically
abjured any suggestion that he represented any kind
of sexual risk to the children. But the papers
presented to the court nevertheless contained the
entire prosecution file from the failed rape case from
the complainant’s statement onwards (about 60 or
70 pages as I remember). They also contained some
contemporaneous letters passing between social
workers in which one social worker expressed the
opinion, without giving reasons, that the other
sexual allegation had been well founded. These
documents, and others, had been deliberately
included for the Judge to read. They clearly showed
that the social workers proceeded on the basis that
they were relevant to the case. They were to be sent
to the expert who was being instructed to undertake
assessments of the parents’ suitability to look after
their children. Of course, an acquittal in a criminal
court is no bar at all to the Local Authority making
the same allegation on the different standard of
proof in the care proceedings, but this, as I have
said, it expressly declined to do. It refused
nevertheless to accept that the prosecution file and
the other documents were irrelevant. The only
possible marginal relevance of these allegations,
once the Local Authority had taken the stance it did,
was to the solidity of the parents’ bond in the face
of denied accusations. That, as you will immediately
see, hardly justified inclusion at all, let alone
rehearsing every detail of the failed or abandoned
complaints.

What would that and other Local Authorities do, in
these risk averse days of increasingly defensive
practice, if it were the law that an unlikely and failed
allegation could still be taken into account in
deciding whether to make a care order? What advice
would be given to the Father about whether to hold
out for the issue to be determined? What incentive
would there be on hard-pressed family judges to say
that there need be no determination since unless
they were positively disproved beyond all shadow of
doubt, the allegations could still figure to some
undefined extent in the decision whether to make a
care order?

In other words, the rigour of fact finding is, when
the facts are relevant, as essential to Children Act
litigation as it is to any other. So is a rigorous
approach to different kinds of evidence, which could
occupy us for another lecture all by itself. Hearsay is
of course admissible. So it is nowadays in all other
civil cases and indeed in criminal cases. That does
not make it compulsory. Nor does it make it ever less
than second best, because if you do not see the

maker of the statement you are deprived of one
essential tool for evaluating the statement. It is not
the only tool, but it is a vitally important one. If the
evidence goes to a topic which is disputed and
critical, and if you can properly get the first hand
evidence, courts ought, I would suggest, to call for
the first hand evidence and not to rely on the
hearsay except perhaps as support, if it does indeed
add some support.

These questions are common now to all forms of
litigation. But deciding what evidence to act upon
involves a balancing exercise. This in turn depends
on the circumstances, so that the decision will not be
the same in all fields. An obvious example is that in a
criminal case, which is about punishment, it will
invariably be required that a child complainant give
evidence in person, albeit by recorded interview and
cross examination through a video link. By contrast,
if the identical issue arises in a Children Act case,
private or public, the almost universal practice is not
to do more than read the transcript of what the child
has said, and unless there has already been cross
examination in a parallel criminal case, not to
engage in any further questioning at all. That is
because in a jurisdiction which is geared to child
protection it behoves us to be astute not to risk
adding more abuse to any there may already have
been, by requiring detailed questioning in semi-
public. But there should be, I would suggest, no hard
and fast rule. Some teenagers, male or female, can
perfectly well withstand giving evidence, especially
via a video link. There will quite often be at least
some questions that really ought to be answered.
And to see the child complainant and to see the
questions answered may well help the Judge a good
deal to decide, either way, about the truth of what is
being said. Resolving disputed litigation needs, in
every field, a sound foundation in fact. Until you
have that you cannot progress. And to get it you
need the best evidence – always providing that you
can properly have it without doing more harm than
good. In other words, the litigation is indeed
different – but not as different as all that.

There is however a dichotomy. It is the natural result
of the different aims of the two sets of proceedings;
one about punishment, the other about child
protection. The same difference of aims of course
explains the difference in the standard of proof,
which is equally perfectly justifiable. Here in other
words we have two fields of litigation with
somewhat different rules for good reason. It is
essential because Children Act litigation is about
solutions for the future that the special culture of
seeking a solution for the sake of the children, and
avoiding hostility is preserved. But litigation it all is,
as it must be unless the administration of people’s
children is handed over to some Department of
State. Sailing under the comforting colours of child
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protection is not a reason to abandon the rigour of
proof and the understanding of what different sorts
of evidence can and cannot do.

So it follows that those who told me that it was a
different sort of litigation were only partially right.
Most of the techniques are transferable. Although it
is difficult in times of increasing specialisation, most
advocates do benefit from tackling a range of work;
the real specialism is advocacy. And if that is well
done, the Judges have a much better chance of
arriving at the least bad solution for children caught
up in crisis, pain and acrimony. It is not so different a
sort of litigation as all that.

Just published

The fourth edition of The Children Act in Practice by White, Carr and Lowe (Lexis Nexis) has recently
been published. To the trio of established authors has been added the now equally authoritative
MacDonald. It is 20 years since the first edition. The book has been extensively updated since the third
edition in 2002 to reflect legislative and case law developments and includes a critique of the current
climate in which the Family Justice System operates. In her foreword Brenda Hale states that the great
aim of the 1989 Act was that the same principles and procedures should apply to the children of rich
and poor alike. She notes that this needs particular emphasis today. One aim that the Government
should not forget, especially at a time when it will no doubt be making cuts in social welfare to fund
the errors of the wealthy?
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Sir Al Aynsley-Green
Children’s Commissioner for England

From recent reporting we see emerging a
negative picture of childhood in today’s society.
To date, more than 20 young people have died
in London this year alone by gun or knife
related incidents and serious crimes committed
by youngsters against their peers persistently
hit the headlines. The over consumption of
alcohol is a constant battle in many young
people’s lives, kids continue to struggle with
obesity and bullying is one of the problems that
children most often raise with me.

Of course this is not the reality for many children
living happy lives in this country, who do have
opportunities to make positive decisions about their
future and who feel safe while they are out and
about in their areas. I wish this could be the norm
for all the 11 million children in England.

As a society, we face a momentous challenge today
to raise the hopes and aspirations and improve the
lives of youngsters who are vulnerable, caught up in
a culture of violence and who just don’t believe that
anyone is on their side.

Children and young people continue to tell me they
feel they cannot change anything and that no-one
listens to what they have to say. They often feel that
their lives have been pre-determined; they are told
that as teenagers they will drink, smoke, and engage
in risky behaviour simply because this is what
teenagers are expected to do.

They do not feel that adults are doing enough to
protect them from the influence of confusing and
conflicting media messages that undermine their
health and happiness. Our soon to be published
Happy and Healthy research, examining children’s
lives and wellbeing, shows that from even as young
as two, children understand health messages. Yet
the popularity of junk food combined with peer
pressure undermines their ability to make positive
health choices.

We found that children and young people know
what they need to make them feel happy and to live
healthy lives. And they want adults to support them,
to listen and then to act on what they say.

Many people are sceptical and remain extremely
cautious and uncomfortable with this approach. But
the benefits of involving children in decisions and in
creating a dialogue and participative culture is felt by
children, young people and the adults around them -
both in the services they use and at home.

Ultimately, it is only through truly understanding the
needs of children and young people that we can
respond with the right services, at the right time,
and deliver them in a way that positively impacts on
their lives.

However, there is still some way to go before this
way of thinking and working are firmly embraced
right across society and the political spectrum.

Earlier this year, myself and the Children’s
Commissioners in Wales, Scotland and Northern
Ireland, joined forces to give evidence for the first
time to the United Nations Committee on the Rights
of the Child about the Government’s record on
embedding children’s rights firmly in policy.

Our report outlined how children’s rights across the
UK have worsened in some aspects, and in others
there have been no positive changes since the last
time the UN Committee examined the state of
children’s rights in 2002.

There is no question that the UK Government and
devolved administrations have made serious
commitments to safeguard children and young
people in recent years. For example in England, we
now have a Secretary of State for Children, there is
the Every Child Matters agenda, the Children’s Plan
and the Disabled Children Review – Aiming High for
Disabled Children: better support for families, these
and other policies are very much welcome and are
contributing towards improving the lives of children
up and down the county.

11 Million

11 MILLION
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But I remain concerned about the significant
breaches of children’s rights that still exist in the UK,
particularly around child poverty and the persistent
inequalities experienced by children. I am concerned
also about the Government’s failure to consistently
take account of the child’s best interest in decision-
making, for example in the youth justice system in
England and Wales, and the unsatisfactory treatment
of children seeking asylum.

Another major issue for us Commissioners is the
public attitude towards children and young people,
which increasingly demonises them in our society;
this can be seen through our recent campaign to
challenge discriminatory practices such as the use of
the Mosquito device on young people. And a survey
of media articles revealed that 71% of stories about
young people are negative and one third of articles
about young people are about crime.

At my organisation, 11MILLION, we are working
towards creating a society where children and young

people feel more highly valued. Through initiatives
like 11 MILLION Takeover Day, we aim to breakdown
some of the generational barriers to create a
platform where children, young people and adults
can work alongside each other and to use the day to
highlight the positive contributions that young
people can and do make.

The Government has said in the Children’s Plan that
England will be one of the best places to live as a
child. We face an immense challenge to ensure that
this happens. But, this is not just a job for me to do,
or only for others involved in the professional
children’s sector. We have a collective responsibility
to work together to make things better for all
children and young people in the UK in a tangible
and meaningful way.

For further information about the work of
11 MILLION, visit our website at:
www.11MILLION.org.uk
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Susie Hall
The Who Cares Trust

Jacqui Gilliat, Kate Tindale, Judy Bishton,
Barbara Hopkin and Gill Timmis were amongst
the 50 cyclists who took part in this years
Biking for children in care sponsored bike ride
in aid of The Who Cares? Trust, a charity for
children in care.

Taking place in Belgium the cyclists pedalled over
200 miles in just three days and hope to raise over
£30,000 towards the work of The Who Cares? Trust.
The journey started at St Pancras Station before a
230 mile bike ride from Lille to Brussels.

Led by Gill Timmis (Children’s Guardian and
Independent Social Worker), the untiring organiser,
Biking for Children in Care was set up in 2002 to
raise funds for targeted projects and to let more
people know about the work of the Trust. Since the
group started, Gill Timmis and the team have raised
over a quarter of a million pounds for the charity. Gill
says: “As a social care professional working with
children and families I recognise that the prospects
of the 60,000 children and young people in public
care in the UK have improved in recent years but
that these young people, despite their abilities, are
still significantly more likely to fail in education, be
unemployed and become part of the prison
population.”

The Biking for Children in Care bike rides have
contributed significant funds to many new Who
Cares? Trust projects in the past to help these
children do better in school and fulfill their potential
and this year the bike ride will be supporting a new
project called Choice Matters.

The Choice Matters project involves the development
of a CD-rom to help foster carers, residential care
workers and the children in their care to discuss and
prepare for the important choices that face these
young people, with particular focus on education,
health and getting ready to live independently after
leaving care.

ALC members get on their bikes for
children in care

The Who Cares? Trust

Young people in care are inherently as capable as
their peers, but their potential is so often thwarted
by their unpredictable and unstable start, and the
multiple moves they may have to make throughout
their young lives.

By supporting and facilitating this process – through
Choice Matters – the Trust aims to enable these
young people to develop sound decision making
skills to inform their future and to help them realise
their potential.

This is at the heart of the work that The Who Cares?
Trust does and as well as running projects the Trust
produces the only UK-wide magazines for children in
care: KLIC! for younger children and, for teenagers,
the acclaimed Who Cares? magazine. These
magazines provide them with information, support
and encouragement and offer the chance for young
people to get involved and have their voice heard
through the letters and poems received and
published by the Trust.

As well as helping thousands of children directly, The
Who Cares? Trust aims to guide and influence those
with responsibility for children in care, at central,
regional and local level, helping them think
differently and do differently, with the views and
needs of the child at the centre.

If you would like to find out more about The Who
Cares? Trust and the work they do you can visit their
website at http://www.thewhocarestrust.org.uk

Pictured above the 4
lawyers for children
Jacqui Gilliat, Kate
Tindale, Judy Bishton
and Barbara Hopkin,
with Gill Timmis
(Children's Guardian
and Independent
Social Woker) at the
start of their journey at
St Pancras station.
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The standard of proof in
children’s cases

Kirsten Maclean
Cafcass Legal

This is an edited version of an article written by
Kirsten Maclean (Cafcass Legal) and Elizabeth
Hall (Head of Safeguarding), which featured in
Family Law this month published at [2008] Fam
Law 737.

Since 1996 it has been generally accepted that in
children’s cases, serious allegations are to be tested
by an enhanced standard of proof.

Re H & R: the enhanced standard
Why has this problem arisen and where has this so-
called “enhanced” standard, which is now accepted
to be the norm to so many practitioners come from?
It is clear that it has arisen as a result of what Lord
Nicholls’ said in Re H & R at 586 D-H (emphasis
added):

“The balance of probability standard means that
a court is satisfied an event occurred if the court
considers that, on the evidence, the occurrence
of the event was more likely than not. When
assessing the probabilities the court will have in
mind as a factor, to whatever extent is
appropriate in the particular case, that the more
serious the allegation the less likely it is that the
event occurred and, hence, the stronger should
be the evidence before the court concludes that
the allegation is established on the balance of
probability. Fraud is usually less likely than
negligence. Deliberate physical injury is usually
less likely than accidental physical injury. A step-
father is usually less likely to have repeatedly
raped and had non-consensual oral sex with his
under age stepdaughter than on some occasion
to have lost his tempter and slapped her. Built
into the preponderance of probability standard is
a generous degree of flexibility in respect of the
seriousness of the allegation.

Those working within the field of child protection all
seem to agree that it is the words underlined above
stated by Lord Nicholls’ that have resulted in the

judiciary applying an enhanced standard of proof in
cases where a serious allegation is made against a
parent or carer in care proceedings.

Re B
It is fair to say that many practitioners working in the
field of child protection since 1996 have felt the
impact of Lord Nicholls’ words.

The case of Re B is viewed by many as the long
awaited review of this often unachievable standard.

The factual background of this case is that local
authority children’s services became involved with
this family shortly after April 2006 when Mr B left
the family home. There were concerns about his 9
year old daughter’s sexualised behaviour as well as
allegations of sexual abuse and assault within the
household. The allegations made were against both
mother and father. The Local Authority issued care
proceedings and the children were moved to foster
carers. The proceedings were transferred to the High
Court and at that stage a fact finding hearing took
place in respect of the outstanding allegations,
especially in relation to sexual abuse.

Charles J gave a judgment at first instance stating
that he could not be satisfied on the balance of
probabilities that sexual abuse had occurred in the
case as alleged, but he also made it clear that he
could not be satisfied that it had not. Instead, he
found that there was a “real possibility” that the
abuse had occurred. It was clear from Charles J’s
approach that he was hoping for a review of
Re H & R. The basis of this was his concern of the
danger that if no findings were made on serious
allegations, a child could be returned to his or her
family at real risk of suffering abuse again.

Charles J was of the view that once the court has
established a “real possibility” of harm that should
be sufficient to satisfy the ‘threshold condition’. His
indication was that this would provide a greater level
of protection for children.

The standard of proof in children’s cases

ALC Newsletter Text Issue 43.ind14 14ALC Newsletter Text Issue 43.ind14 14 27/10/2008 14:41:53:27/10/2008 14:41:53:



Association of Lawyers for Children October 2008 Issue 43

15

The arguments in the case
The children’s guardian took a case specific
approach, supported by the local authority and the
mother. They asked the Lords to endorse the latter
approach in Charles J’s judgment, and to allow the
case to proceed to disposal on the basis that there
was a “real possibility” that the abuse had occurred
despite the fact that the abuse had not been proved
to the standard required by Re H & R. Cafcass as an
organisation did not share the view of the children’s
guardian. This difference of perspective was
considered entirely appropriate by Cafcass as an
organisation as the children’s guardian focused on
the needs of these particular children, whilst Cafcass
was granted intervener status in order to argue the
case at a more general, policy level.

The father argued that the Re H & R standard was
correct and should remain as it was and that
although the elevated standard was not the
intention of Lord Nicholls father urged the Lords to
adopt precisely such an approach in cases where
there were allegations of a very serious kind. In
effect, the father was seeking to entrench the
“enhanced standard”.

Cafcass was granted intervener status in the
proceedings and advanced an argument on two
main grounds. The organisation was able to put
forward arguments, which were not confined to the
welfare of the specific children in the Re B case.
Instead, as a body corporate with statutory functions
in relation to all children whose welfare is at issue in
family proceedings, it was able to look at the wider
picture, taking into account the effect of the ruling
by Charles J not just on the children in Re B, but on
all children who in future may become involved in
care proceedings. Cafcass’ was concerned that a
lower standard of proof may lead to a greater degree
of state intervention in family life, on a lower level of
proof. This could lead to an increase in the number
of cases of miscarriages of justice, whilst also
denying some children the right to be cared for by
their family of origin, even though it is more likely
than not that no abuse had occurred. Cafcass
argued, contrary to the other parties, for the
standard of proof to be the balance of probabilities
simpliciter.

Cafcass also sought guidance from the Lords on the
issue of the way in which child care practitioners
should approach old, unproven, allegations of abuse
if new concerns or material becomes known or
available at a later date; and how they should deal
with such cases where, post fact-finding, new
instructions to experts had to be drafted. Cafcass
asked for clear guidance on how such unproven
allegations should be dealt with in the future.

The Lords, with a leading judgment from Baroness
Hale of Richmond, gave a unanimous and clear
judgment on the following points:

They rejected the proposal that the threshold
under section 31(1) could be satisfied on the
basis of the “real risk” test: “To allow the
courts to make decisions about the allocation
of parental responsibility for children on the
basis of unproven allegations and
unsubstantiated suspicions would be to deny
them their essential role in protecting both
children and their families from the
intervention of the state, no matter how well
meaning that intervention may be”.
They rejected any notion of an enhanced
standard of proof. Lady Hale announced “…
loud and clear that the standard of proof in
finding the facts…is the simple balance of
probabilities. Neither the seriousness of the
allegation nor the seriousness of the
consequences should make any difference to
the standard of proof to be applied…” It was
incorrect to say that the more serious the
allegation the stronger or more cogent the
evidence needed to prove it. There is no
logical or necessary connection between
seriousness and probability. Lady Hale said in
relation to this ‘nostrum’: ‘it is time to loosen
its grip and give it its quietus’.
A fact finding hearing is a means of
establishing facts at one stage in case
management. It is merely part of the whole
process of trying the case and it is not a
separate exercise. Judicial continuity is
essential. Split hearings should not mean split
judges; the judge who hears the evidence at
fact finding should remain involved to
determine the final outcome of the case
In dealing with letters of instructions
following fact finding hearings when no
findings are made, the Lords accepted the
template paragraph drafted by Cafcass. In
future, the following format should generally
be used:

“The court has considered the allegations of
[type of harm] made against [name(s) of
alleged abuser(s] and has concluded that the
court is not satisfied that they are more likely
than not to be true. In those circumstances
the fact that those allegations were made
remains part of the factual matrix of the
family history and the ramifications of their
having been made may well be relevant to
your assessment. However given that the
court was not satisfied that the allegations
were true they cannot form the basis for
asserting that there is a current risk of the
same type of harm occurring in the future.”
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There are of course risks that some children will not
be protected with this finding, such as those children
where abuse has taken place in the past and is a risk
for the future, but the abuse has not been found to
have occurred to the civil standard of proof. These
children may have been protected if the court had
accepted the ‘real possibility’ test as the appropriate
threshold. In reality some children will always slip
under the threshold, at whatever level this is set.
Cafcass felt that, on balance, greater risks would
arise from the ‘real possibility’ threshold, since this
opens up the possibility of removal from home even
though it is more likely than not that no abuse had
occurred. This approach was upheld by their
Lordships.

Finally, the judgment addressed the position of
Charles J, and directed that he hear the rest of this
case when it returns for disposal. This re-affirmed
Lady Hale’s point that whilst we may have split
hearings, we should never have a split case and that
judicial continuity is essential.

The impact that this much needed review of
Re H & R will have remains to be seen. But we
approach the future with increased optimism now
that we have “loud and clear” confirmation of the
correct standard to apply in children’s cases. That
standard is now, beyond doubt, the simple balance
of probabilities.

ALC Newsletter Text Issue 43.ind16 16ALC Newsletter Text Issue 43.ind16 16 27/10/2008 14:41:54:27/10/2008 14:41:54:



17

Barbara Corbett
Head of Family Law
Hanson Renouf
barbara.corbett@hansonrenouf.com

On October 3rd ALC, in conjunction with Jersey
advocates Hanson Renouf, held a conference
specifically to look at the separate representation of
children.

Mr Justice Ryder made a key note speech at the one
day event, as well as Alistair MacDonald, our co-
chair. Both these speeches widened the debate and
looked at the current challenges faced by those who
represent children. The conference dealt with the
current law and practice of the separate
representation of children across the spectrum from
public law, private law, to representation within
ancillary relief, collaborative divorce and within trust
litigation.

There were speakers from England, Jersey and
Guernsey, enabling the best practice from each
jurisdiction to be shared, and to look towards
improving access to justice for the most vulnerable
members of society. The conference was attended
by members of the local judiciary, psychologists,
social workers and guardians as well as lawyers from
England, Jersey and Guernsey.

In Jersey, the Children (Jersey) Law 2002 largely
follows the English Children Act 1989, but the
practice has, until recently been very different.
Although it is possible for the court to appoint both
a children’s guardian and a lawyer for the child, it is
only within the last few months that this has
happened at all in public law cases.

It was therefore felt that a conference to explore the
issues of the separate representation of children
would be beneficial. At the same time, Guernsey is
going through huge changes with the introduction
of a new Children Law, and the formation of a
safeguarder service. This service, which has parallels
with the provision in Scotland, is similar to CAFCASS,
but is administered and controlled by the court. A
Guernsey family law judge, Cherry McMillen, and
William Simmonds of the ALC and the Guernsey
Children’s Service addressed the conference on the
Guernsey experience.

Advocates Tim Hanson and Mark Renouf from
Hanson Renouf spoke about the recent changes
within Jersey, and looking to the future for Jersey in
respect of the appointment of children’s guardians
and the funding of both children’s guardians and
lawyers for children.

It was a great conference, with lots of opportunity
for exchanging ideas and learning from each other.

Children’s Voices
Come to Jersey to join in the debate!

Children’s Voices
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Caroline Little
ALC Co-Chair

It was fitting that this year’s Hershman Levy
Memorial Event was hosted by the late David
Hershman’s former Birmingham chambers of St
Philips; was introduced by a member of the
chambers and David’s former pupil Alistair
MacDonald; was given by another former member
of chambers, Lord Justice Hughes; in the presence of
Abi Hershman and their children Alice, Isobel,
Martha and Florence and Mr Justice McFarlane.

The evening was well attended and the pleasant
venue encouraged a relaxed and convivial
atmosphere of which David would have approved.
Mr Justice Hughes’ lecture gave an objective
perspective to the work that we carry out on and
was a useful reminder of our forensic duties and our
work as lawyers in the field.

The selection of the Young Newcomer of the Year
award is a regular feature of this event. There were
excellent entries this year from different parts of the
country.

Rachael Hansen –
North Yorkshire County Council

Amanda Moore –
Creighton and Partners (London)

Jas Tamber –
Anthony Collins Solicitors (Birmingham)

Matthew Montanaro –
Blakemores Solicitors (Leamington Spa)

Their nominations show a level of commitment,
dedication and skill that is heart-warming in the
current climate. Matthew Montanaro was
announced the worthy winner after considerable
deliberation by the judges and received a cheque for
£1000 and a signed copy of Hershman McFarlane
Children Law & Practice handbook.

HERSHMAN LEVY MEMORIAL
LECTURE
26 June 2008

Hershman Levy Memorial Lecture

The Hershman Levy
Memorial Lecture
held at St Philip's
Chambers, Birmingham
on 26 June 2008
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Piers Pressdee
Harcourt Chambers
(London & Oxford)

I would like to nominate Matthew Montanaro,
an Associate at Blakemores solicitors, for the
Hershman Newcomer Award.

I set out below a brief précis of Matthew’s career to
date and a summary of some of the recent important
cases in which he has been involved, but I indicate at
the outset why I feel that he would be such a worthy
winner of this prestigious award.

I had the great privilege of knowing David
professionally, and, while Matthew would have to go
some way to match his achievements, Matthew does
have three major attributes which I very much
associate with David:

(1) an almost frightening attention to detail;
(2) a genuine passion for his subject; and
(3) a real determination to do the very best that

he can for those whom he represents.

That Matthew is now making a name for himself in
children law in two court centres – Coventry and
Birmingham – where David attained legally legendary
status can only add to the appropriateness of his
receiving this award.

Career Profile
Matthew joined Blakemores in January 2004 as a
trainee to Mellonie Ward, a very experienced and
well-respected childcare solicitor. He observed and
assisted with her extensive case-load of childcare
work from day one. Attending court with her and
with counsel, preparing documents, liaising with
experts and befriending clients at child protection
conferences swiftly provided Matthew with a depth
of knowledge and experience in conducting cases
concerning children.

At an early stage in his training Matthew developed
his own case-load of principally injunction matters,
which often turned into private law children and

divorce proceedings. Later in his training contract
Matthew assumed conduct of several public law
cases, including one that saw the successful
rehabilitation of a child to the care of his parents.
Matthew also advised parents in respect of complex
applications for leave to remove children from the
jurisdiction and across the range of section 8 orders.

In March 2006, Matthew qualified as a solicitor
within the family department of Blakemores and, in
April 2007, in recognition of his achievements, he
was promoted to the position of Associate. In July
2007, following the completion of his advocacy
examinations and with an extensive portfolio,
Matthew was awarded the prestigious Higher Courts
(All Proceedings) Qualification.

Matthew is a member of the Association of Lawyers
for Children and of the Solicitors Association of
Higher Court Advocates. Additionally Matthew is an
active member of the Birmingham Law Society and
attends a number of its functions.

Relevant Cases
Matthew has in the last 12 months conducted a
number of complex children cases in both the public
and private law fields, and I highlight the following
four. I have been instructed by him in all other than
Re W, in which he instructed Frances Judd QC and
John Vater, and in Re E I am being led by Jonathan
Baker QC.

Lord Justice Hughes
and winner of the
ALC Newcomer of the
Year 2008, Matthew
Montanaro

ALC Newcomer 2008

ALC Newcomer 2008
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1. Re W – Matthew represented a mother in
High Court non-accidental injury care
proceedings. The fact-finding hearing lasted
for some 10 days and the children were
successfully rehabilitated to the care of their
parents at the final hearing. At the final
hearing a novel point of law arose in relation
to an application for disclosure of documents
into potential criminal proceedings by the
police. The application was refused, due to
the efforts of the parents’ legal teams, and
leave has been given for the judgment to be
reported.

2. Re E – In this ongoing case Matthew
represents the mother in High Court non-
accidental injury care proceedings. The fact-
finding hearing, in which the medical
evidence is exceptionally complex, is not yet
concluded, having already gone for 9 days.

3. Re C & K – Matthew represents a mother
within county court care proceedings through
her guardian ad litem, the Official Solicitor.
The mother’s disabilities and incapacity have
resulted in significant behavioural difficulties
for her, but, that notwithstanding, Matthew
has approached this case in a supportive,
compassionate and determined manner. He
has sought to defend her rights throughout,
but in particular in relation to contact, where
the local authority at one stage sought to

prohibit it, and more recently to ensure her
proper involvement within the LAC review
process.

4. Re C – Matthew represented the mother, an
anxious client, upon an application for leave
to remove her child from the jurisdiction. So
compelling was her statement for which
Matthew was primarily responsible that the
father capitulated and consented to the
mother’s application.

Conclusion
When Matthew’s senior partner first mentioned
Matthew as a possible candidate for this award, I
expressed surprise that he was eligible. He speaks,
acts and fights a case in the style of someone who
has been in practice a lot longer, and he carries a
case-load that would be the envy of many far senior
solicitors.

I have (as have my colleagues) been enormously
impressed by the way in which he conducts himself
and his cases. His commitment, dedication and the
quality of his client-care are a credit to his firm and
to his profession, and, at a time of so much well-
founded concern about the future for childcare
lawyers, it is enormously reassuring to find someone
of Matthew’s calibre choosing to build his career in
our line of work.
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To be held at the 19th National Conference,
at the Grand Harbour Hotel, Southampton at
15:00 Thursday 13th November 2008.

Agenda

1. Approval of minutes of last Annual General Meeting held on 15th November
2007.

2. Matters arising.

3. Election of Officers and Management Committee to serve until next Annual
General Meeting.

4. To consider a report from the Joint Chairs on the work of the Association since
the previous Annual General Meeting.

5. To consider the accounts of the Association.

6. To consider plans for the Association for the following year.

7. Any other urgent business.

ALC Secretary

Notice of Annual General Meeting

Annual General Meeting
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Notice of Elections

Notice of Elections

Officers

Under the constitution the Chair and Vice-Chairs
hold office for two AGM’s from the AGM where they
are first elected. All other Officers hold office
from an AGM until the next AGM.

Chair
Alistair MacDonald was elected as Joint Chair at the
2005 AGM and is not seeking nomination for re-
election. Piers Pressdee has been nominated for this
position and there have been no other nominations.

Caroline Little was elected as Joint Chair at the 2006
AGM has been nominated for re-election for a
further year.

Vice-Chairs
As the Association currently has Joint Chairs it is not
felt necessary to have Vice-Chairs as well.

Secretary
There are currently no nominations for this position.

Treasurer
George Eddon has been nominated.
There have been no other nominations.

Press and Publicity
Barbara Hopkin has been nominated.
There have been no other nominations.

Education and Training
Dr Julia Brophy has been nominated.
There have been no other nominations.

Newsletter Editor
Richard White has been nominated.
There have been no other nominations.

Website Co-ordinator
Claire O’Rourke has been nominated.
There have been no other nominations.

Student Co-ordinator
Matthew Montanaro has been nominated.
There have been no other nominations.

Ordinary members of the
Committee

The term of office is for three years. The Committee
may co-opt to fill casual
vacancies.

Resignations
During the course of this year, Beth Prince has
resigned from the Committee. The following
Committee members intend to resign at the
conference:
1. Christine Dean
2. Stuart Gordon
3. Jackie Jones
4. Melanie Carew

The Committee at present is as follows:
1. Alan Bean (2006)
2. Liz Dronfield (2006)
3. Nicola Jones-King (2006)
4. Frances Judd QC (2007)
5. Pauline Troy (2006)
6. Julie Ward (co-opted during 2008)
7.
8.
9.
10.
11.
12.

Annual General Meeting 13th November 2008
Under the constitution the Committee consists of the Officers and up to 12 ordinary members. The
Officers shall include the Chair, two Vice-Chairs, Treasurer, Secretary and any such Officers as may
from time to time be considered appropriate.
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On this basis there are currently six vacancies for
ordinary members of the Committee and the
following are nominated for election:
1. Barbara Corbett (2005)
2. Liz Goldthorpe (2005)
3. Alistair MacDonald (2008)
4. Gaye Moran (2005)
5. William Simmonds (2005)
6. Bhindar Dosanj

NOMINEES
Piers Pressdee

Piers Pressdee is a children law barrister at Harcourt Chambers (London & Oxford). He joined the ALC
Committee in 2005, worked on both the rule 9.5 and PLO consultation responses, and, together with
Alan Bean and Pauline Troy, is currently fronting up the ALC’s position in the current advocacy fees
negotiations. Recommended by both the Legal 500 and the Chambers Guide to the Legal Profession,
Piers was called in 1991 and has co-authored two books – Contact: The New Deal (Jordans, 2006) and
The Public Law Outline: The Court Companion (Jordans, 2008). Among his reported cases is last year’s
M v Warwickshire in which he locked horns with a certain Alistair MacDonald.

Vacancies
We are always looking for proactive people
who would like to join us in promoting
children’s access to justice at this very
challenging time. If you are interested then
please contact Julia Higgins on 020 8224 7071
or by email admin@alc.org.uk Alternatively
you can speak to Julia or a member of the
Committee at the Conference.

On the basis of the above, there will need to be
formal elections as the nominations for the vacant
positions out number vacancies.
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ALC Accounts 2006/2007

Description

Bank Account Balance B/fwd £42,478.17

Total income for 2006/2007 £81,064.99

£123,543.16

Total Expenditure £81,947.41

Accruals £8,706.10

Unpresented cheques £8,947.44

£81,706.07

Balance as per bank reconcilliation £41,837.09

As you will see from the above accounts the ALC expenditure for the year is more than the income,
which is currently being considered by the Committee.

Accounts
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Alistair MacDonald
ALC Co-Chair
St-Philips Chambers

This article is based on a speech given at a
reception held by NAGALRO on 8th April 2008
in honour of the departing Chair, Alison Paddle
and Vice Chair, Carol Edwards, and to welcome
the incoming Chair, Helen James. It was also
published in the June edition of Seen & Heard.

The Nature of Rights
The phrase “I know my rights” is becoming a
ubiquitous response on the part of the general
public to perceived personal injustice. It is often
instructive to note the silence that ensues when that
response is met with the question “What exactly are
your rights?”

Carl Wellman, the American moral philosopher
argues in respect of what he terms the ‘proliferation
of alleged moral rights’ that an inflation of rights
devalues the currency and that the assertion of
ungrounded rights discredits the ones that are
genuine (C Wellman, The Proliferation of Rights:
Moral Progress or Empty Rhetoric? (Westview,
1999)). As Professor Jane Fortin concludes by
reference to this view and in the context of rights
accruing to children and young people, we must
thus be careful not to claim rights for children that
are difficult to substantiate and which devalue the
currency of rights talk (Children’s Rights – Substance
or Spin [2006] Fam Law 759).

The right of the children to be heard on issues
affecting their present or future circumstances is not
a difficult right to substantiate in general terms. But
in examining whether, and if so to what extent the
voice of the child is still a faint cry we must start by
being clear what we mean by that equally ubiquitous
phrase “the voice of the child”.

What is “The Voice of the Child”?
Within proceedings a court shall have regard in
particular to the ascertainable wishes and feelings of
the child considered in light of his age and 25

The Voice of the Child

The Voice of the Child –
Still a Faint Cry?

understanding (Children Act 1989 s.1(3)(a)). States
Parties to the United Nations Convention on the
Rights of the Child shall assure to the child who is
capable of forming his or her own views the right to
express those views freely in all matters affecting the
child, the views of the child being given due weight
in accordance with the age and maturity of the child.
The child shall in particular be provided the
opportunity to be heard in any judicial and
administrative proceedings affecting the child, either
directly, or through a representative or an
appropriate body, in a manner consistent with the
procedural rules of national law (UNCRC Art 12).

These provisions emphasise the articulation and
expression by children of their wishes and feelings in
a manner that ensures that they are heard by the
court or administrative body deciding their future.
They not only bequeath to the child a voice but they
impel us to listen to what is said and accord what is
said due weight.

As Mr Justice Munby observes in CF v Secretary of
State for the Home Department ([2004] EWHC 111
(Fam), [2004] 2 FLR 517):

“Children are not the largely passive objects of
more or less paternalistic parental or judicial…
decision-making. A child is as much entitled to
the protection of the European Convention – and
specifically of Art 8 – as anyone else.”

The procedural safeguards inherent in a child’s
Article 8 rights include the need to ensure that the
child’s point of view is adequately and independently
represented in any decision making process, however
young the child may be (CF v Secretary of State for
the Home Department). Article 6 requires that a
child be entitled to participate effectively in the
process by which a local authority identifies, assesses
and approves future options for that child (Re L
(Care: Assessment Fair Trial) [2002] EWHC 1379
(Fam), [2002] 2 FLR 730).

Section 1(3)(a) of the 1989 Act and Article 12 of the
UNCRC emphasise participation of the child in the
decision making process through the articulation and
expression of their wishes and feelings. Articles 6
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and 8 emphasise the participation of the child in that
decision making process in broader terms, through
the adequate and independent representation of the
child’s interests within that process. It has often
been asked whether we should consider “the voice
of the child” to mean placing before the court the
unrefined wishes and feelings of children in their raw
form or to mean the act of advocating to the court,
by means of independent representation and a
report from the Children’s Guardian, the child’s
overall interests? Each, I would suggest, is a
manifestation of “the voice of the child.”

Handy descriptions of specific rights should be
treated with some caution because of the danger of
creating an imperfect summary of the extent of the
right. However, for the purpose of this address I use
the phrase “the voice of the child” to mean
“participation” – the opportunity for children both
to articulate and express directly their own wishes
and feelings in all matters affecting them and to
have their interests adequately and independently
represented in those matters. In relation to the
articulation and expression of wishes and feelings, I
use the word “directly” not in the sense of requiring
inevitably the personal attendance of the child but
rather in the sense of the child’s wishes, feelings and
views being communicated either by themselves or
through another in an unrefined, unedited and
unincorporated form.

This formulation I believe reflects accurately the
fundamental nature of the right encompassed by
that phrase “the voice of the child”, namely the
right of children to participate fully and directly in
the formulation of their own destiny in a manner
commensurate with their age, development and
understanding.

Why should we listen?
As important as determining what we mean by the
“voice of the child” is being clear as to why it is
important that the child has a voice. What is the
purpose of what has been described as “our current
rather vague enthusiasm for ‘listening to children’”
(Fortin, Children’s Rights – Substance or Spin [2006]
Fam Law 759)?

It is a requirement of natural justice that a human
being have a right to participate in any process that
is designed to determine their welfare and future.
By facilitating the “voice of the child” we recognise
that child’s integrity as a human being and as a
member of society (Re W (A Minor)(Medical
Treatment: Court’s Jurisdiction) [1993] Fam 64 per
Balcombe J). To quote District Judge Nick Crichton,
“A child is a citizen no less because he or she is a
child” (Listening to Children [2006] Fam Law 849).
For most children, participation in matters

concerning their welfare should be facilitated by
their parents listening to them and advocating on
their behalf. A child whose parents are incapable of
doing this should be no less entitled to participate
appropriately in matters concerning them.

Giving a child a voice is often (although not always)
of real benefit to that child. While research on
children’s views in this field is still in its infancy, the
work of Judith Timms and others carries some
powerful messages for future research and policy:
some children want to be heard within the process
that determines the future course of their lives and
careful efforts are required to identify those children;
some wish to have a dialogue about, and an
understanding of those matters which have resulted
in others seeking to prescribe the course of their lives
(Timms J. E., and Thorburn J, Your Shout, NSPCC,
London; Timms, J. E., Bailey, S. and Thoburn, J.
(2007) Your Shout Too. London: NSPCC). Indeed, a
child may need to express views, wishes and feelings
in order to prevent future harm, distress or
disadvantage (Communicating with Children,
Dr David Jones, Hearing the Children, Family Law
2004 p.354). Again, at the heart of each of these
advantages is the concept of participation. In
Mabon v Mabon [2005] EWCA Civ 634, [2005] 2 FLR
1011 the Court of appeal acknowledged the
increasing recognition of the autonomy and
consequential rights of children, Lord Justice Thorpe
observing:

“If direct participation would pose an obvious
risk of harm to the child, arising out of the
nature of the continuing proceedings and, if the
child is incapable of comprehending that risk,
then the judge is entitled to find that sufficient
understanding has not been demonstrated. But
judges have to be equally alive to the risk of
emotional harm that might arise from denying
the child knowledge of and participation in the
continuing proceedings”.

Finally, listening to the voice of the child is central to
the process by which Courts and administrative
bodies effect positive change for children. Marcus
Aurelius said that “Everything we hear is an opinion,
not a fact. Everything we see is a perspective, not
the truth” (Meditations, AD 167). This observation is
often apt when considering the unenviable task
faced by social workers, Children’s Guardians and
the Courts in elucidating the precise nature of a
child’s situation with a view to achieving a
sustainable outcome for that child. Through “the
voice of the child”, those charged with safeguarding
and promoting that child’s welfare increase the
accuracy of their assessment of the child’s situation,
resulting in a more timely and sustainable outcome.
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When should we listen?
The phrase “the voice of the child” is not instructive
as to when a child should be heard. This question is
almost always considered by reference to the age
and understanding of the child or by reference to
situations where the exercise of the right to be heard
itself risks harm to the child? These questions and
the debates that they engender are undoubtedly
important. However, another key aspect of the
question of when we should listen is equally
important. That is the question of when during the
process should we listen to the voice of the child?

The concept of access to justice for children
traditionally contemplates children and young people
involved in proceedings. But justice is a concept that
transcends proceedings – all intervention in a child’s
life must be just. The concept of access to justice for
children and young people cannot be limited to the
currency of proceedings but must extend outside the
boundaries of those proceedings. Article 12 of the
UNCRC requires that children should be able to
express their views in “all matters” affecting them
and, in particular, in any judicial and administrative
proceedings. The fair trial guaranteed to a child by
Article 6 is not confined to the ‘purely judicial’ part
of the proceedings but extends across the decision
making process (Re L (Care: Assessment Fair Trial)
[2002] EWHC 1379 (Fam), [2002] 2 FLR 730).

The revised Children Act Guidance Volume 1 and the
Public Law Outline are the product of the widely
recognised need to encourage early effective
intervention where children’s welfare is threatened,
with a view to achieving partial or full resolution
before cases reach court and, where proceedings are
necessary, to ensure their proper preparation and
effective case management. Central to achieving
these twin aims is a pre-proceedings process which
provides parents with notice of the Local Authority’s
concerns by way of a letter before proceedings and
the opportunity to discuss, with the benefit of legal
advice, ways of dealing with those concerns without
the need for the involvement of the courts. At its
heart, this process involves the adult parties facing
each other on equal terms, and in particular with
equality of arms, for the purpose of ordering the
arrangements for the child or identifying the issues
the court will need to resolve if the court is to order
those arrangements.

Sadly, whilst the central aim of the pre-proceedings
process is to fix safe and sustainable arrangements
for the child, the voice of the child within this
process is a very faint cry indeed. The limited access
to funding for legal advice available to parents upon
the local authority issuing its letter before
proceedings is not available to children. Section 41
of the 1989 Act does not provide a Children’s

Guardian until proceedings are actually issued.
During the period in which the local authority and
the parents are working, with the benefit of legal
advice, to avoid proceedings or to ensure the efficacy
of proceedings, the interests of the children, many
already living away from their families, are entirely
unrepresented save by the local authority and their
parents. Decisions with the potential to
fundamentally affect the child for the remainder of
his or her minority are taken without any provision
for the voice of the child to be heard independent of
both the parents and the State. Under the new pre-
proceedings process, the voice of the child risks
becoming aphonic.

Of course, it can be argued that it is the local
authority’s job to protect the interests of the child
during consultation and negotiation with parents.
There are statutory duties which require a local
authority to ascertain the wishes and feelings of the
child when working under Part III of the 1989 Act
and to represent those in the decision making
process.

This is fine in theory. But in practice very real
difficulties arise in meeting these duties in a world of
resource poor social services departments and
reducing levels of experience and training on the
front line, which militate against knowledge and
understanding of child development, careful analysis
of each individual child’s situation and agreement
about the appropriate age for participation.
Difficulties arise because the person charged with
ascertaining and representing the child’s wishes and
feelings may well be the very person who has
removed the child from home, or who is in direct
opposition to the parents to whom the child is
usually loyal, and not a person the child trusts to
reveal to their true wishes and feelings. A difficulty
exacerbated when there have been five or six
changes in allocated social worker. Difficulties arise
because the person charged with representing the
child’s position is also an employee of the local
authority and thereby constrained from representing
the child independent of the inevitable pressures that
come with that employment.

Julia Brophy’s research indicates that 50% of children
are already living away from home at the
commencement of proceedings (see, Brophy J,
Research Review: Child Care Proceedings under the
Children Act 1989, DCA Research Series 5/06, 2006
p 12). How effective is the voice of the child who
despises her plainly inappropriate s.20
accommodation where the only person with a duty
to listen to that voice is compelled by financial
constraints to maintain the placement at all costs?
How effective is the voice of the child who has an
urgent need for proceedings to be issued when his
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parents vehemently resist such a step and only
person with a duty to listen is compelled by financial
constraints to avoid an issue fee for proceedings that
has risen by two thousand percent? Where pre-
proceedings, is the protection from the collusive
arrangements of adults that contributed to the death
of Maria Colwell?

At the launch of the Public Law Review, members of
the CAFCASS Young Peoples’ Board took the stage
to give a presentation on their views of the PLO.
Ylber Neziraj, a young person from London, hoped
that, “The right to be actively involved will be met
through the PLO because you will be involving us in
the early stages of our case and throughout the
case, identifying issues for our individual timetable as
you go.” Sadly, as matters stand at present, Ylber’s
hope may well be a vain one. The voice of the child
will not be adequately heard during the early stages
of the case. It will only be so if proceedings are
issued and only then after the adult parties have,
with the benefit of legal advice, already identified
the issues for the court to consider and shaped the
interim arrangements for the child, issues and
arrangements that will often define the child’s world
for the duration of the proceedings and beyond.
Where the system does not work as it should, these
arrangements risk being those which best meet the
needs of the adults rather than those of the children.
We know from brutal and tragic experience what the
end result of this can be.

The voice of the Child
Pre-proceedings
Our domestic and international legal obligations
require the opportunity for children both to
articulate and express directly their own wishes and
feelings and to have their interests adequately and
independently represented in all matters affecting
them. In that children may be exposed to greater
harm where their voices are not heard, there is also a
moral imperative to listen to the voice of the child.
This legal and moral imperative is not currently
adequately met prior to proceedings. However, it
can be.

The letter before proceedings issued by the Local
Authority should routinely be sent to the appropriate
CAFCASS Office. On receipt of that letter, CACASS
should allocate a Children’s Guardian to meet the
child, to consider the position of the prospective
parties and to attend the meeting between the local
authority and the parents with the aim of ensuring
that the voice of the child is heard during the process
by which the arrangements for the child are fixed or
the issues the court will need to resolve are
identified. Finally, the Legal Services Commission
should make provision for legal representation for
the child pre-proceedings, as it is available to the

parents, to allow for such representation in those
cases where the Children’s Guardian believes it is
required to ensure equality of arms for the child.

I reject the Treasury driven policy of “no more
money” for the child protection and family justice
systems. I am however long enough in the political
tooth to know that to persuade CAFCASS and the
Legal Services Commission to adopt these proposals
it is necessary to demonstrate that such proposals
will provide value for money within the context of
the resources available currently. It should however
be noted that if these steps, or something akin to
them, are not taken it is difficult to see how our pre-
proceedings process can be compliant with our
international treaty obligations, European or United
Nations.

In its response to the draft Public Law Outline,
NAGALRO expressed the following concern in
relation to the “Analysis and Recommendations”
report now to be provided by the Children’s
Guardian at each interim stage of proceedings:

“An early report on a child’s wishes and feelings
may be positively unhelpful. It can be very
important that the Children’s Guardian takes
time to get to know the child, the family and
details of the case. Children in proceedings may
well have experienced trauma and dislocation,
many changes of home, carer and of worker, and
be, not surprisingly, wary. They are not easily
going to trust yet another stranger who comes
along wanting to know what they think.”

This highlights not only the difficulty in articulating
effectively children’s wishes and feelings at the
commencement of proceedings, but also the
difficulty in representing their wider interests without
causing delay to those fledgling proceedings. Whilst
the Children Act Guidance and PLO call for
proceedings to be front loaded, only two parties are
at present involved in that front loading process pre-
proceedings. Upon issue, the Children’s Guardian
and the children’s solicitor are playing catch up to
parties who have been front loading assessments,
kinship options, care plans and the identification of
issues for some time. This unequal involvement is of
course a recipe for delay at the outset in cases where
the Children’s Guardian identifies issues that should
and could have been addressed pre-proceedings but
now must be addressed within proceedings. The
early involvement of the Children’s Guardian has the
very real potential to mitigate considerably this driver
of delay.

Facilitating the voice of the child pre-proceedings
through the earlier appointment of the Children’s
Guardian would allow the court to be far better
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equipped at the First Appointment than is possible
under the present arrangements. The Children’s
Guardian would be able not only to represent the
interests of the child but would be in a position to
develop an early relationship with that child, to
identify adults significant from the child’s perspective
and achieve an earlier understanding of the issues in
the case, facilitating more effectively not only the
voice of the child but the provision of the “Analysis
and Recommendations” report for the First
Appointment. Again, this has the very real potential
to result in a concomitant saving in time, costs and
resources at the outset of proceedings.

In short, the early allocation of the Children’s
Guardian, with the option to obtain pre-proceedings
legal advice if necessary, will result in a more efficient
pre-proceedings process, increasing the chances of
the revised Children Act 1989 Guidance and the PLO
meeting the aims set for them. Vitally, the
involvement of the Children’s Guardian following the
letter before proceedings would also militate
effectively against collusive agreements that satisfy
an adult agenda at the expense of the interests of
the child. In the most serious cases, the saving that
is achieved may be the cost of a public enquiry.

Conclusions - Still a Faint Cry
All that I have proposed requires experienced,
properly resourced, independently minded Children’s
Guardians undertaking rigorous analysis, welfare
representation and robust advocacy for children. It
requires the personal appointment of the Children’s
Guardian for the individual child, with the
professional, as opposed to corporate, responsibility
that goes with that appointment.

As we develop our understanding of children as the
holders of rights, we need to develop urgently a
means of thinking about “the voice of the child”
that is wider than the narrow prism of proceedings,
that encompasses the whole period in which the
State intervenes in the life of a child, that ensures
that the child has a consistent and continuous voice
during that intervention. This must be achieved
because it is compelled by our legal and moral
obligations. However, above all it must be achieved
because it reflects the reality of the child’s journey
through the child protection and family justice
systems, a journey during which the child has just as
much to say the day before proceedings are issued
as the day after they are issued.

Jane Fortin has rightly observed that we should avoid
the use of spin to embroider our commitment to
children’s rights, while at the same time failing to
deliver what children really require (Children’s Rights
– Substance or Spin [2006] Fam Law 759). In Every
Child Matters (Cm 5860 (DfES, 2003) the
Government stresses the importance of involving
children and young people and listening to their
views. The same Government emphasises seamless
consistency within the safeguarding agenda. If we
are going to ask children and young people to stand
before Government Ministers and the great and the
good of the family justice system to tell us what they
want, do we not owe it to them at the very least to
give serious consideration to what they are asking
for? If not, then for what purpose did we ask them
to stand there?
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A potted history…
Tucked away behind the gothic splendour of the
Royal Courts of Justice, hidden behind a rather
unremarkable brown doorway on Chancery Lane, is
the Office of the Official Solicitor. Alastair Pitblado,
the current Official Solicitor, along with a small but
dedicated staff, represents vulnerable individuals in
court proceedings.

It was way back in the Middle Ages when the
nation’s court system was in its infancy, that it was
initially recognised by the state that the most
vulnerable members of our society may require the
guardianship of the Crown, to help carry the weight
of court proceedings and protect them from
exploitation and poor service. This body of
assistance, was finally formalised in the late 1800s
by, the then, Lord Chancellor and the role of the
Official Solicitor was born.

Today, the Official Solicitor continues to look after
the interests of vulnerable individuals, including
minor mothers and fathers (some as young as 11
years old), people with mental health problems,
learning disabilities, brain injury and people suffering
from such 21st century conditions as MRSA, CJD and
degenerative brain diseases such as HIV-associated
dementia and Alzheimer’s disease. He will only
agree to act on behalf of a person if they have no
friends or family who are willing and able to
undertake the role.

When does the Official Solicitor
become involved in court
proceedings?
The Official Solicitor may agree to act on behalf of
an individual if he has:

been invited to do so by a Judge, and
if medical evidence supplied by a suitable
expert confirms that the individual concerned
“lacks the capacity to conduct proceedings”,
that is, that the individual suffers from an
impairment of, or disturbance in the
functioning of the mind or brain, such that
he or she is not able to instruct their own
solicitor (the fact that an individual suffers

from mental health problems, learning
disabilities, brain injury or a progressive
neurological illness does not of itself mean
that they cannot instruct a solicitor but it may
do), or if,
in the absence of expert evidence, the judge
having considered the information available
to him, has made a “finding of fact” that the
person concerned lacks capacity to conduct
the proceedings and that the Official Solicitor
should, therefore, be appointed to act for
that person.

What is the Official Solicitor’s role
in court proceedings?
The role of the Official Solicitor is:

to supplement a person’s want of capacity
and judgement,
to act in the best interests of the client,
to take all measures necessary in the
proceedings on behalf of the client,
to take full account of all the evidence before
reaching a decision on the position to be
taken within the proceedings.

The Official Solicitor’s role in family
proceedings
The Official Solicitor’s Family Litigation team consists
of 2 Divisional Managers, a small administrative staff
and 12 case managers, supported by a team of in-
house lawyers. This small unit covers all cases heard
under the Children Act 1989 and the Adoption and
Children Act 2002, in which the Official Solicitor is
involved.

The Official Solicitor’s case managers are neither
solicitors nor social workers, but rather a dedicated
team of civil servants with a specialist collective
knowledge, experience and empathy in, and
commitment toward, looking after the interests of
parents with learning disabilities and mental health
problems.

Once the Official Solicitor has agreed to act on
behalf of a parent, the case manager will either
continue to instruct the solicitor already acting for

The Official Solicitor’s Office

30

The Official Solicitor’s Office
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the parent or, it they do not have a solicitor, they will
instruct a solicitor, local to the parent, who
specialises in family law and, in the majority of cases,
is experienced in working with this office and
parents with learning disabilities. The solicitor’s
acting for the Official Solicitor in family proceedings
do so, normally, on a publicly funded basis at no cost
to the client or the Official Solicitor.

Acting for parents with learning
disabilities in care, placement and
adoption proceedings
The decision of a Judge to invite the Official Solicitor
to act for a parent in care proceedings is often an
unpopular one, sometimes with the solicitor already
instructed by the parent who may see the
involvement of this office as an interference, but also
sometimes with the parent, as he or she may
suddenly feel, not only sidelined, but, more
importantly, stigmatised in the eyes of the court.

It is an unfortunate fact that parents with learning
disabilities often try to conceal the fact that they are
struggling to understand the complex case papers
and, in turn, try to instruct their solicitor themselves,
for fear of being labelled and possibly “written off”
as a carer for their child. For a parent, desperately
trying to do his or her best under the scrutiny of a
never ending stream of professionals, it may seem to
them that their case is hopeless if the judge feels
that the Official Solicitor is required to intervene.

The Official Solicitor does not, however, become
involved in a case simply in order to “rubber stamp”
the decision of the local authority or the children’s
guardian. Once involved, this office takes every
opportunity to support and protect his client, the
parent, and to inform, guide and assist the other
parties and the court, on matters relating to the
parent’s specialist needs and requirements.

What can the Official Solicitor
achieve for a parent with learning
disabilities?
Once the Official Solicitor has consented to act for a
parent in care proceedings it is his duty to fully
explore all the relevant issues on behalf of the
parent, before the court makes a decision regarding
the return of the child to the parent or, if the court
decides against the return of the child, the Official
Solicitor will try to ensure that the best possible
contact is achieved. We will scrutinise the evidence
to ensure that any assessments already completed
have been undertaken by the correct expert in the
right environment, i.e. that they were carried out by
someone experienced and sympathetic to the
particular needs of a person with a learning disability,
and in the right environment.

If the Official Solicitor is not satisfied that the parent
has received a fair assessment taking into account
the parent’s particular needs for support and
assistance, he will challenge that assessment and
may ask for another to be carried out. This is clearly
not ideal. Often a parent who has been assessed in
an unsympathetic and unhelpful environment will be
frustrated by the system already and may not be
willing to engage further and have their abilities
scrutinised all over again. Furthermore, the court
may not agree to another assessment being carried
out, on the basis that another assessment would
simply delay matters.

The solution to this recurring problem would be for
the Official Solicitor to be invited to act in a case, as
early as possible, so that his office can consider the
appropriateness of the assessments and experts
proposed before the expert is instructed to carry out
the assessment.

This can only be achieved if all the professionals
involved with the proceedings and with the parents,
including the judges, solicitors, barristers, advocates,
and court staff, are aware of the need from the start
of the proceedings to take time to consider the
parent and whether the proceedings are proving too
much for the parent to fully understand. If at any
time there is a genuine concern about the parent’s
capacity to understand the proceedings and to
instruct their solicitor, the parent should be able to
ask for, and to receive assistance without being
made to feel stigmatised by their disability.

Popular myths and misconceptions
about the Official Solicitor’s Office

1. The Official Solicitor doesn’t do enough to
help his clients

With an early invitation from the court, the Official
Solicitor is able to ensure that the appropriate
support, assistance and assessment environment is
available to the client to enable them to prove their
ability as a carer for their child. Ultimately though, it
is up to the client to engage fully and to take every
opportunity afforded to them to convince the
concerned parties, and the court, that they are able
to provide a warm, safe and loving environment for
their child and that they are able to meet their child’s
needs.

2. The Official Solicitor takes away the human
rights of parents

The Official Solicitor’s involvement in court
proceedings on behalf of a parent ensures that their
voice is heard and that their right to a fair trial is
assured. Without the assistance of the Official
Solicitor a vulnerable parent with learning disabilities
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or mental health problems may be struggling to deal
with the legal issues and to understand the advice of
their solicitor, as well as being vulnerable to being
easily swayed by the opinions of others. In such
circumstances the parent may not be able to make
decisions about the proceedings in their own best
interests.

3. If a parent is considered not capable of
instructing a solicitor, the parent will be
considered not capable of looking after their
child

A parent’s “capacity to conduct proceedings” is very
different from a parent’s ability to care for a child.
Often a local authority will have become involved
with a family over concerns about the parent’s ability
to meet their child’s needs because the parent has a
learning disability or mental health problems, and
may have started legal proceedings on the basis that
the child will be at risk of significant harm as a result
of the parent’s disability. The Official Solicitor will try
to ensure that all the parties are properly informed
about the parent’s disability and about the support
they may require in order to care for their child.

4. The Official Solicitor doesn’t go to court or
meet with his clients

This is a common complaint made by solicitors acting
on behalf of a parent who have been instructed by
the Official Solicitor to act on behalf of the parent. It
is an unfortunate fact that the Official Solicitor’s case
managers are not generally able to meet with their
clients. This is because the office is a small one and
personal meetings would make it impossible for the
staff to look after the interests of all their clients.
We currently have 12 case managers looking after
approximately 650 cases at any one time across
England and Wales. Whilst this is double the number

of case managers we had just 5 years ago every case
manager has responsibility for between 40 and 45
cases. The Official Solicitor is involved in cases from
Northumberland to Cornwall but has only the one
office in London. If the case manager were to
attend court hearings he or she would have to travel
often long distances throughout England and Wales
and whilst away from the office would be
uncontactable by the solicitors in the other cases for
which the case manager is responsible, and unable
to carry out work (which often needs to be done
under considerable time pressure) in those cases.

At present the case managers handle their case loads
in the office. They are always available to speak
with the client over the telephone and to provide
advice and instructions over the telephone to the
solicitors and barristers acting on behalf of the
clients and even on occasion to speak with the
judge.

However the solicitor whom the Official Solicitor
instructs on behalf of the parent is asked as part of
the instructions to meet with the parent, to keep the
parent informed, and to accompany the parent to
court. In turn the solicitor keeps the case manager
informed of the parent’s views and feelings about
the proceedings.

Ideally, the Official Solicitor’s case managers would
like the opportunity to meet with the client and to
attend court on at least one occasion; whilst this is
not achievable with our present staffing levels, we
hope to grow steadily in the future and we
constantly keep under review how we can provide
an improved service to our clients and to the
solicitors who represent them.

Note from the Editor: This article, along with an easy to read guide for learning disabled parents, is
available on the Official Solicitor’s website www.officialsolicitor.gov.uk
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Book Reviews

Book Reviews

Farmer, E. and Moyers, S (2008).
Kinship Care: Fostering Effective Family and Friends Placements.
London, Jessica Kingsley Publishers.

248 pages Paperback ISBN 978-1-84310-631-9

This is a brand new book that may be very helpful to practitioners participating in decisions about kinship care.
It stems from the research carried out within four local authorities by the authors with the help of funding
from the Department of Health and subsequently from the Department for Children, Schools and Families as
part of the ‘Quality Protects’ initiative.

The authors thank in particular their research liaison officers, Dr Carolyn Thomas and Dr Carolyn Davies.

The research explored kinship care with social workers, children and their families. The stories told by the
participants provide insight into the advantages, problems and issues which arise in ‘kin care’. The authors
present their research findings, but allow the reader to draw their own conclusions and thoughts from the
research findings.

Well indexed, and interesting to read, this research provides useful and challenging material for practitioners.

Hunt, J. Waterhouse, S. and Lutman, E (2008).
Keeping Them in the Family: Outcomes for Children Placed in Kinship Care
through Care Proceedings.
London, BAAF.

356pages Paperback ISBN 978-1-905664-52-8

This book is by Joan Hunt, Senior Research Fellow at Oxford University’s Centre for Family Law and Policy,
Suzette Waterhouse, freelance social work practitioner, and Eleanor Lutman, also from Oxford University’s
Centre for Family Law and Policy. Like the first book reviewed, it presents the results of research carried out by
the authors with the help of funding from the Department for Children, Schools and Families as part of the
‘Quality Protects’ initiative. The authors also express their thanks to Carolyn Thomas and Helen Jones, together
with their extensive Research Advisory Group.

This research was carried out in two local authorities, and is restricted specifically to placements made in the
context of care proceedings.

The research explores the issues in kinship care, focussing on stability and quality of placements, decision
making, the issues in caring for children in kinship placements, financial and material assistance, specialist
services, family links, and strengths and difficulties.

The many stories that illustrate points made by the authors are very thought provoking. In particular, some
that stood out for me were those that demonstrate how little some of the children interviewed understood of
the process whereby they had come into care, and the reasons for their placements (e.g. pages 226-232).
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Their understanding (or lack of it) may then impact on their subsequent relationship with their carers and other
family members, influencing their ability to explain their situation to friends and others, and even on how they
decide what to call their carers. However, the authors comment that the lack of clear information (only two
children had life story work completed) did not seem to matter much – these were care cases, so all had child
protection issues, yet the children seemed to have re-framed the explanation for their situation. The authors
pose the question whether the reality of a life story book may not actually fit the children’s needs as well as it
does for children placed with non-kin. They added that seven out of twelve children in the research had
ongoing contact with their mothers who were now raising younger children without apparent Social Services
involvement, and two children were actively hoping to return to their mother’s care at some point soon.

I wondered, reading this, how the children not returning home will resolve their own past painful memories
with seeing their siblings’ present and hopefully much better experiences, and how those two who are soon
going back to their mother’s care will deal with the comparison between their own past and present
experiences.

Perhaps there is another research project yet to be designed to explore the psychological long-term impact on
children and their families of glossing over a painful past to facilitate present kinship care relationships. If as a
result of a tacit silence on the past, painful memories are never revisited or openly and honestly discussed, and
feelings never fully explored and met, what might be the future impact of this for the children concerned?

The book is packed full of material which is well researched and presented in an academic and authoritative
manner, supported by plenty of tables and examples. In addition the authors’ discussion and comments on
their research findings will be very much welcomed by practitioners.

Isaacs, E. and Shepherd, C. (2008).
Social Work Decision Making: A Guide for Childcare Lawyers.
Bristol, Family Law.

274 pages Paperback ISBN 978-1-84661-065-3

Written by Elizabeth Isaacs, a Barrister, and Carmel Shepherd, a Children’s Guardian, local authority panels
chair and trainer, this book is backed by the authors’ combined experience in practice and their detailed
knowledge of local authority practice and procedures.

Most practitioners know of the existence of the best practice guidance relevant to local authority procedures,
but do not know their content in detail. We are sometimes all too ready to criticise and blame social work
decision making, but as lawyers, we have perhaps too little awareness of the basis upon which social work
decisions are made, and of the available guidance which underpins their decision making processes.

This book provides practitioners with a very useful road map through local authority terrain, and contextualises
social work decision making in a wide variety of situations, placing decision making within the guidance for
best practice. The book covers statute, subsidiary legislation, case law, and local authority and government
guidance. Situations include referrals, assessments, training, looked after children, fostering, care and leaving
care, adoption and permanency.

The final chapter provides guidance on how to analyse the local authority’s decision making process…
understanding key events, meetings, personnel, social workers, assessments and case planning… a very useful
resource for case preparation.

As a resource for those involved with children panel work and local authority cases, it is invaluable, and bang
up to date as at March 2008.
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Mahendra, B. (2008).
Risk Assessment in Psychiatry: A guide for Lawyers.
Bristol, Family Law.

268 pages Paperback ISBN 978-1-84661-109-4

Written by Dr Mahendra, a consultant psychiatrist and barrister with thirty years’ experience of psychiatric risk
assessment, who includes his email in his introduction, this book is designed for lawyers in various fields of
specialisation, and those who are called upon to work within the legal system, for example in insurance,
probation and social work.

The book begins with a glossary of terms, and is indexed with a good contents list. It describes a variety of
mental illnesses and conditions, both common and unusual, exploring briefly their risk factors. It is a practical
book, not intended to be academic, and it is divided into two parts. The first describes general aspects of
psychiatric conditions, with an emphasis on the aspects of these that involve risk. This book updates, amends
and clarifies points made in an earlier book Adult Psychiatry in Family and Child Law (2006). In the second part
of the book, specific common situations involving risk are discussed in the context of the general points made
in the first part.

Dr Mahendra poses five useful questions in risk assessment:

1. What harmful outcome is potentially present in this situation?
2. What is the probability of this outcome coming about?
3. What risks are probable in this situation in the short, medium and long- term?
4. What are the factors that could increase or decrease the risk that is probable?
5. What measures are available whose employment could mitigate the risks that are probable?

The book also explores the possibilities and the limitations of psychiatric assessment as part of the risk
assessment process. The author is very clear that risk assessment is a complex and co-operative task. He states,
firmly, ‘There must be few situations where a psychiatric assessment alone will suffice for any proper
evaluation of risk.’ Child law practitioners will agree with him. Risk assessments relating to children and the
care of children (whether we are assessing the child’s potential carers or the child) must take account of many
factors which include the child’s personality and needs, their surrounding circumstances, including the child’s
immediate and wider family, community, race culture, ethnicity, social and other background, and the ‘safety
net’ of potential practical and psychological support and resources available.

Prest, C. and Wildblood, S. (2008).
Family Law Case Library: Children.
Bristol, Family Law.

1398 pages Paperback ISBN 978-1-84661-096-7

This book is a great idea. It is a digest of the Family Law Reports, and is presented as a collection of case
references with brief summaries, key paragraphs, and references, all derived from the Family Law Reports up
to December 2007. It is available both in electronic and in printed format. There are twin volumes: one for
Finance and one for Children. This review refers to the Children volume.

The cases are chosen as those most relevant within a wide range of selected topics. They were selected and
the collection put together by HHJ Stephen Wildblood QC and Charles Prest, Barrister.

The main advantage of this case law digest is accessibility and thoroughness. The cases are listed with
headings giving case name, references, FLR pages and the judge(s) whose judgments are extracted. There are
extracts from facts, content and arguments taken from the judgments. The authors have then added notes
where appropriate: general, other significant cases on the issue, and cross-references to other cases in the
book where other points are made.
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The authors make the point that some cases cover several legal issues and therefore a case may be included in
several different parts of the volume.

The book is divided into divisions A-L in which the first few sections follow the order of the Children Act 1989,
and then they go on to cover a variety of other specific topics. There is also an index at the end of the book.

This is a resource which practitioners, especially those who need to draft arguments and orders, will find most
helpful.

Hershman & McFarlane (2008)
Children Act Handbook 2008-2009

614 pages Paperback ISBN 978-1-84661-125-4

As good as ever. This book is updated each year, and a portable companion volume to Children Law and
Practice, containing the major statutes and subsidiary legislation. It is available separately if required.

Barbara Mitchels

Piers Pressdee, John Vater, Frances Judd QC and Jonathan Baker QC,
The Public Law Outline: The Court Companion
Jordan Publishing,

270 pages £35 Paperback,

The Public Law Outline has generated much debate and comment, not all of it positive. What is clear however
is that the successful introduction of a new procedural code depends upon a number of cardinal requirements
being satisfied. First, practitioners must gain a comprehensive picture of the new procedure in order to apply
it to the desired effect. Second, practitioners must understand how the procedure fits into already established
good practice (of which we have much to be proud) such that existing good practice is preserved and further
facilitates the operation of the new procedure. The Public Law Outline: The Court Companion, by Piers
Pressdee, John Vater, Frances Judd QC and Jonathan Baker QC, satisfies these requirements admirably.

The Court Companion provides a readily digestible and comprehensive overview of the PLO and associated
instruments. A particularly desirable feature of the publication is the Case Management Compendium at
Chapter 5 which is a gold mine of answers to the kind of questions that you know you should know the
answer to when considering case management directions but cannot quite put your finger on. In addition,
practitioners will find the other key instruments essential to the operation of the PLO itself, including the
Expert’s Practice Direction, the Court Bundles Practice Direction and the Cafcass Reporting to Court policy and
the revised Children Act 1989 Guidance Volume 1.

The reforms to the care system that gave birth to the PLO and the revised Guidance were intended to ensure
that proceedings pursuant to Part IV of the Children Act 1989 were avoided where safe and appropriate and
that applications under Part IV would be rigorously prepared and prosecuted should proceedings be required.
For these twin aims to be effectively and safely achieved it is vital that the PLO and the revised Children Act
Guidance are read together.

Reticence in implementing the PLO is perhaps inevitable in the context of Government dilapidation of the
human, structural and financial resources required for it to reach fully its potential but properly resourced it is a
powerful management tool for practitioners. The Court Companion will assist them to wield the PLO with
confidence and to great effect.

Alistair MacDonald
A longer version of this review is in Family Law (October 2008).
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Dartington Hall Conference 2007

Dates for your Diary

NAGALRO TRAINING
For application forms and further details on these courses please contact NAGALRO:
01372 818504 or nagalro@globalnet.co.uk www.nagalro.com

DISPUTED EXPLANATIONS FOR SERIOUS INJURIES TO YOUNG CHILDREN.
Analytic Practice and Intervention
Assessing explanations for serious injuries to babies and very young children is extremely stressful for
practitioners. This course will consider risk assessment, analysis and decision making in these cases with special
reference to the work of Peter Dale and his colleagues and their work on Serious Injuries with Discrepant
Explanations (S.I.D.E.).

London: Thursday 15 January 2009, 9.30 am – 4.30 pm

Trainer: Gretchen Precey, Independent Social Worker, Trainer and Consultant with a background in child
protection practice and management.

£95.00 - £145.00 6 CPD credits

ASSESSING ADULT ATTACHMENT FOR FAMILY COURTS
This course will assist practitioners to use recent research and theoretical developments relating to adult
attachment to inform their assessments of parents, prospective foster carers and adopters, and other adults
who wish to care for a child subject to family court proceedings. The course aims to give practitioners the
tools to use knowledge of adult attachment to extend their understanding of the adults whom they assess,
and see how this impacts upon dependent children. It will be relevant to anyone involved in undertaking or
evaluating social work assessments, for example, Independent Social Workers, Children’s Guardians, Family
Court Advisors, and solicitors interested in how this field can assist the Court.

Manchester: Thursday, 6 November 2008, 9.30 am – 4.30 pm
London: Wednesday, 21 January 2009, 9.30 am – 4.30 pm

Trainers: Ben Grey, Independent Social Worker and Children’s Guardian, and Dr Stephen Farnfield, Lecturer in
Social Work at Reading University and a former Play Therapist and Social Worker.

£95.00 - £145.00 6 CPD credits

CHANGING STRUCTURES and SYSTEMS IN LOCAL AUTHORITIES
This seminar aims to give an overview of the changes in local authority systems and decision making processes
in response to the government’s requirements under the Every Child Matters agenda and related policy
initiatives. The seminar will enable participants to consider recent legislation and guidance, and local
authorities’ responses and to reflect on the implications for their roles and practice.

London: Thursday 6 November 2008 5.30 – 8.00 pm

Trainers: Leonie Jordan, Solicitor and Karen Cooper, Child Protection Consultant

£50.00 - £70.00 2.5 CPD credits
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IMMIGRATION AND ASYLUM ISSUES IN CHILDREN CASES
A course designed for solicitors, social workers, children’s guardians and others involved in public and private
court proceedings relating to children, where issues of status in the United Kingdom is a factor.

London: Thursday, 30 October 2008, 9.30 am – 4.30 pm

Trainers: Pat Monro, Solicitor, and Julia Hughes, Children’s Guardian

£95.00 - £145.00 6 CPD credits

KINSHIP PLACEMENTS: Policy, Practice and the Law
This course is a knowledge and skill building day for practitioners and children’s lawyers interested in
promoting kinship assessments of family or friends in line with the requirements of the Adoption and Children
Act 2002. The provisions in Section 1(4)(f) of the Act are having a profound impact on reshaping all family
court practice in relation to assessing members of family networks or close friends of a child who needs
immediate or long-term placement. This course will assist you in making or evaluating the kinship assessment
and the legal options for securing permanency.

Bristol: Friday, 14 November 2008, 9.30 am – 4.30 pm
London: Friday, 06 February 2009, 9.30 am – 4.30 pm

Trainers: Carol Edwards, Social Work Consultant and Family Therapist and
Leonie Jordan, Child Care Solicitor

£95.00 - £145.00 6 CPD credits

VIABILITY, RISK AND CAPABILITY ASSESSMENTS
The course will seek to address the issues raised when urgent provision of a Family or Friends placement is
required, or an opinion regarding the viability of birth parents resuming care of a child following changed
circumstances. It will take account of different stages and depth of assessment depending on the time scale
for the work and the requirements. The needs of the child will be paramount and techniques included for
discovering the child’s perspective. The assessment of potential carers will take account of their experience,
history and attachment profile, including research on the benefits and complexities of family placements.

London: Thursday, 11 December 2008, 9.30 am – 4.30 pm

Trainers: Carol Platteuw, Play Therapist and Independent Social Worker and Kathy Butcher, Children’s
Guardian and Independent Social Worker

£95.00 - £145.00 6 CPD credits

ADOPTION AND CHILDREN ACT 2002:
This course will look at recent legislation and the accompanying guidance and will introduce practitioners and
lawyers to the new way of practising within the new legal framework. The course is an essential introduction
to developments in adoption and permanency for all those who have already practised in the field.

London: Wednesday, 25 March 2009, 09.30 am – 4.30 pm

Trainers: Pat Monro, Solicitor and Ann Haigh, Children’s Guardian

£95.00 - £145.00 6 CPD credits
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WORKING WITHIN THE NEW PUBLIC LAW REQUIREMENTS
This course will assist practitioners to become familiar with the new requirements prior to and within
proceedings in order to address not only their own practice but also the implications for safeguarding the child
through the process. It will be relevant to Children’s Guardians, Family Court Advisers, Solicitors, Local
Authority Workers, Social Workers and Ind Reviewing Officers.

London: Tuesday, 31 March 2009, 09.30 am – 4.30 pm

Trainers: Pat Monro, Solicitor and Ann Haigh, Children’s Guardian

£95.00 - £145.00 6 CPD credits

IMPROVING PRACTICE AND SAFEGUARDING IN FAMILIES AFFECTED BY
DISABILITY
This course will examine practice issues, including safeguarding, in the assessment of disabled parents, with
both physical impairments and learning disabilities. Consideration will also be given to assessing disabled
children, particularly establishing what constitutes ‘good enough’ care for children with complex needs. One
of the trainers is a disabled parent herself, as well as a leader in the field of disability and child protection.

London: Wednesday, 13 May 2009, 09.30 am – 4.30 pm

Trainers: Gretchen Precey, Independent Social Worker, Trainer and Consultant with a background in child
protection practice and management and Merry Cross, Social Worker and Trainer.

£95.00 - £145.00 6 CPD credits

BAAF TRAINING
For application forms and further details on these courses please contact BAAF:
Saffron House, 6-10 Kirby Street, London EC1N 8TS T: 020 7421 2637,
F: 020 7421 2601, E: conferences@baaf.org.uk

THE RIGHT DECISION AT THE RIGHT TIME – MAKING GOOD DECISIONS FOR
CHILDREN IN CARE
There are few decisions that professionals make that are more profound than whether the child comes into
care, or where and with whom they live and whether or not they will return home. But how confident are we
that we are making the right decisions for individual children? Are we all making decisions in the same way? Is
there good practice here that we could learn from?

Decision making is a core skill in social work and is crucial to successful practice outcomes. With an increasing
emphasis on encouraging professionals to work together to deliver services and to improve outcomes for
children and young people, making the best decision at the right time can involve a number of professionals
from across social care, education, health and the law.

Making decisions about children in care – where practitioners have to hold in mind a multitude of
considerations, tasks and perspectives – can be difficult and challenging. And this work often takes place in an
environment where the risks of making the wrong decisions can be very significant for the child and their
family. It is essential that practitioners remain clearly focused on the needs of the child whatever other
pressures there may be.

This conference provides an important opportunity for participants to learn about these issues from a range of
perspectives including the views of children in care, local authorities and research on good decision–making
and to discuss the wider implications and relevance to current practice dilemmas.
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London: Tuesday, 18 November 2008, 09.30 am – 4.00 pm

Trainers include: Gwen Carrington, Head of Social Services, Gwynedd Council, Elaine Farmer, Professor of
Child and Family Studies, Centre for Family Policy & Child Welfare, University of Bristol, Carol Floris, Advice &
Support Manager, and Matthew Taylor, Senior Training Officer, Voices from Care Cymru, David Holmes, Chief
Executive, BAAF, Sue Maskell, Director of Children’s Services, Conwy County Borough Council and Danielle
Turney, Senior Lecturer in Social Work, Centre for Family Policy and Child Welfare, University of Bristol
£151.58 - £233.83

THE RIGHT DECISION AT THE RIGHT TIME – MAKING GOOD DECISIONS FOR
CHILDREN IN CARE
Public and professional views as to the desirability, or otherwise, of adopted children being able to have some
form of contact with their birth families have totally changed over the last few decades. Contact in some form
between adoptive families and birth families after the granting of an adoption order has become the norm
rather than the exception. This has led to lively debates between and within professional remits and feelings of
uncertainty for all involved. This conference will look at recent research on post–adoption contact between
adoptees/adoptive families and birth families, as well as the broader issue of openness within adoptive
families.

Dr John Simmonds, Director of Policy Research and Development, BAAF, will look at the core issue of keeping
children’s needs foremost, giving due consideration to the influences of child development, attachment and
identity theories on contact arrangements.

Dr Beth Neil has been undertaking research into contact after adoption since 1996 and is currently directing a
government funded project looking at support for birth parents in adoption and support for post adoption
face to face contact. She has published a number of articles about post adoption contact and she co–edited
(with David Howe) the BAAF book Contact in adoption and permanent foster care: Research theory and
practice, published in 2004. Her presentation will be based on her Nuffield funded ‘Contact after Adoption’
project, a longitudinal study of adopters’, children’s and birth relatives’ experiences of both direct and indirect
post adoption contact. She will explore the relationships between adoptive parents and birth families in these
two types of contact.

Catherine MacAskill will focus on children’s perspectives about face–to–face contact with members of their
birth families. She will highlight the views and experiences of school age children who participated in her
research study entitled Safe Contact.

The afternoon workshops will encompass the views of adoptive parents and adopted young people and will
look at the professional challenges and opportunities of post–adoption contact today.

London: Thursday, 4 December 2008, 09.30 am – 4.30 pm

Trainers include: Dr Beth Neil, Senior Lecturer, School of Social Work & Psychosocial Sciences, University of
East Anglia, Dr John Simmonds, Director of Policy Research & Development, BAAF, Catherine MacAskill,
Independent Social Work Consultant

£151.58 - £233.83
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